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Abstract

Water governance is a priority for Indigenous peoples, whose complex relationships to water are
essential to material and cultural well-being. Indigenous water governance refers to Indigenous
modes of interacting with and decision-making processes about water including ontologies,
epistemologies, and forms of governance distinct to a given people and adapted over time.
Indigenous peoples around the world are presently struggling to protect the waters within their
territories against unprecedented changes occurring as a consequence of global environmental
change and unsustainable resource development. This dissertation empirically investigates how
Indigenous water governance is shaped by the Modern land claims in Yukon, Canada focusing
on four of fourteen Yukon First Nations (Carcross/Tagish, Kluane, Tr’ondëk Hwëch’in and
White River); the challenges of navigating complex water governance landscapes where
historical and ongoing colonialism shape Indigenous water rights and access; Indigenous
approaches to water governance as they are informed by specific water ontologies and forms of
governance; and the novel approaches to water governance Indigenous peoples are engaging as
informed by their relationships to water and strategic engagement with colonial water
frameworks. Chapter 2 engages with the ontological politics of water and water governance. It
examines how ontological politics inform water conflict between Indigenous and settler
governments and the ways Indigenous views of water as a living entity might come to inform
more just and sustainable alternatives. Chapter 3 contributes theory and empirics to the study of
Indigenous-state water co-governance in Yukon through an examination of the benefits,
challenges and future opportunities with the water governance system, shaped by Modern land
claims. Chapter 4 engages with the unique opportunity for Yukon First Nations to develop water
ii

legislation and explores the implications of engaging “state-like” forms of governance for
Indigenous water governance. Chapter 5 seeks to expand understandings of Indigenous peoples’
roles in Community-Based Monitoring from one of ‘knowledge input’ to an emergent water
governance strategy engaged to protect the waters within their traditional territories.

iii

Lay Summary

Water governance is a priority for Indigenous peoples, whose complex relationships to water are
essential to material and cultural well-being. Indigenous peoples around the world are presently
struggling to protect the waters within their territories against unprecedented changes occurring
because of global environmental change and unsustainable resource development. This
dissertation investigates how Indigenous water governance is shaped by Modern land claims in
Yukon, Canada; the challenges of navigating complex water governance landscapes where
historical and ongoing colonialism shape Indigenous water rights and access; Indigenous
approaches to water governance as they are informed by specific relationships to water and
forms of governance; and the novel approaches to water governance Indigenous peoples are
engaging as informed by their relationships to water and strategic engagement with colonial
water frameworks. This includes the development of Indigenous water legislation and
engagement in community-based water quality monitoring.
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Preface

Chapters 2, 3, 4, and 5 of this dissertation are intended to be published in academic journals as
discrete manuscripts. They are therefore intended to stand alone, which results in some repetition
of the research context and methods across the chapters. Chapter 2, 3, and 4 relate to research
conducted in partnership with four Yukon First Nations (Carcross/Tagish, Kluane, Tr’ondëk
Hwëch’in and White River) and the Yukon River Inter-Tribal Watershed Council. Chapter 5 is
based on a separate study of the Indigenous Observation Network – an Indigenous-led grassroots
Community-Based Monitoring program that involves Alaska Native Tribes and First Nations
from Yukon and British Columbia in water quality monitoring of the Yukon River Basin –
conducted in partnership with the YRITWC.

This dissertation is, in part, based on interviews collected during a community-based research
project conducted by the YRITWC from 2012-2013 in partnership with the same four Yukon
First Nations. Jody Inkster, Dr. Ryan Toohey, and Dr. Shannon Donovan were involved in the
development and implementation of that project. I conducted all the interviews as an employee
of the YRITWC in 2012. Jody Inkster also helped to conduct a small portion of these interviews.
These interviews were conducted one year prior to the commencement of my doctoral studies in
2013. I received permission from my Yukon First Nation research partners and the YRITWC for
their use.

I conducted all of the interviews reported on in this dissertation with some field support.
Logistical support in identifying interview participants was provided by Deborah Baerg
v

(C/TFN), Geraldine Pope (KFN), Kate Van Ballegooyen (KFN), Angie Joseph-Rear (THFN),
Darren Taylor (THFN), Jody Beaumont (THFN), and Janet Vander Meer (WRFN). Yukon First
Nation youth research assistants Colesen Ford (KFN), Heather Johnson (KFN), Ryan Johnny
(WRFN) and Tanisha Lowe-Bain (C/TFN) accompanied me during some of the interviews. Data
analysis in this dissertation was also largely my own work. My advisor, Dr. Terre Satterfield,
played an important role throughout the process. However, with the exceptions described below,
all the work described in this dissertation was my own. The use of existing data sources and the
fieldwork I conducted both in Yukon and Alaska was approved by UBC’s Behavioural Research
Ethics Board (H13-02577). This research was also permitted under the Yukon Scientists and
Explorer’s Act (S&E license numbers: 14-40S&E; 15-12S&E; and 17-02S&E).

Chapter 2 has been submitted for publication in a peer-reviewed journal. I am the lead author and
wrote the first draft of this paper in its entirety. Jody Inkster (co-author) contributed conceptually
to the paper and to the process of revising it in preparation for submission for publication.

Chapter 5 has been published in the Journal of Environmental Management. I am the lead author
and wrote the first draft of this paper in its entirety. Edda Mutter contributed logistical support in
the field to identify and connect me with ION water quality samplers. Three co-authors, Edda
Mutter, Jody Inkster and Terre Satterfield, all contributed conceptually and to the revision of the
manuscript in preparation for publication. The full citation for this publication is as follows:
Wilson, N.J., Mutter, E., Inkster, J., Satterfield, T., 2018. Community-Based Monitoring as the
practice of Indigenous governance: A case study of Indigenous-led water quality
monitoring in the Yukon River Basin. Journal of Environmental Management 210, 290–
298. https://doi.org/10.1016/j.jenvman.2018.01.020
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Glossary

Decolonization – Decolonization involves “more than a struggle against power and control; it is
also the imagining and generating of alternative institutions and relations” (Walia, 2013). It is a
process that simultaneously seeks to understand the impacts of colonialism on Indigenous
peoples and “draws upon a notion of authenticity, of a time before colonization in which we
were intact as indigenous peoples” (Smith, 1999, p. 25). Engaging the notion that tradition is not
static, Indigenous peoples seek to decolonize by remembering Indigenous institutions, principles,
and values and adapting them to the present context.

Indigenous Governance – Indigenous governance refers to the innumerable ways that
Indigenous peoples have governed themselves and continue to do so despite historic and ongoing
colonialism, which continues to profoundly affect Indigenous peoples’ ability to protect the lands
and waters that are important to their ways of life, health, and culture

Indigenous Peoples – Indigenous peoples is an inclusive reference to those communities that
claim a historical continuity with their traditional territories (Corntassel, 2003). Indigenous
peoples of Canada include First Nations, Métis and Inuit people.

Indigenous Water Governance – Indigenous water governance refers to Indigenous modes of
interacting with and decision-making processes about water including ontologies,
epistemologies, and forms of governance distinct to a given people and adapted over time.

xv

Ontology & Epistemology – Ontologies are ways of being and defining what something is and
epistemologies are ways of knowing. As fundamental ways of understanding the world,
ontologies are systems of identification and classification that define the boundaries between self
and otherness and “serve as a point of reference for contrasting forms of cosmologies, models of
social links, and theories of identity and alteriority” (Descola, 2013). Simply put, ontologies
might be thought of as the basic conceptual underpinnings of the meaning, purpose, and identity
of a thing and where it belongs in the larger social order of relations, obligations, and origin
(Descola, 2013).

Settlement Lands – Settlement Lands refer to the lands (~ 10%) in Yukon Territory to which
Yukon First Nations, with land claim agreements, retain title. There are three types of Settlement
Lands: Category A, B, and Fee simple.

Settler – A person who has or whose family has immigrated to Canada in the past few centuries;
a non-Indigenous person. The term ‘settler’ can be used as an adjective that modifies a noun. For
example, ‘settler government’ (the governing body) or ‘settler state’ (the political power)
because these governing institutions and powers are largely a product of settler colonialism. I
also use ‘settler’ to refer to non-Indigenous people to draw attention to patterns of thought or
action that are shaped by settler colonialism and the potential for decolonizing these patterns of
thought and action.

Settler Colonialism – A form of colonialism in which colonizers desire and dispossess
Indigenous peoples of their land for settlement and resource development. Although both
xvi

colonialism and settler colonialism are based on domination by an external power, only settler
colonialism seeks to replace Indigenous peoples with a settler society. While initial dispossession
is carried out with physical force, various technologies are used to maintain this dispossession
(e.g., maps, laws, and numbers), and both are legitimated, justified, and reinforced through
ideology and discourse about identity (Harris, 2004).

Traditional Territory – The geographic area within which Indigenous peoples have claim to
historical use and occupancy.

Water Governance – Water governance refers to the set of regulatory processes, institutions and
informal mechanisms through which political actors, including communities, influence
environmental decisions, actions, and outcomes.

xvii
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Chapter 1: Introduction

Water is a priority for Indigenous peoples around the world who have been governing their
territories since time immemorial.1 While these systems of governance have shifted and been
disrupted by colonial forms of governance, knowledge of these systems, nevertheless, endures in
practice and oral history (Borrows, 2002; Napoleon, 2013). Water governance refers to the set of
regulatory processes, institutions, and informal mechanisms through which political actors,
including communities, influence environmental decisions, actions and outcomes (Bakker,
2003a).

Indigenous water governance, however, specifically examines Indigenous modes of interacting
with and decision-making processes about water including cultural values, knowledge,
meanings, legal traditions and forms of governance distinct to a given people and adapted over
time (Simms, 2014; N. J. Wilson, 2014). This includes an engagement with Indigenous legal and
governance systems as well as relationships to water as a living entity or more-than-human
persons (Craft, 2017; McGregor, 2014) and the ways that various colonial socio-political and
environmental pressures affect their ability to protect the waters within their traditional territories
including the effects of historical and ongoing settler colonialism, global environmental change
and resource extraction industries. This dissertation contributes to scholarship on Indigenous

1

The term Indigenous refers to those communities that claim a historical continuity with their traditional
territories (Corntassel, 2003). It is used as an inclusive term to refer to Canada’s First People including
First Nations, Inuit and Métis peoples.

1

water governance by identifying, characterizing and anticipating the benefits and challenges
associated with Indigenous expressions of water governance.

1.1

Dissertation Goals

The purpose of this dissertation is to provide insight on: 1) the implications of historical and
ongoing colonialism for Indigenous peoples, their relationships to water and forms of
governance; 2) the opportunities and challenges presented by existing legal and governance
structures; 3) the novel approaches Indigenous peoples are engaging to work through these
challenges.

More specifically, I aim to understand how the water governance system shaped by Modern land
claim agreements in Yukon, Canada creates and constrains spaces for the expression of
Indigenous forms of water governance. This includes an analysis of whether the governance
arrangements created through land claim and Self-government agreements go far enough to
acknowledge Yukon First Nations’ rights and authorities in relation to water and the cultural
implications of taking on the new forms of governance that resulted from these agreements.

1.2

Theoretical Framework

I engage with several literatures to develop a theoretical framework. In what follows, I describe
the specific fields that contribute to my thinking on water governance including Indigenous

2

water governance, critical Indigenous studies, co-management, political ecology of water, and
Community-Based Monitoring.

1.2.1 Indigenous Water Governance

Indigenous water governance represents a growing field of inquiry and is the central topic of this
dissertation. The literature on Indigenous water governance has frequently pointed to the
reluctance of settler governments and legal systems to acknowledge Indigenous peoples’
substantive water rights and authorities (Babidge, 2015; Barbera-Hernandez, 2005; Boelens et
al., 2012; Boelens and de Vos, 2006; Cremers et al., 2005; Morgan et al., 2004). This reality is
mirrored in the persistent failure of provincial and federal governments across Canada, with the
exception of Modern land claim agreements, to acknowledge Indigenous water rights, which
have neither been recognized nor disproven through the courts (Laidlaw and Passelac-Ross,
2010; Phare, 2009). To an extent, the exclusion of Indigenous peoples is a direct result of the
fragmented nature of Canada’s water governance system (Bakker et al., 2018).2 Adding to this
complexity, Indigenous peoples must frequently engage in transboundary water governance,
since settler-defined political borders rarely correspond to Indigenous territories or hydrologic
scales (e.g., watersheds or aquifers) (Norman, 2014; Norman and Bakker, 2017; Phare, 2013).

2

The Canadian Constitution divides responsibility for water between the federal government and
provincial/territorial governments. Provincial governments, and territorial governments, like Yukon, that
have undergone devolution, have responsibility for most aspects of fresh water management. Provincial
and in the case of Yukon territorial, legislative powers include, but are not restricted to: water supply,
pollution control, hydroelectric development, flow regulation, and authorization of water use. The federal
government has jurisdiction over fisheries, navigation, federal lands and Indian reserves (including
drinking water supply on reserves), and international relations, for the most part related to management of
boundary waters shared with the U.S (Bakker, 2007; Boyd, 2003).

3

Overall, these conditions have meant that Indigenous peoples are forced to navigate a complex
and unequal settler colonial water governance system in their efforts to protect the waters within
their territories.

Figure 1.1 Typology of governance arrangements involving Indigenous peoples

There is a spectrum of governance arrangements involving Indigenous and settler governments
in water governance. These governance arrangements are informed by three possible types of
jurisdiction: “Crown” or settler jurisdiction, co-jurisdiction, and Indigenous jurisdiction (Hill et
al., 2012; Kotaska, 2013a) (Figure 1.1). On one end of the spectrum, settler colonial governance
refers to Crown-implemented governance frameworks. On the other end of the spectrum,
Indigenous governance is often used to refer to governance arrangements where Indigenous
peoples hold title and jurisdiction over their territories. Indigenous jurisdiction and title are
critical factors enabling Indigenous peoples to decide how the land and water within their
territories are used including the extent to which responsibility for these is delegated to other
governments (Kotaska, 2013a). At the same time, Indigenous peoples have governed themselves
and continue to do so despite historic and ongoing colonialism and recognition of title or
jurisdiction by settler governments (Borrows, 2002). Co-governance is situated between settler
4

and Indigenous governance. It is broadly described as a governance model through which
Indigenous and settler governments share jurisdiction over areas or resources that Indigenous
peoples have consented to share with non-Indigenous peoples. Co-governance takes place in a
context where Indigenous nations have title to land and settler governments might have title to
land, depending on the arrangements determined by these governments. Co-governance
arrangements can vary greatly and has been much debated within the literature (Kotaska, 2013a).
Indigenous governance and co-governance are understood as two possible arrangements for
decolonized governance (Ibid.). In the instances where Indigenous peoples are explicitly engaged
in water governance processes, they are most frequently seen as “stakeholders” rather than
governments (von der Porten and de Loë, 2013b). In this sense, these governance approaches
tend to reinforce existing colonial relationships as one jurisdiction, generally, a colonial
government, holds all decision-making power and delegates prescribed administrative activities
to the others (Simms et al., 2016). For example, with few exceptions, Canadian settler
governments maintain “crown” jurisdiction over water (Bakker, 2007; Boyd, 2003).

Indigenous water governance is a common thread throughout this dissertation. Each chapter
builds on existing literature in the field to explore issues of Indigenous peoples’ jurisdiction and
authority in water governance and to examine the broader importance of developing water
governance systems that reflect Indigenous relations to water and forms of governance. I explore
these themes in Yukon, Canada (Chapter 2, 3, and 4), and in the context of Community-Based
Monitoring in the transboundary watershed of the Yukon River Basin (British Columbia, Yukon,
and Alaska) (Chapter 5).

5

1.2.2 Critical Indigenous Studies

Engagement with the field of critical Indigenous studies facilitates a robust connection between
water governance and debates in Indigenous governance. Critical Indigenous studies is a field
committed to the politically engaged study of Indigenous peoples being, knowing and governing
as well as the legacies of colonialism (Alfred, 2005; Corntassel and Witmer, 2008; Coulthard,
2014; McGregor, 2014; Simpson, 2014). Critical Indigenous scholars argue that contemporary
Indigenous-state relationships are shaped by colonial dispossession of Indigenous land for use by
settler states, communities, and the capitalist economy (e.g.,Alfred, 2009; Alfred and Corntassel,
2005; Coulthard, 2014; Simpson, 2014). Settler colonialism is fundamentally about access to
‘territory’ including land or in this case water, which is gained through various means including
treaties or simply taking possession (Wolfe, 2006). As such, settler colonial governance
structures constrain Indigenous peoples’ ability to maintain their territories and the lands, water,
and animals within them, which are fundamental to sustaining material needs as well as for
identity formation, and enacting physical, communal, and spiritual relationships (Coulthard,
2014).

Scholars within critical Indigenous studies explore and unpack colonial conceptualizations of
sovereignty and its implications for Indigenous governance. Colonial understandings of
sovereignty presuppose that states, and states alone, exercise the ultimate authority over a given
territory (Shaw, 2008). This is an assumption that Indigenous studies scholars continually
encounter, despite the increasing acknowledgement that absolute sovereignty is a myth due to
increasing connections between domestic and international politics (Ibid.). For example, Section
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35(1) of the Canadian Constitution (1982) upholds Canada’s supreme sovereignty over land and
recognizes Aboriginal right and title to this land (Borrows, 1997). It is not a recognition of
Indigenous sovereignty, but of Indigenous rights and title to the land based upon Indigenous
peoples reconciliation of the pre-existence of Aboriginal peoples with the sovereignty of the
crown land (Borrows, 1997). Alfred (2001, 2006), argues that sovereignty should not be the goal
of Indigenous peoples because it a colonial concept rooted in “adversarial and coercive notions
of power” that depends on recognition from colonial states (2006, p. 325). Indigenous resurgence
scholars argue that these politics of recognition perpetuate dependent and reactionary
Indigenous-state relationships (Alfred, 2001, 2006; Coulthard, 2014). Yet, sovereignty has been
“rearticulated” in ways that are meaningful to Indigenous peoples, in spite of this colonial legacy
(Barker, 2005). In this way, Bruyneel (2007) refutes state definitions to define sovereignty as the
“ability of a group of people to make their own decisions and control their own lives in relation
to the space where they reside and/or that they envision as their own” (23). Mohawk scholar
Audra Simpson (2014) articulates the concept of “nested sovereignty” or the idea that
“sovereignty may exist within sovereignty. One does not entirely negate the other, but they
necessarily stand in terrific tension and pose serious jurisdictional and normative challenges to
each other” (p. 10).

While state conceptions of sovereignty fully intrude on the lives of Indigenous peoples,
Indigenous peoples continually resist these impositions and assert their own understandings of
sovereignty. Indigenous peoples strategically engage multiple state and non-state strategies to
assert their sovereignty. While critiques of sovereignty raise important issues about the need to
develop Indigenous alternatives without dependence on or reference to colonial states or agendas
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(Coulthard, 2014), Simpson (2011) notes that Indigenous sovereignty is achieved through the
pursuit of state recognition while at the same time building Indigenous alternatives. Critical
Indigenous scholars have shown regardless of the ways that settler states apply concepts of
sovereignty to subdue Indigenous peoples, these nations simultaneously engage their own
relational forms of governance to maintain their culture and distinct societies (Alfred, 2009;
Coulthard, 2014; Rifkin, 2010; Simpson, 2014). These relational forms of governance are based
on Indigenous understandings of reciprocal relationships between humans, more-than-human
persons including animals, plants and, in this case, water and the spirit world and are
substantiated through protocols that explain the expected roles of Indigenous peoples and are
enacted through ceremonies and treaties (Atleo, 2004; Simpson, 2008). These protocols are
articulated in Indigenous oral traditions and can be seen as enactments of Indigenous legal
systems (Borrows, 2002; Napoleon, 2013), which remain central to contemporary Indigenous
governance (Coulthard, 2014; Manson, 2015; Simpson, 2014). Contemporary enactment of these
protocols can be found in state-based assertions of Indigenous sovereignty (e.g., First Nation
governments based on clan systems) and in the resurgence of Indigenous governance traditions
(e.g., ceremony, land-based practices and protest camps. Coulthard, 2008; Coulthard and
Simpson, 2016; Norman, 2017).

I apply Indigenous theories of governance to better understand Indigenous forms of water
governance and the effect of colonial Indigenous-state relations on Indigenous peoples’ ability to
enact their sovereignty in contemporary water governance contexts. I engage theories and
concepts from the field of critical Indigenous studies to overcome the limitations of colonial
concepts and theories for understanding Indigenous water governance. I first engage with this
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literature in Chapter 2 as I explore the ways that Indigenous and settler ontological politics of
water in Yukon frequently conflict. I ask how conflicting views of water as a resource or a living
entity, that needs to be respected, are reflected in approaches to water governance? More
specifically, how do understandings of water as a resource inform settler water governance and
constrain Indigenous peoples’ ability to protect water according to their distinct views of water
as a living entity? In Chapter 3, I engage critical Indigenous governance literature to examine the
water governance arrangements created through Modern land claim agreements in Yukon. I ask
whether this governance system goes far enough to acknowledge Yukon First Nations’ authority
with respect to water? And, whether the governance processes and structures involved in
decision-making about water adequately reflect First Nation relationships to water and forms of
governance? In Chapters 4 and 5, I ask how critical Indigenous studies can contribute to
understanding the novel forms of governance developed by Indigenous peoples including the
potential to develop Indigenous water legislation through the inherent powers of self-governance
acknowledged in Yukon First Nation Self-government agreements (Chapter 4) and the use of
CBM programs to protect their relationships to water (Chapter 5). In sum, the critical Indigenous
studies literature is fundamental to conceptualizing Indigenous water governance as insights
from this field guide critiques of settler water governance and inform alternative approaches that
seek to address these concerns.

1.2.3 From Co-management to Co-governance

Co-management has been primary in discussions of Indigenous peoples’ participation in
environmental decision-making and debates from within this literature contribute critical insights
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to the study of Indigenous water governance. This is particularly so in the Canadian North
because the co-management boards created through comprehensive land claim agreements were
designed to bring explicit Indigenous influence to bear in key decision-making processes about
land, water, fish, wildlife and more (e.g., Berkes, 1994; Nadasdy, 2003a; Natcher, 2013; Natcher
et al., 2005; Stevenson, 2004, 2006; White, 2009a). Co-management is generally defined as the
institutional arrangements developed to facilitate power-sharing between governments and
resources users in decision-making about a specific resource (e.g., water, fisheries, lands,
wildlife etc., (Berkes et al., 1991; Pinkerton, 1992; Stevenson, 2006)). Co-management generally
emerged in response to critiques of state-led centralized, top-down models of environmental
management, which are poorly suited to community participation and often blamed for
increasing the vulnerability of Indigenous and other resource-dependent communities (Berkes,
2010). Proponents describe a range of benefits associated with co-management including the
ability to create more equitable decision-making processes, foster conflict resolution, and
empower communities through encouraging stakeholder engagement (Armitage et al., 2007;
Caruso, 2011).

Co-management has been critiqued extensively for opening communities to the abuse of state
power, stifling opposition through inclusion in decision-making and compelling engaged parties
to conform to bureaucratic processes and thought (Nadasdy, 1999, 2005; Natcher and Davis,
2007; Stevenson, 2004). Goetze (2005) notes, that power-sharing arrangements in comanagement differ dramatically with regard to the authority of Indigenous nations in decisionmaking processes. In fact, with few exceptions within Canada (e.g., Yukon Water Board), most
Indigenous peoples have an “advisory” role because co-management bodies lack substantive
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(legally binding) authority in decision-making processes. Beyond critiques of explicitly defined
power-sharing arrangements, Nadasdy (2005) contends the institutionalization of comanagement also has unintended political consequences as it extends bureaucratic management
and control through the integration with state management rather than developing truly
alternative forms of management that address political and ethical concerns. In this sense, comanagement is often a technical, rather than a political, process, often focusing on how to
‘integrate’ traditional knowledge into management processes, and in so doing failing to develop
meaningful alternatives.

Recent literature calls for a move beyond collaborative or co-management to a focus on
Indigenous governance and co-governance (Bowie, 2013; Feit, 2005; Simms et al., 2016; Takeda
and Røpke, 2010). This call signals the importance of Indigenous jurisdiction and control and the
need to move beyond a limited engagement in the technical exercise of management. As defined
above, co-governance occurs when two or more self-governing parties agree to share authority or
jurisdiction within decision-making processes (Kotaska, 2013a). Co-governance differs
substantially from co-management, where one jurisdiction holds all decision-making power – or
the ability to make and impose choices – and merely delegates prescribed administrative
activities to the others. Indigenous peoples frequently make co-management about cogovernance by contesting jurisdictional arrangements that fail to acknowledge their substantive
authorities (Feit, 2005). Clark and Joe-Strack (2017) theorize, the trend towards co-governance
likely “stems from growing recognition that even at its fullest expression, co-management is still
only a part of what’s required to realize the vision of self-determination that land claim
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agreements were intended to move society towards” (p. 73). Co-governance, then, is understood
as providing a meaningful path forward in shared Indigenous-state decision-making processes.

Collaborative consent has been proposed as one approach to developing co-governance
arrangements between Indigenous governments and settler states in Canada (Ishkonigan Inc. et
al., 2015; Phare et al., 2017). Collaborative consent has been defined as:
an ongoing process of committed engagement between Indigenous and non-Indigenous
governments— acting as equal partners, each with their asserted authority—to secure
mutual consent on proposed paths forward related to matters of common concern and all
aspects of governance. (Phare et al., 2017, p. 1)
Through long-term engagement, collaborative consent can be applied to change how decisions at
all levels are made: ranging from local projects all the way to policy and law (Ibid.). For
instance, collaborative consent was first applied in the Northwest Territories to describe shared
decision-making and co-drafting policies used by territorial and Indigenous governments in the
development of the Mackenzie River Basin Bilateral Management Agreements as well as recent
legislation and plans (Ishkonigan Inc. et al., 2015; Phare et al., 2017).

There is a significant legal basis for the collaborative consent model in Canada. The Canadian
federal government has committed to implementing the United Nations Declaration on the
Rights of Indigenous Peoples (UNDRIP), which requires “free, prior and informed consent” (see
Articles 10, 19, 28, and 29 of UNDRIP). Furthermore, Section 35 of the Constitution Act, 1982,
recognizes and affirms existing Aboriginal and treaty rights. The Courts have held that Section
35 is grounded in the “Honor of the Crown” – or the requirement for the Crown to act honorably
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in dealings with Indigenous peoples - and creates the duty of the Crown to consult and
accommodate potential or established Aboriginal or treaty rights where a proposed activity could
adversely impact those rights (Delgamuukw v. British Columbia. 3 S.C.R. 1010, 1997, Haida
Nation v. British Columbia (Minister of Forests) 3 S.C.R. 511, 2004 SCC 73, 2004, Tsilhqot’in
Nation v. British Columbia 2014 (SCC 44), 2014). Collaborative consent is not new, but closely
corresponds to the principles and processes that are a normal part of “cooperative federalism,” or
the ways that federal, provincial, and territorial governments engage in shared decision-making
at consensus-based tables on issues of shared importance (Ishkonigan Inc. et al., 2015; Phare et
al., 2017).

The many critiques of co-management and calls for a shift towards co-governance and
Indigenous governance in this context make this literature critical to the study of Indigenous
water governance. I first engage the co-management literature in Chapter 2, where critiques of
co-management in Yukon are extremely useful in teasing out the ontological politics of water
and the ways differing water ontologies inform governance processes and contribute to water
conflict. I again take-up this line of inquiry in Chapter 3 with the question: What can we learn
from the water governance system in Yukon, structured by Modern land claims, as a system of
co-governance? Co-management boards in Yukon have been the subject of an extensive body of
research (e.g.,Nadasdy, 2003a; Natcher et al., 2005; Stevenson, 2006), but what can we learn
through an analysis of Indigenous water rights, jurisdiction and authority within this system?
What challenges do Yukon First Nations face in asserting their rights and authorities within this
system? What opportunities remain for improvement?

13

1.2.4 Political Ecology of Water

The study of the political ecology of water engages themes and concepts critical to the
theorization of Indigenous water governance. Political ecology of water begins explicitly from
the understanding that nature, technology, and society are intrinsically connected and these
relations establish how water is distributed (Ahlers and Zwarteveen, 2009; Bakker, 2003b;
Birkenholtz, 2008; Boelens, 2009; Boelens et al., 2016; Budds, 2004; Loftus, 2009;
Swyngedouw, 2005). It is the study of the ways the distribution of water is shaped by power
relations and in turn shapes those relations. As water embodies and expresses social relations it
becomes central to the production and reproduction of power across scales—locally, regionally
and globally. Political ecology is generally understood as “an approach to environmental politics
that allows the successful integration of political analysis with the formation and dissemination
of understandings of ecological reality” (Forsyth, 2003, pp. 20–21). Political ecology takes a
fundamentally normative approach (Robbins, 2011) and is said to have emerged in response to
“apolitical ecology” that ignored the political dimensions of human-environment relations
(Forsyth, 2003). Political ecology is particularly useful in characterizing the politics and
ecologies of everyday life in which “non-human actors play an important political role in
explanation” (Robbins, 2003, p. 643). Although approaches within political ecology are diverse,
broadly speaking, human and nonhuman communities are viewed as contingent constructions
that develop or emerge from ongoing interaction (Sundberg, 2011).

The political ecology of water has been strongly characterized by the study of hydrosocial
politics, where water is understood to be engaged in a “hydrosocial cycle”: a socio-natural
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process whereby water and society continuously remake each other and the social, political and
biophysical dimensions of water become inseparable (Bakker, 2002, 2012; Linton, 2010; Linton
and Budds, 2013, 2013, Swyngedouw, 2004, 2009). In this sense, water is understood as a
‘hybrid’ entity rather than a material substance or H20 alone (Swyngedouw, 2004). The
hydrosocial seeks to reposition water as explicitly political (Linton, 2010; Linton and Budds,
2013). It seeks to “draw attention to water’s social context and dynamics, and to reposition water
as inherently political” (Linton and Budds, 2013, p. 175) and expose the ways that some
hydrosocial relations are privileged over others. According to Linton and Budds (2013, p. 179),
their “hope is that, by revealing the ways in which social inequalities and injustices become
produced and sustained through water, the hydrosocial cycle might be useful in promoting more
equitable hydrosocial relations.” For example, colonial state hydrosocial relations are often
privileged over Indigenous and local hydrosocial relations (Boelens, 2014; N. J. Wilson, 2014).
The study of “hydrosocial territories” seeks to conceptualize the hydrologic dimensions of
territorial politics and governance, which are understood as hybrid socio-political and natural
spaces that are created and recreated through interactions between diverse actors with divergent
interests, material flows, and hydrologic technologies within socio-economic and political
practices, structures and institutions (Boelens et al., 2016; Duarte-Abadía et al., 2015; Hommes
et al., 2016; Perramond, 2016; Seemann, 2016). Boelens et al. (2016) argue that “processes of
territorialization around water are intrinsically linked to different and often divergent water
governance systems and their contestation” (p. 1). Scholars have shown that dominant
conceptualizations of hydrosocial territory envision relations between society and nature that
correspond to particular truths and knowledge claims about water (Boelens, 2014; Boelens et al.,
2016; Duarte-Abadía et al., 2015; Perramond, 2016; Romano, 2016; Zwarteveen and Boelens,
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2014). These “powerful hydrosocial territories envision to position and align humans, nature and
thought within a network that aims to transform the diverse socionatural water worlds into a
dominant governance system” (Boelens et al., 2016, p. 6). ‘Dominant’ or mainstream forms of
governance are frequently characterized by scientific modernist conceptions of water (at times
referred to as “Modern Water,” e.g.,Linton 2010). As defined by Foucault (1991), such territorybuilding projects aim to “conduct the conduct” of specific populations thereby producing new
“water governmentalities” that (re)pattern hydrosocial territories in ways that conflict, compete
and align to reinforce dominant claims to water (Boelens et al., 2016; Zwarteveen and Boelens,
2014). These governmentalities impinge on the sovereignty of local and Indigenous communities
and create political arrangements that make these spaces “legible” and therefore exploitable and
controllable (Bebbington and Bury, 2013; Francisco and Boelens, 2015; See also: Scott, 1998).

Despite the hegemony of mainstream approaches to water governance, the potential for
achieving legal and ontological pluralism has been a common theme among scholars of the
hydrosocial (Boelens et al., 2007; Boelens and Vos, 2014; Roth et al., 2005; N. J. Wilson, 2014;
Zwarteveen et al., 2005). The creation of state water legislation and the formalized water rights
granted to extractive industries frequently encroach on Indigenous peoples’ “customary” water
rights and legal systems. The hydrosocial draws attention to the existence of these divergent
legal systems as multiple normative orders within the same political space as well as the ways
these normative orders interact and are shaped by power relations as ‘dominant’ water
governance systems privilege some normative orders over others (Benda-Beckman, 1997; Roth
et al., 2005). Legal and ontological pluralism open up space to acknowledge hydrosocial
multiplicity in a manner that affirms Indigenous laws, customs and knowledge in relation to
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water (N. J. Wilson, 2014). At the same time, this study also critically analyzes the ways that
colonial laws and institutions can destabilize or distort the functioning of Indigenous legal
systems and customary management institutions (Bassi, 2010; Boelens et al., 2007; D’Andrea,
2012; Gupta et al., 2014; Zwarteveen et al., 2005). Overall, the political ecology of water helps
to clarify water conflicts as more than just a battle for water as a material substance. While
material inequities including uneven access to water quantity and quality (Harris et al., 2017) are
core themes and concerns invited by political ecology, the field simultaneously engages the
meaning and importance of struggles over ontologies, epistemologies, identity, authority and
discourses for Indigenous and other marginalized communities.

This dissertation engages with the broad themes, concepts and theories of the political ecology of
water to advance the theorization of Indigenous water governance. I first engage with this
literature in Chapter 2, which examines the ontological politics of water governance in Yukon
including competing understandings of water as a “more-than-human person” and Modern Water
or “water as a resource.” While Indigenous peoples have long acknowledged water’s meaning
and constitution as more-than-human (Anderson et al., 2013; Craft, 2014; LaBoucane-Benson et
al., 2012; McGregor, 2012, 2014; Zoanni, 2017) the political ecology of water is useful for
exposing the social and political context of water and water governance. In Chapter 4, I engage
insights from the literature on hydrosocial territories to examine potential unintended
consequences the “state-like” governance arrangements developed through Modern land claim
and Self-government agreements may have for Yukon First Nation hydrosocial relations.
Specifically, I engage with the potential to promote particular “water governmentalities” and
ways of “seeing” water through the creation of Indigenous water legislation.
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1.2.5 Community-Based Monitoring

This dissertation engages with Community-Based Monitoring (CBM) as a novel strategy of
Indigenous water governance. CBM is a process where parties “collaborate to monitor, track and
respond to issues of common community concern” (Whitelaw et al., 2003, p. 410). Globally, a
large majority of CBM programs involve “citizen volunteers” of settler origin, but there are a
growing number of CBM programs involving Indigenous peoples. Such programs can be found
in Canada (Berkes et al., 2007; Gearheard et al., 2011; Kotaska, 2013b; Parlee et al., 2012); the
USA (Johnson et al., 2015); Australia (Wiseman and Bardsley, 2016); and New Zealand
(Harmsworth et al., 2011). There are also a significant number of CBM programs across polar
regions of North America and beyond, due to the disproportionate effects of global
environmental change at high latitudes (Alessa et al., 2015).

Indigenous peoples are generally viewed as ‘knowledge holders’ in the CBM literature. The
value of Indigenous Knowledge (IK) for understanding environmental change, especially in
response to a changing climate, has been widely acknowledged (e.g., Reidlinger and Berkes
2001, Nichols et al. 2004, Herman-Mercer et al. 2011, Wilson et al. 2015). Berkes and others
(2007) suggest that involving Indigenous ‘stakeholders’ in CBM can “bring a wider range of
knowledge to understand ecosystem change” (p. 145). IK is considered beneficial to CBM
program as it improves understanding of environmental change and increases the benefits of
CBM for communities (Johnson et al., 2015; Wiseman and Bardsley, 2016). The inclusion of
Indigenous knowledge is certainly a priority for Indigenous peoples. However, conceptualizing
Indigenous peoples as ‘knowledge holders’ alone misses critical dimensions of their engagement
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with CBM. Indeed, Indigenous peoples are seldom referred to as governing their traditional
territories; thus the potential for CBM as a tool for asserting Indigenous sovereignty has rarely
been explored (c.f. Parlee et al. 2012, Kotaska 2013).

I primarily engage with the CBM literature in Chapter 5 where I explore the linkages between
Indigenous governance and CBM. I ask what a governance lens can tell us about how Indigenous
peoples view their engagement with CBM? How do Indigenous conceptualizations of the
environment and governance differ from settler understandings? What actions could be taken to
better link CBM to governance processes pertinent for Indigenous peoples? In sum, this chapter
seeks to challenge the idea that Indigenous peoples’ role in CBM is one of knowledge input
alone rather than an emerging expression of Indigenous governance itself.

1.3

Research Setting

This research was conducted in Yukon, Canada and the broader Yukon River Basin. There are
two reasons that make Yukon, Canada an important context for the study of Indigenous water
governance. First, Modern land claim and Self-government agreements uniquely acknowledge
Indigenous water rights and therefore create distinct water governance arrangements. Second,
Yukon First Nation have substantial concerns about the cumulative impact of multiple
biophysical stressors (e.g., resource development and climate change) on the waters within their
territories. The following sections explore these two elements in detail.
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1.3.1 Modern Crown-Indigenous Agreements and Water Governance

Yukon Territory is an important setting in which to investigate Indigenous water governance
because Modern land claim agreements between Yukon First Nations and settler governments
are among the first Crown-Indigenous agreements in Canada to explicitly acknowledge
Indigenous water rights. The Canadian federal and provincial governments have failed to
acknowledge Indigenous water rights in most jurisdictions in the country (Laidlaw and PasselacRoss, 2010; Phare, 2009). However, Modern land claim agreements contain an entire chapter on
water management (“Chapter 14”). For instance, Chapter 14 states, a Yukon First Nation “has
the right to have water which is on or flowing through or adjacent to its Settlement Land remain
substantially unaltered as to quantity, quality and rate of flow, including seasonal rate of flow”
and “...to use water for a traditional use in the Yukon.” Modern land claim agreements also
acknowledge the rights of Yukon First Nations to have a say in decision-making about water in
Yukon including the ability assert their Chapter 14 rights in various co-management processes
such as water licensing decisions by the Yukon Water Board.

In 1993, following twenty years of treaty negotiation, First Nations agreed to retain Aboriginal
rights and title to Settlement lands, which represent less than 10 percent (41,595km2) of the lands
within their traditional territory, in exchange for a partnership in the governance of all Yukon
lands and resources including water (Figure 1.2). This included the Umbrella Final Agreement
(UFA) (1993), which created a framework to negotiate Modern land claims in Yukon. Land
claims in Yukon are classified as Comprehensive land claims because they are based on the assertion of
Aboriginal rights and title that have not to date been the subject of treaty or other legal means (Hurley,
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2009). In 1982, “existing and aboriginal treaty rights” gained protection under Section 35 of the
Constitution Act (1982). The Constitution Act was amended in 1983 to explicitly extend protection to the
rights acknowledged within Modern land claim agreements (subsection 35(3)) (Hurley, 2009).

Both Modern land claim and Self-government agreements are tripartite agreements between a
First Nation, the Government of Canada and Yukon Government. Eleven of 14 Yukon First
Nations have completed these agreements. Three Yukon First Nations, including White River
First Nation, Liard First Nation, and Ross River Dena Council ratified the UFA but ultimately
opted out of land claims. These First Nations retain Aboriginal title to their traditional territories
and remain Bands under the federal Indian Act (1985) (Yukon Government, 2016). Since 2014,
White River First Nation, Kaska Dena Council, and Liard First Nation, have been negotiating
reconciliation agreements with Yukon Government aimed at taking a proactive approach to
relationships between these governments in the absence of comprehensive land claims
agreements. These agreements will address shared priorities including consultation and resource
management processes; economic and capacity development; and revenue sharing. Negotiation
is ongoing. These agreements have the potential to clarify unsigned First Nations’ roles in
decision-making about water and to increase their capacity to participate in decision-making by
creating access to some of the opportunities that signatory First Nations have had, without the
high cost of surrendering Aboriginal title to their territories (Alcantara, 2008).
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Figure 1.2 Map of Yukon depicts the nested governance system, where First Nations maintain title and
greater water rights on Settlement Lands but continue to have a say in water governance within their
broader and overlapping traditional territories. This map also illustrates the distribution of active water
licenses across Yukon First Nation Traditional Territories and Settlement Lands. The vast majority of these
water licenses granted to mining operations (placer mining operations ~68 percent and hard rock mining ~2
percent).
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Modern land claim and Self-government agreements acknowledge Yukon First Nations as an
order of government in Canada with jurisdiction over clearly defined territories.3 They describe
the nature of government-to-government relations among signatory governments and grant
Yukon First Nations the powers of self-government including a role in the management of lands
and resources upon which their people have long depended (e.g., through co-management
boards). As a result, First Nation governments in Yukon and across the Canadian North have
emerged as significant players in regional politics. These governance arrangements represent a
significant improvement over previous arrangements because life under the colonial federal
Indian Act provides for almost no say in their own governance or the management of their lands
and resources (Nadasdy, 2017). Indeed, the conclusion of eleven land claim and Self-government
agreements in Yukon has been called a “monumental achievement” (Beckman v. Little
Salmon/Carmacks First Nation, 2010 SCC 53, [2010] 3 S.C.R. 103, 2010). These agreements
have without a doubt facilitated a significant shift in Indigenous–state-relations in this context
and invite further investigation of the unique influence they have had on water governance in
Yukon.

3

Self-governing Yukon First Nations are responsible for resource management and land use planning on
Settlement lands throughout Yukon. Through these responsibilities, Yukon First Nations have a range of
authorities including legislative authority to enact laws pertaining to their Settlement Lands. These First
Nation laws and decisions can supersede Federal or territorial legislation. In Yukon, this is enabled
through the Yukon First Nations Self-Government Act (1994a). Under Self-government agreements,
Yukon First Nations are considered governments rather than bands under the Indian Act (Indian Act, RSC
1985, c I-5, 1985). For a more detailed account of First Nation self-government arrangements in Canada
see Coates and Morrison (2008) and Morse (2008). These agreements do not contain a comprehensive
account of jurisdictional arrangements. Instead, they tend to list those areas of governance over which
First Nations can assume control and the process for doing so if they choose to do so.
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1.3.2 Biophysical Stressors to Water Quality, Quantity and Rate of Flow

Yukon First Nations’ interest in water governance is motivated by concerns about the cumulative
impacts of various stressors on the water as resource extraction and other changes in land and
water encroach on their relationships and ability to assert their sovereignty according to these
relationships. In 2012, Community-Based Research conducted with my Yukon First Nation
research partners (Carcross/Tagish First Nation, Kluane First Nation, Tr’ondëk Hwëch’in First
Nation and White River First Nation) identified many concerns about water quality, quantity and
flows within their traditional territories. These specifically include the combined impacts of
climate change, mining exploration and development, infrastructure (e.g., sewage lagoons and
landfills), hydro-electric development including potential new hydro projects and upgrades to
existing facilities (e.g., Yukon Energy’s proposed project to raise the winter water levels in the
Southern Lakes), and legacy contaminated sites (e.g., contaminated sites such as those associated
with past military activity such the construction of the Alaska Highway and legacy mines such as
Faro mine) (Wilson et al., 2013a, 2013b, 2013c, 2013d). Indeed, the cumulative impacts of
climate change and other anthropogenic stressors have resulted in biophysical changes including
quantifiable levels of contaminants in surface waters and fish tissues, disease in human and fish
populations, changes in surface water hydrology and shifts in biogeochemical loads in the Yukon
River Basin (Dubé et al., 2013b, 2013c, 2013a; Toohey et al., 2016). Among these many
concerns, Yukon First Nations identified mining impacts as a top priority (Wilson et al., 2013a,
2013b, 2013c, 2013d).
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Mining is the predominant industry in Yukon. As identified in Figure 1.2 (above), the vast
majority of the water licenses in Yukon are granted to mining operations (placer mining
operations ~68 percent and hard rock mining ~2 percent). Specific impacts to water quality
include the effects of chemicals used in hard rock mining processes, acid rock drainage, and
increased sediments released by placer mining operations (Nahir et al., 2006; Richards, 2009).
While low population density and the limited presence of industries such as agriculture curtail
water use demand in Yukon, there are specific contexts where water quantity and flows are of
concern. For example, THFN recently conducted a study of the cumulative impacts of mining
operations on water quantity in some heavily impacted watersheds within their traditional
territories. Their analysis shows that the total amount of water allocated to placer mining
operations is greater than the total flows in the watershed. In other words, if all of the placer
operations in these watersheds were to withdraw the total volume of water allocated through
their water licenses it would completely dewater the stream (Summit Environmental Consultants
Inc., 2014). The sensitivity of operational and abandoned mines to climate-induced hydrologic
change also creates the potential for climate change to compound existing mining-related threats
to water (Pearce et al., 2011). For example, heavy rain, that exceeded predicted rainfall based on
seasonal averages, forced Minto mine to release untreated water from tailings ponds into the
Yukon River. These unplanned releases posed potential negative impacts to fish and wildlife and
the people who depend on them for subsistence (Pearce et al., 2011). The significant and ongoing
impacts of legacy mines, such as acid rock drainage from Faro Mine, also heavily shape present
concerns about mining (See Nahir et al., 2006). It is not the purpose of this dissertation to
provide an overview of the biophysical impacts of mining on water in Yukon. However, Yukon
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First Nation concerns about mining fundamentally motivate this research and are understood as
central to water conflict in Yukon.

1.4

Overview of Research Methods and Approach

This section provides an overview of the research methods employed in this dissertation. These
methods are again described within specific substantive chapters. This research was designed
using an approach known as Community-Based Participatory Research (CBPR), which focuses
on issues of real importance to communities, involves community members in all phases of the
research process and centers on the goal of social change (Minkler and Wallerstein, 2008).
CBPR is not a research method in itself, but an ethical philosophy that promotes shared decisionmaking power and ownership over the research process, co-learning, the co-creation of
knowledge and its dissemination in a mutually beneficial manner (Castleden et al., 2012).
CBPR has been used for its potential to decolonize conventional relationships between university
researchers and Indigenous communities (Castleden et al., 2008) to avoid reproducing the
negative histories of research between Indigenous peoples and external researchers (Denzin et
al., 2008; Smith, 1999; Wilson, 2009). Indigenous peoples are developing their own protocols to
protect their communities and Indigenous Knowledge systems that build on the core principles of
CBPR (the “four Rs”) including respect, responsibility, reciprocity, and relevance (Diver and
Higgins, 2014; Kirkness and Barnhardt, 1991; Wilson, 2009). In Canada, the National
Aboriginal Health Organization has developed the OCAP (Ownership, Control, Access,
Possession) principles, which represents an ethical framework “developed by First Nations to
bring self-determination into the realm of research and information management” (National
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Aboriginal Health Organization, 2007, p. 4). As described below, this research seeks to live up to
the principles and ethical standards set by these protocols including the traditional knowledge
policies developed by my partner Yukon First Nations.

The use of CBPR was facilitated by long-term relationships with the YRITWC (since 2009), and
individual Yukon First Nations (Carcross/Tagish, Kluane, Tr’ondëk Hwëch’in and White River
First Nations) (since 2012, prior to the start of my doctoral studies). My research topic and
questions were formed over the course of years of engagement with my research partners. Two
specific events shaped my interest in Indigenous water governance and the research trajectory
that followed: First, while completing my M.S. research with Ruby Tribal Council in Alaska, I
did an internship with the Yukon River Inter-Tribal Watershed Council (YRITWC). At the time,
The YRITWC had recently initiated a project that brought together legal experts from the United
States and Canada to characterize the state of Indigenous water rights in the Yukon River Basin.
This work on Indigenous water rights and the idea of creating a legally enforceable approach to
protecting the waters within their traditional territories and the broader YRB was a major theme
at the YRITWC biennial Summit in Ruby, Alaska (2011) and subsequent summits that I have
attended (Mayo, Yukon 2013, Minto, Alaska 2015, Carcross, Yukon 2017).

Second, Community-Based Research conducted in partnership with Yukon First Nations
(Carcross/Tagish First Nation, Kluane First Nation, Selkirk First Nation, Teslin Tlingit Council,
Tr’ondëk Hwëch’in First Nation and White River First Nation) between 2012 and 2015 also
fundamentally informed my research interests and questions (Wilson et al., 2013a, 2013b, 2013c,
2013d). My relationships with these Yukon First Nations began in 2011. During open floor
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discussions at the YRITWC biennial Summit in Ruby, Alaska (2011) Yukon First Nation
representatives raised concerns about the impacts of climate change and contaminants on the
health of the waters within their territories. They called on the YRITWC staff to assist them with
conducting research to assess and monitor climate change and contaminants impacts within their
traditional territories. In response, we initiated a research project, funded by Health Canada, to
characterize the effects of climate change and contaminants on their communities and
relationships to water. We conducted water quality monitoring at key sites of concern identified
through focus groups and traditional knowledge interviews. I began my doctoral studies at UBC
in 2013. At that time, four Yukon First Nations (Carcross/Tagish First Nation, Kluane First
Nation, Tr’ondëk Hwëch’in First Nation and White River First Nation) who were involved in
previous research agreed to continue our research partnership and to allow me to use existing
interviews as part of my doctoral research.

Research for this dissertation was thus conducted between 2012 and 2017. Table 1.1 provides an
overview of the timeline for the research conducted as part of this dissertation including a
description of the dates and locations of the fieldwork conducted.
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Table 1.1 Timeline and locations for dissertation fieldwork.

Research Activity

Location

Dates

YRITWC Community-based research
project with four Yukon First Nations prior
to beginning my doctoral studies

Beaver Creek, Yukon
Burwash Landing, Yukon
Dawson City, Yukon
Carcross, Yukon
Tagish, Yukon

August 2012 to March
2013

Scoping interviews with other water experts

Whitehorse, Yukon

August 2014

YRITWC Biennial Summit hosted by Native
Village of Minto. Interviews with ION water
quality samplers and other stakeholders

Minto, Alaska

July 31st to August 2nd,
2015

Interviews conducted with other water
experts

Whitehorse, Yukon

August 7th to September
16th, 2015

Interviews with Kluane First Nation citizens

Burwash Landing, Yukon

August 10th – 13th, 2015

Interviews with White River First Nation
members

Beaver Creek, Yukon

August 18th to 20th, 2015

Interviews with Tr’ondëk Hwëch’in First
Nation

Dawson City, Yukon

August 25th to 27th, 2015

Interviews with Carcross/Tagish First Nation

Carcross, Yukon
Tagish, Yukon

September 3rd to 15th,
2015

Alaska Tribal Environmental Management
Conference. Interviews with ION water
quality samplers and other stakeholders

Anchorage, AK

October 25th to October
31st, 2015

Community presentation on CBM research
at YRITWC Biennial Summit hosted by
Carcross/Tagish First Nation

Carcross, Yukon

August 1st to 3rd, 2017

Community presentation at Kluane First
Nation annual harvest camp

Clear Creek Campground,
Yukon

August 7th to August 8th,
2017

Community presentation at White River First
Nation Chief and Council meeting.

Beaver Creek, Yukon

August 8th to 11th, 2017

Community presentation to Tr’ondëk
Hwëch’in First Nation held at
Dänojà Zho Cultural Centre

Dawson City, Yukon

August 13th to 16th, 2017

Meeting with C/TFN Citizen

Carcross, Yukon

August 24th, 2017

Community presentation to Carcross/Tagish
First Nations’ Land Management Board

Carcross, Yukon (Conference
Call)

October 16th, 2017
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Table 1.2 provides an overview of the interviews conducted with Yukon First Nations
(Carcross/Tagish, Kluane, Tr’ondëk Hwëch’in and White River) and other water experts in
Yukon between 2012 and 2017. These interviews serve as the empirical basis for Chapter 2,
Chapter 3, and Chapter 4. The interviews were conducted between 2012 and 2017 with thirtythree Yukon First Nation government employees and nine other water experts from Yukon
Government, YWB, and YESAB. These interviews include the interviews conducted in 2012 as
part of a community-based research project with the YRITWC prior to the start of my doctoral
studies. Working closely with First Nation governments and their staff, thirty-three Elders were
recruited to participate in interviews. Elders were given honoraria of ($100 to $200) to
acknowledge their expertise and to thank them for sharing their time and knowledge. Although
using the names of Elders and other experts can be understood as a form of citation, with a few
exceptions, the names of Elders are not used in this work following Yukon First Nations’
Traditional Knowledge Policy requirements for confidentiality (Carcross/Tagish First Nation,
2009; Kluane First Nation, 2012a; Tr’ondëk Hwëch’in First Nation, 2012).4 Several interview
participants were interviewed more than once to gain insight on how things had changed over
time. Interviews were transcribed and thematically coded using NVivo. In 2017, research results
were shared with and validated by participating Yukon First Nations through discussion at

4

Some interview participants expressed the desire to have their names associated with this work. With
permission, I developed updated consent forms with a waiver of confidentiality that would allow for the
use of Interview participants names in this work (found in Appendixes A and C). During fieldwork and
community presentations in August 2017, I was able to complete updated consent forms with four Elders
from C/TFN and THFN who expressed a particular interest in waiving their confidentiality. Their names
appear in the text of this dissertation where they are directly quoted. Both KFN and WRFN noted that
they would prefer not to have Elder’s names associated with quotes at this time.
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community presentations and discussion of plain language reports. Finally, all interview audio
and transcriptions were returned to First Nation archives for future use at their discretion.

Table 1.2 Overview of interviews conducted with Elders, representatives from four Yukon First Nation
Governments (Carcross/Tagish First Nation, Kluane First Nation, Tr’ondëk Hwëch’in First Nation and
White River First Nation) and other water experts.

First Nation

C/TFN

KFN

Agreements

Final (2005a) &
Self-government
(2005b)
agreements

Final (2003a) &
Self-government
(2003b) agreements

Languages Spoken*

Tlingit and
Tagish

Southern Tutchone

Citizens**
Elders

Other Expert
TOTAL

WRFN
No treaty.
Reconciliation
agreement in
progress
Northern
Tutchone and
Upper Tanana

633

154

770

247

7

6

9

5

8

7

Total Elders
First Nation
Government
Total First Nations

THFN
Final (1998a)
& Selfgovernment
(1998b)
agreements
Hän
Hwëch’in
“People of
the River”

27
5

13
33
9
69

* All partner Yukon First Nations, except C/TFN, belong to the Athabascan-language group. Tagish
Athabascan peoples were the original inhabitants of the area. This region later became home to Inland
Tlingit peoples who traveled to the area from Southeast Alaska for reasons of trade about 200 to 300
years before contact.
** Statistics compiled by Council of Yukon First Nations Self-Government Secretariat based on 2011
National Health Service data. WRFN recognizes 247 members, while only 149 of these are registered
under the Indian Act. http://www12.statcan.gc.ca/nhs-enm/2011/dp-pd/aprof/index.cfm?Lang=E
https://sgsyukon.ca/infographics/demographics/
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Table 1.3 summarizes the interviews conducted with First Nation and Alaska Native Tribal water
quality samplers as part of a sub-project to evaluate the Indigenous Observation Network (ION).
These interviews serve as the empirical basis for Chapter 5 of this dissertation. Samplers were
provided a gift card (valued at $30 CAD) to thank them for their participation. Semi-structured
interviews were also conducted with other stakeholders, which included YRITWC staff and
Executive Council members as well as USGS staff. Interviews were conducted between August
and December of 2015. Interview participants were recruited in a targeted manner by using the
list of current samplers. The lead author interviewed samplers who were present at two events
including YRITWC’s Summit in Minto, Alaska in August 2015, the Alaska Tribal Conference
on Environmental Management Water Quality Training (ATCEM) in October 2015 in
Anchorage, Alaska. To increase the number of samplers from Yukon and British Columbia,
interviews were conducted in their communities or by telephone between August and September
2015. Samplers from the same community were often interviewed together. A total of 20
samplers and ten stakeholders were interviewed. Interviews were audio-recorded, transcribed and
coded using Nvivo, utilizing thematic qualitative coding techniques (Saldaña, 2013).

Table 1.3 Summary of interviews conducted with Water Quality Samplers and Other Stakeholders in Canada
and the USA.

Region
Samplers*
Other Stakeholders
Sub-Total
Total

Canada (YT and BC)
7 (57%)
6
13

USA (Alaska)
13 (43%)
4
17

30

*Interviews were conducted with a subset of the thirty Tribal and First Nation samplers who were
active in 2015 (4 of 7 Yukon and British Columbian First Nations and 10 of 23 Alaska Native
Tribes). Percentages were calculated after adjusting for cases with more than one interview per
community.

32

1.4.1 Positionality

I am a scholar of settler origin. I was born in Calgary, Alberta in Blackfoot territory (Treaty 7). I
have been working in the Yukon River Basin in collaboration with the YRITWC – a grassroots
treaty-based organization with 73 signatory Alaska Native Tribes and Canadian First Nations
(Yukon and BC) – since 2009, when I partnered with the organization for my M.S. research
while a student at Cornell University. My doctoral research grew out of a three-year (2012 –
2015) research project aimed at the development of a community-based climate change and
contaminant monitoring network with four Yukon First Nations (Carcross/Tagish, Kluane,
Tr’ondëk Hwëch’in and White River), all of whom are also research partners on this project.

This research took place within an ongoing personal process of learning about settler colonialism
and decolonization. For settlers, decolonizing is often an unsettling experience that requires
vulnerability, humility, and a willingness to risk their comfort and their understandings of
themselves, their ancestors, the stories they have been told, and their privilege (Regan 2010,
Barker 2010). Reflexivity informs my understanding of the ways my settler identity conditioned
and affected this research. For example, my Euro-settler origin not only limited the kinds of
knowledge and teachings that were shared with me but also my ability to understand and
interpret this information. At the same time, there are limits to the value of settler reflexivity for
decolonization. As Andrea Smith (2013) discusses, white settler self-reflexivity alone cannot
lead to “liberation.” Rather, decolonization occurs not through individual acknowledgement of
privilege and positionality but requires Indigenous processes, institutions, and structures that
transform the systems that enable these privileges (Ibid.). It is “more than a struggle against
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power and control; it is also the imagining and generating of alternative institutions and
relations” (Walia, 2013). Thus, while reflexivity is important for locating myself in relation to
my research topic and my research partners (Yukon First Nation and YRITWC), this alone fails
to contribute to decolonization. Decolonization is a broader process lead by Indigenous peoples
and involves ongoing commitment and long-term relationships. Thus, the research
methodologies I engage are informed by a political and ethical commitment to Indigenous
research methods and practices that support Indigenous sovereignty and self-government, such as
those outlined in OCAP principles.

1.5

Chapter Overviews

I situate my dissertation in the field of Indigenous water governance. Each of the chapters
detailed below approach this topic in the context of Yukon Territory or the broader Yukon River
Basin.

Chapter 2, Respecting water: Indigenous water governance, ontologies and the politics of
kinship on the ground examines the ‘political ontology’ of water by drawing on insights from the
fields of critical Indigenous studies, post-humanism, and water governance. In the water
governance context created by Modern land claims in Yukon, I ask the question what is water for
Yukon First Nations? What do Yukon First Nations’ calls to ‘respect water’ tell us about their
conceptions of water? How do settler water ontologies, informed by the idea of water as a
resource, affect Yukon First Nations’ ability to engage in water governance? And, what alternate
forms of governance might exist to ameliorate these conflicts? Findings suggest that water
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conflicts in Yukon are, in part, rooted in ontological conflicts between settler and Indigenous
conceptions of water. Furthermore, Indigenous water ontologies can inform alternate modes of
governance that promote ontological pluralism and re-affirm Indigenous ontologies,
epistemologies and modes of governance.

Chapter 3, Querying Water Co-Governance: Yukon First Nations and water governance in the
context of Modern land claims and Self-government agreements seeks to contribute to the study
of Indigenous-state water co-governance. I explore this topic through an empirical case study of
the unique water governance landscape of Yukon, as shaped by Modern land claim agreements.
Unlike other jurisdictions across Canada, Modern land claims in Yukon explicitly acknowledge
First Nation water rights and authorities. Within this context, I ask what changes or
transformations have Modern land claims brought about in relation to water governance and
Indigenous-state relations, more broadly? What problems still exist in this system despite the
explicit acknowledgement of Indigenous water rights? What opportunities remain within this
system to better protect the waters within Yukon First Nation territories? Findings suggest that
while Yukon First Nations water rights and authorities have significantly expanded as the result
of these agreements, limitations remain and water governance in the territory remains highly
contested. Water co-governance could be improved through expanded acknowledgement of First
Nation jurisdiction, addressing First Nation procedural rights within water governance
arrangements to reflect Indigenous forms of governance; and working to overcome barriers to
implementing existing agreements. A reconsideration of the language and meaning of consent is
also discussed as a means for improving co-governance.
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Chapter 4 and 5 investigate novel strategies in Indigenous water governance to learn more about
the innovative ways that Indigenous governments and peoples are working to protect the waters
within their territories. Chapter 4 “Seeing water like a state”? A critical analysis of the
opportunities enabled through Yukon First Nation Self-government agreements to protect water
quality, quantity and rate of flow examines the implications of “state-like” forms of governance,
and in particular, legislative strategies, for achieving the goal of protecting the waters within
their traditional territories. Within this context, I ask what opportunities exist, for Yukon First
Nations, through the powers of self-government to protect the waters within their territories?
What are the potential consequences of engaging forms of governance that bear little
resemblance to traditional governance systems for how First Nations “see” water? Research
findings suggest that while the forms of governance associated with Modern land claims and
self-government may promote particular colonial “water governmentalities,” self-governing
Yukon First Nations’ continued engagement with relational forms of governance is demonstrated
through existing legislation. At the same time, the potential for Indigenous water legislation to
effectively facilitate the protection of water is also heavily influenced by the broader political
and economic context and a strong prospect that such legislation will open Indigenous
governments to litigation by settler governments or proponents of extractive resource
development.

Chapter 5, Community-Based Monitoring as the practice of Indigenous governance: A case study
of Indigenous-led water quality monitoring in the Yukon River Basin explores CBM through a
governance lens by understanding CBM as a strategy for the assertion of Indigenous sovereignty
and jurisdiction. Within this context, I ask how Indigenous engagement in CBM might be better
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conceptualized through a governance lens that understands Indigenous peoples as nations with
decision-authority rather than knowledge holders alone? What specific challenges do Indigenous
peoples face in linking CBM data to decision-making processes? Research findings reveal that
CBM is understood as both a method for generating data useful for decision-making and an
expression of governance itself rooted in understandings of stewardship, kinship, and
responsibility. These research findings also suggest that data quality and credibility, trust and
legitimacy, and relevance to decision contexts are key to mobilizing CBM data in relevant
decision-making processes.

1.6

Dissertation Summary

This dissertation engages theory and empirics relevant to Indigenous water governance to
understand how Indigenous peoples can better protect the waters within their traditional
territories despite socio-political and environmental stressors created from the interlinked
processes and impacts of settler colonialism, global environmental change and resource
extraction. The water governance context, shaped by Modern land claim and Self-government
agreements in Yukon creates a unique context for studying these themes as these agreements are
among very few in Canada to acknowledge the existence of Indigenous water rights. The
conclusion highlights the main findings of my research and recommendations for future studies.
It aims to clarify the barriers to Indigenous water governance, even in contexts where Indigenous
water rights are acknowledged and explore the ways that Indigenous peoples are navigating this
system to overcome these challenges. Together, these insights articulate novel and proactive
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approaches to shifting water governance processes and institutions to better reflect Indigenous
peoples’ relationships to water and forms of governance.
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Chapter 2: Respecting Water: Indigenous Water Governance, Ontologies and
the Politics of Kinship on the Ground

Summary

Indigenous peoples often view water as a living entity or a relative, to which they have a sacred
responsibility. Such a perspective frequently conflicts with settler societies’ view of water as a
‘resource’ that can be owned, managed and exploited. Though rarely articulated explicitly, water
conflicts are rooted in ontological differences between Indigenous and settler views of water.
Furthermore, the unequal water governance landscape created by settler colonialism has
perpetuated the suppression of Indigenous ways of conceptualizing and relating to water. This
paper thus examines the ‘political ontology’ of water by drawing on insights from the fields of
critical Indigenous studies, post-humanism, and water governance. Additionally, we engage a
case study of four Yukon First Nations (Carcross/Tagish, Kluane, Tr’ondëk Hwëch’in and White
River First Nations), in the Canadian North to examine their water ontologies through the lens of
a politics of kinship including ideas about “respecting water.” We also examine the assumptions
of settler colonial water governance in the territory, shaped by Modern land claims and Selfgovernment agreements. We close by discussing the implications of Indigenous water ontologies
for alternate modes of governing water.
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2.1

Introduction

We respect not only the water we utilize, we respect the land around it because it feeds
into the water. Traditionally our belief is that water is sacred to us and that we should
treat it as such. We should always work hard at keeping it clean. And pray to our Creator
to give us strength all the time to keep it clean. And over the years, we see industry move
into our traditional territory. And everything that the industry does, which is to manage
water and different things. We’ve seen them take over. And sometimes we step aside too
much with industry, so we see changing water forces. (ELDER 2 (2015) C/TFN)

Rarely have we witnessed a conversation about water or water governance in Yukon, Canada
where First Nations there have not emphasized the importance of respect for water. It is clear
from the opening passage that respecting water is very important to the Tlingit Elder from
Carcross/Tagish First Nation. Many Elders across all Yukon First Nation research partners
(Carcross/Tagish, Kluane, Selkirk, Tr’ondëk Hwëch’in and White River First Nations) engaged
in this study made similar comments about respecting water. It is tempting to interpret these
statements in relation to settler/English language notions of respect, or a “deferential regard or
esteem felt or shown towards a person, thing, or quality” (“respect, n.,” 2015). Yet, these terms
are far from interchangeable, and inaccurate assumptions about Indigenous concepts of respect
often obscure fundamental ontological differences between settlers and Indigenous peoples
(Nadasdy, 2003b; Natcher et al., 2005). Based on our discussions with Elders, “Respect” instead
reflects Indigenous ontologies of water characterized by reciprocal relations of responsibility
between people and water as a “more-than-human person.” It conveys the profound differences
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between Yukon First Nations and settler views of water as expressed through all aspects of
Canadian law and policy, and the implications this has for water conflict and governance.

Indigenous peoples are increasingly at the forefront of water conflicts as the waters within their
territories are under pressure from stressors including the intensification of resource extraction
and the effects of global environmental change (Babidge, 2015; Boelens, 2015; Harris et al.,
2017; Perreault, 2013; Wilson et al., 2015). While these stressors have undeniable biophysical
effects (Bates et al., 2008; Salvarredy-Aranguren et al., 2008), we suggest here that water
conflicts are rooted in ontological differences (Blaser, 2013; Nadasdy, 2007; Yates et al., 2017).
While Indigenous nations in the area see water as a living being, ideas about water as a
“resource” that can be owned and exploited prevail in dominant forms of water governance
frameworks. This is because Indigenous ontologies and epistemologies5 were violently
suppressed and marginalized through settler colonialism (Wolfe, 2006),6 and within
contemporary practices of water governance (Anderson et al., 2013; McGregor, 2014; Sam and

5

Ontologies are ways of being and defining what something is and epistemologies are ways of knowing.
As fundamental ways of understanding the world, ontologies are systems of identification and
classification that define the boundaries between self and otherness and “serve as a point of reference for
contrasting forms of cosmologies, models of social links, and theories of identity and alteriority”
(Descola, 2013). Simply put, ontologies might be thought of as the basic conceptual underpinnings of the
meaning, purpose and identity of a thing and where it belongs in the larger social order of relations,
obligations, and origin (Descola, 2013).
6
Although both colonialism and settler colonialism are based on domination by an external power, only
settler colonialism seeks to replace Indigenous peoples with a settler society. Settler colonialism, is
fundamentally about access to ‘territory,’ or land and in this case water, which is gained through various
means including treaties or simply taking possession. Patrick Wolfe (2006) insists that “invasion,” in the
context of settler colonialism, “is a structure not an event,” therefore it never ends.
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Armstrong, 2013).7 In large part, this occurs because Indigenous ontologies are frequently cast as
cultural constructions and relegated to the realm of “myth” or “belief,” Nadasdy (2007, p. 26)
calls for the need to take Indigenous peoples’ ontological assumptions as literal rather than
symbolic. Cruikshank (2012, pp. 244–245) similarly notes that a radical shift is required to
engage Indigenous perspectives where “the world is inhabited by a range of beings—human and
non-human—who all apprehend that world from distinct vantage points […] from this
framework, animals, humans and even features of landscape have points of view, exhibit agency,
and engage in reciprocal responses.” Acknowledging this pattern and the challenges it raises,
Yates, Harris and Wilson (2017) ask what it would mean to “take seriously the possibility and
politics of a multiplicity of water-related worlds, highlighting multiple water realities and ways
of being-with-water, not just different perceptions of or knowledge systems tied to water’s
(singular) material existence” (p. 2). We articulate this possibility here as a need to study the
‘political ontology’ of water governance and “the conflicts that ensue as different worlds or
ontologies strive to sustain their own existence as they interact and mingle with each other”
(Blaser, 2009a, p. 877).

This study, conducted in collaboration with four Yukon First Nations, engages with the
ontological politics of water and water governance in Yukon, Canada, as conveyed through First

7

Water governance refers to the set of regulatory processes, mechanisms and institutions through which
political actors, including communities, influence environmental decisions, actions and outcomes
(Bakker, 2003a). Indigenous water governance relates to Indigenous peoples inherent right to selfdetermination, which includes the power to make decisions, based on Indigenous law, epistemologies and
ontologies to protect water for all forms of life as well as present and future generations (Phare, 2009).
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Nation assertions of the need to “respect water” as a “more-than-human person” – as a being and
relation in its own right. First, we review empirical data on how Elders from Yukon First Nations
define what it means to respect water, in relation to Indigenous water ontologies and modes of
governance or what we call a politics of kinship. Second, we analyze water governance
arrangements in Yukon to understand how settler views of water are expressed, and ultimately
constrain, First Nations’ ability to protect the waters within their territories in ways that accord
with their ontology and associated epistemologies of water as a living entity, with agency or
spirit. Finally, we examine the strategies employed by First Nations to overcome these
limitations and discuss strategies for approaches to water governance that are more in line with
Indigenous notions of respect and that achieve the goal of ontological pluralism required to
decolonize water.

2.2

Theoretical Considerations: What is Water?

“Respecting water” raises important ontological challenges. To engage with this, we take as our
point of departure the broader question – what is water? – a question that has been raised by
scholars in a variety of fields (Boelens, 2014; Chen et al., 2013; Linton, 2010; Strang, 2004;
Wagner, 2013). As Linton (2010) notes, the answer to this seemingly simple question is taken for
granted, due to the pervasiveness of the concept of Modern Water. Water or H2O in this modern
interpretation is abstracted from social context or ‘‘rendered technical’’ (Li, 2007), making it
possible to understand water as a resource available for human consumption and use that can be
known and managed or manipulated by humans (Groenfeldt, 2013; Linton, 2010; Strang, 2004).
Modern Water, it is argued, dominates current approaches to water governance, whereas the
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separation of water from its social context is thus considered at the root of contemporary water
crises (Schmidt and Shrubsole, 2013). Thus, critics argue that challenging this requires “attention
to water’s social context and dynamics, and to reposition water as inherently political” (Linton
and Budds, 2013, p. 175). Yet to date, few academics have explicitly addressed the ontological
politics of water (Cf. Boelens, 2014; Linton, 2010; Norman, 2012; Wilson, 2014; Yates et al.,
2017). This paper thus examines water as a “more-than-human” entity through the lens of posthumanism and critical Indigenous studies. It explores conflicts in water governance, how
dominant ontologies of water inform present approaches to water governance, and how a project
of decolonizing might serve to unsettle conventional water governance. In concert with recent
literature (Berry et al., 2018; 2014; von der Porten et al., 2016; N. J. Wilson, 2014; Yates et al.,
2017), we argue that working towards meaningful water governance alternatives will necessarily
involve prioritizing Indigenous ontologies, epistemologies, and forms of governance.

The ‘ontological turn’ or the study of post-humanism and the more-than-human, has begun to
challenge the assumption of a singular world, and proposed instead that we take seriously the
existence of diverse ways of being and knowing within and with multiple worlds (Haraway,
2003; Kohn, 2007; Nadasdy, 2007; Sundberg, 2011, 2014; Whatmore, 2002). Indigenous
scholars have long acknowledged water’s meaning and constitution as more-than-human
(Anderson et al., 2013; Craft, 2014; LaBoucane-Benson et al., 2012; McGregor, 2012, 2014;
Zoanni, 2017). Indigenous ontologies have also been explored from the perspective of human
relationships to animals (Blaser, 2009b; Nadasdy, 2007); fish (Hoogeveen, 2016; Todd, 2014);
and entities considered ‘inanimate’ from a modern perspective including trees, mountains, rocks
and glaciers (Bird Rose, 2008; Cruikshank, 2005, 2012, De la Cadena, 2010, 2015). For instance,
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Métis scholar Zoe Todd (2014) engages with the meaning and complexity of reciprocal
relationships between people and fish in Paulatuuq, Northwest Territories, Canada. In this
context, taking literally the Paulatuuqmiut’s understanding of “fish-as-non-human persons”
literally enables an understanding that both humans and animals are active agents in political and
colonial processes in Northern Canada. Recent literature has also explored the limitations of
viewing ontological dimensions as cultural constructions that confound environmental
governance including wildlife (co-)management (Blaser, 2009a, 2009b, 2013, 2014; Nadasdy,
2007) and environmental assessment (Forsyth and Levidow, 2015; Hoogeveen, 2016; McCreary
and Milligan, 2014).

More profoundly, the ontological turn has been useful in destabilizing modernism itself thereby
opening spaces for ontologies that fail to fit neatly into conventional approaches to water
governance. At the same time, the field has been critiqued for its universalizing tendency to use
aspects of Indigenous ontologies without acknowledging the associated Indigenous thought,
practice and legal/governance approaches (Collard et al., 2015; Hunt, 2014; Sundberg, 2014;
Todd, 2016; Watts, 2013). Kwakwaka’wakw scholar Sarah Hunt (2014) cautions against such
references to Indigenous ontologies as ultimately shallow to the extent that they act as a form of
“epistemic violence” (29). Both Hunt (2014) and Watts (2013) (a Mohawk and Anishnaabe
scholar) argue that Indigenous thought should not just be seen as a source of ideas that can be
drawn on, but as a complex body of knowledge that is living and practiced by Indigenous
peoples with whom settler society shares reciprocal responsibilities. Consequently, calls to
decolonize water are fundamentally about “exposing the ontological violence authorized by
Eurocentric epistemologies both in scholarship and everyday life” (Sundberg, 2014, p. 34). Our
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point, following Zoe Todd (2016), is that the potential of the ontological turn will only be
realized once we begin to work more fully in the vein of Indigenous scholars who “have already
shown that Indigenous epistemologies and ontologies represent legal orders through which
Indigenous peoples throughout the world are fighting for self-determination” (Todd, 2016, pp.
17–18; See also Daigle, 2016). We respond to calls to heed the teachings of critical Indigenous
studies – a field committed to the politically engaged study of Indigenous peoples being,
knowing and governing as well as the legacies of colonialism – by engaging Indigenous scholars
to ask: What is water?
We contribute to a growing body of literature that is reshaping understanding of human–water
relations through an exploration of the ontological politics of water governance in the context of
settler colonialism. In particular, we question how an understanding of the politics of kinship, as
engaged by four Yukon First Nations, challenges governance structures and governing agents to
“respect water” in the context of water governance in Yukon Territory, shaped as it is by Modern
land claims. And finally, we engage with the ways these insights might unsettle dominant ideas
of water as a resource and contribute to rethinking “ontological pluralism” in water governance.

2.3

Situating Research: Setting, Methods and Positionality

Water governance in Yukon Territory is shaped by settler water laws and tripartite land claim
and Self-government agreements, between territorial, federal and First Nation governments. In
contrast to Indigenous peoples elsewhere in Canada (Phare, 2009; Simms et al., 2016), Yukon
First Nations’ rights and responsibilities within water governance are defined explicitly in land
claims and self-governance agreements. Responsibility for water governance was devolved to
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Yukon Territory from the Canadian federal government in 2003. Land claims agreements
acknowledge Yukon First Nations’ rights to participate in decision-making about the waters and
lands within their territories. Specifically, Chapter 14 of the Yukon Umbrella Final Agreement
(UFA) (1993) – the framework for Modern land claims agreement in Yukon – specifically
addresses ‘water management.’ The UFA includes provisions on specific matters including the
applicability of “laws of general application” (e.g., the Yukon Waters Act) to both Settlement
and non-Settlement Land; the powers of the Yukon Water Board; the extent of Yukon First
Nation water rights; the management powers of Government; a process for dispute resolution;
and it stipulates when compensation for the loss or damage is warranted. In relation to
Indigenous water rights, Chapter 14 states, a Yukon First Nation “has the right to have water
which is on or flowing through or adjacent to its Settlement Land remain substantially unaltered
as to quantity, quality and rate of flow, including seasonal rate of flow” and “...to use water for a
traditional use in the Yukon.” Chapter 14 of the UFA is the only chapter specific to water.
However, water governance is understood to include not only the decision-making processes of
the Yukon Water Board, which is responsible for water licensing decisions in the territory, but
other co-management boards including Yukon Environmental and Socio-Economic Impact
Board (YESAB) or the land use planning process. The Yukon Water Board existed prior to land
claims but became a co-management board through land claims with one third First Nations
representation. According to the Yukon First Nations Self-Government Act (1994a), signatory
self-governing Yukon First Nations can create their own laws and regulations of a local nature.
First Nation laws and decisions can supersede territorial legislation on Settlement Lands. While
First Nations’ roles in water governance are more clearly defined than elsewhere in Canada,
water conflicts in Yukon abound as resource extraction, dominated by the mining industry and
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other changes in land and water are seen to encroach on First Nations’ relationships to water and
their ability to assert their sovereignty according to these relationships.

Figure 2.1 Map of Yukon First Nation overlapping Traditional Territories, Settlement Lands and
Administrative headquarters for four Yukon First Nation research partners
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Table 2.1 Interviews conducted with Elders and First Nation government staff from Carcross/Tagish, Kluane,
Tr’ondëk Hwëch’in, and White River First Nations between 2012 and 2017

First Nation

C/TFN

KFN

Languages Spoken

Tlingit and
Tagish

Southern
Tutchone

Water

Héen (Tlingit)

Chu

THFN
Hän Hwëch’in
“People of the
River”

Tu (Northern
Tutchone),

Chuu

Tuu (Tagish)

Respect

yáa át wooné
(Tlingit)

WRFN
Northern
Tutchone and
Upper Tanana

Tuu (Upper
Tanana)
None

None

None

Final (2005a) &
Self-government
(2005b)
agreements

Final (2003a) &
Self-government
(2003b)
agreements

Final (1998a) &
Self-government
(1998b)
agreements

No treaty.
Reconciliation
agreement in
progress

633

154

770

247

7

6

9

5

5

4

None (Tagish)

Agreements

Citizens
Elders
Total Elders
First Nation
Government
Total First Nations
TOTAL

27
2

3
14
41

* All partner Yukon First Nations, except C/TFN, belong to the Athabascan-language group. Tagish
Athabascan peoples were the original inhabitants of the area. This region later became home to Inland
Tlingit peoples who traveled to the area from Southeast Alaska for reasons of trade about 200 to 300
years before contact.
** Statistics compiled by Council of Yukon First Nations Self-Government Secretariat based on 2011
National Health Service data. WRFN recognizes 247 members, while only 149 of these are registered
under the Indian Act. http://www12.statcan.gc.ca/nhs-enm/2011/dp-pd/aprof/index.cfm?Lang=E
https://sgsyukon.ca/infographics/demographics/
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We draw here on interviews conducted between 2012 and 2017 with Elders and government
employees from four Yukon First Nations (i.e., Carcross/Tagish, Kluane, Selkirk, Tr’ondëk
Hwëch’in and White River) (Figure 2.1/Table 2.1). The first set of interviews was conducted in
2012 as part of a Community-Based Water Quality monitoring study with the Yukon River InterTribal Watershed Council. Building on existing relationships with Yukon First Nations, the
second set of interviews were conducted in 2015 as part of the lead author’s dissertation research
on the role of Yukon First Nations in water governance. Water governance was not the explicit
focus of the first set of interviews, which focused on the meaning of water to Yukon First
Nations, traditional knowledge of water and concerns about environmental change.

Working closely with Yukon First Nation governments and their staff, twenty-seven Elders were
recruited to participate in interviews. Several Elders were interviewed in both 2012 and 2017
(Table 2.1). Fourteen First Nation government employees were also interviewed in 2015 and
2017. Elders were given honoraria of $200 (2012) and $100 (2015) to acknowledge their
expertise and to thank them for sharing their time and knowledge with us. All interviews were
conducted in English. Although using the names of Elders and other knowledge holders can be
understood as a form of citation, we do not do so here in order to conform with Yukon First
Nation’s Traditional Knowledge Policies and their requirement for confidentiality
(Carcross/Tagish First Nation, 2009; Kluane First Nation, 2012a; Tr’ondëk Hwëch’in First
Nation, 2012). Interviews were thematically coded using NVivo and the results were and will be
shared with our partner Yukon First Nations, including the return of raw data to First Nation
Archives (where traditional knowledge policies are in place). We do not include here the many
interviews conducted with non-First Nations water experts, as they are not the focus of this
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paper; results from these interviews will appear in a later paper. Instead, we primarily reference
the legal languages and logics of governance enshrined in relevant acts, policies and
management plans. Research results were shared and validated by partner First Nations between
August and October 2017 in the form of a community presentation and report. Research
archives, with interview audio, and transcripts were also shared with each First Nation in
compliance with traditional knowledge policies.

As scholars of both settler and Indigenous origin – for example, the first author is of settler origin
and was born in Calgary, Alberta (Treaty 7 – Blackfoot Territory) and the second author is
Kaska Dena (Wolf Clan) from Ross River, Yukon, reflexivity regarding our identities has been
fundamental to our engagement with Indigenous research partners and the ontological logics they
have and continue to communicate, practice and illuminate. Additionally, the first author has
been working in the Yukon River Basin in collaboration with the Yukon River Inter-Tribal
Watershed Council (YRITWC) – a grassroots treaty-based organization with 73 signatory Alaska
Native Tribes and Canadian First Nations (Yukon and British Columbia) – since 2009. This
research grew out of a three-year (2012 – 2015) project aimed at the development of a
community-based climate change and contaminant monitoring network with four Yukon First
Nations (i.e., Carcross/Tagish, Kluane, Tr’ondëk Hwëch’in and White River), all of whom are
also research partners on this project. The second author, who was also a YRITWC employee at
that time, played a fundamental role in the project. The many years of engagement with
colleagues, collaborators and community members from Alaska and Yukon have helped enrich
our understanding of First Nation water ontologies by engaging a more informed, critical and
nuanced lens.
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2.4

Respecting Water and the Politics of Kinship

It is difficult to overstate the scale and speed of changes to water within Yukon First Nations’
territories, and most are seen as negative and as associated with resource development and
climate change. Mining is the leading industry in the territory, but First Nations also noted
concern related to hydroelectricity development, land use planning, legacy contamination (e.g.,
historic mine sites or dumpsites from the building of the Alaska Highway), sewage management
and in some cases oil and gas development and agriculture. Consistently, Yukon First Nations
associated the negative effects of resource development with respect – with “forgetting” or
“losing” respect. For example, one Elder (Elder 2, C/TFN, 2015) discussed the consequences of
losing respect for water:
It’s when we lose that respect and that’s when all our guards are down, and things happen
to water. Even now, today, politically, we’re on a forefront all the time to make sure that
the water is kept clean and that if there’s any contaminants, you know, we work hard at it
to try to get it, get them to clean it up, you know, and those things.
In other words, the negative impacts to the water and land within Indigenous territories are
associated with the absence or loss of respect. The First Nations certainly expressed the material
importance of water to their communities, including concerns about the effects of resource
development on drinking water and habitat for fish and animals. However, concerns about
respect for water raise ontological questions that are not easily understood through a dualistic
lens. Rather, in what follows, we engage with conceptualizations of respect for water, and its
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linkages to Indigenous concepts of relationality, responsibility, and reciprocity to convey Yukon
First Nation water ontologies.8

While Indigenous concepts of respect differ from settler definitions, it is difficult to convey
exactly what is meant by “respect.” To begin with, not all Yukon First Nations have a word in
their language for “respect.” For the Inland Tlingit (C/TFN), the term yáa at wooné (Respect)
(Edwards, 2009) is frequently used to refer to proper or decorous interactions between humans
as well as between humans and more-than-humans (See also Hayman et al., 2015). In
consultation with Elders and archival material, we found no single word or phrase for respect in
the Athabascan languages including the Northern Tutchone (WRFN),9 Upper Tanana (WRFN)
(John, 1997), Hän (THFN) (Ritter, 1978), Tagish (C/TFN), or Southern Tutchone languages
(Nadasdy, 2003b; Tlen, 1993). Yet, the Elders from each of these Yukon First Nations frequently
cite the need to “respect water.” In the context of human-animal relationships for the Southern
Tutchone, Paul Nadasdy (2003b) notes it seems that First Nations peoples and the people who
write about them use the word “respect” to refer to a range of beliefs, values, and practices.
Consequently, “we cannot simply assume that the English word ‘respect’ stands for a distinct or
coherent set of First Nations’ beliefs and practices; rather, we can only hope to understand what

8

Powell and Curley (Navajo political scholar) (2008) note the ontological turn has generally ignored
intra-community, and in particular intergenerational differences. We acknowledge that in focusing
primarily on Elders’ views of water, we are limited in our ability to identify intergenerational differences
among Yukon First Nations, including those differences that might have been, in part, shaped by the
massive cultural changes brought about by land claims.
9
A Northern Tutchone dictionary developed with the First Nation of Na-cho Nyak Dun shows that the
term nįtrą means respect (Ritter, n.d.), but Elder speakers from White River First Nation did not
recognize this term, instead saying that there are many phrases that would describe respect.
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First Nations peoples mean by the term if we examine it ‘in action.’ In other words, we must
observe it within specific social contexts” (p. 79). Through the exploration of the teachings
shared by Elders from four Yukon First Nations, we aim to better understand the concept of
respect and its implications for water governance in Yukon.

The theme of “respect for water” first emerged during interviews conducted with Elders in 2012
as part of a project aimed at documenting Indigenous knowledge of water and concerns about
environmental change. To deepen our understanding of the meaning of respect for our Yukon
First Nation partners, in 2015, the lead author directly asked the Elders “what is respect?” and
“what does it mean to respect water?” When asked about the meaning of respect, Elder 7 (C/TFN
2015), leaned back at the table and said,
That’s a pretty big word, respect. Like I said we’ve forgot a lot of things. And we’ve
forgot when long time ago the old people said when you get fish you put the bones back
in the water. We forgot that. You go and ask over here. They don’t know. Once you put
the bones back in the water it feeds those little things and then those little things become
bigger things, bigger and then pretty soon you have a whole pile of stuff these bones feed.
I guess all these things that we were taught long time ago nobody seem to be thinking
about it now.
We believe that in saying that respect is a “big word” the Elder was stating that respect is at once
a powerful and complex concept. Similarly, the Elders emphasized that there is no single way to
define respect and the meaning can vary between and among First Nations. Or, as Harold
Gatensby (C/TFN 2015) stated, “like, the snowflakes, I believe. You know, every person holds
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their own definition of what [respect] is.” When asked, “what does it mean to respect water?”,
Elder 8 from Kluane First Nation (2015) stated,
By respect, I think they meant don’t play around with it. Don’t make fun of it. Don’t say
anything like that against the water. Because to me, water is sacred. That’s how I was
brought up […] because everything that lives on the land, they have spirit and if you
don’t respect that spirit, then you don’t respect yourself.
The words this Elder, and others use to describe respect for water makes clear that water is not
just seen as a material element that makes life possible, rather for Yukon First Nations, water is a
living entity, with the ‘person-like’ quality of agency referred to as “spirit.” From this
perspective water not only enables human life by meeting physical needs, but water is life or
alive. To treat water with the deference it deserves, and to tend to the needs of water systems (the
return of bones) is to conceive of water as a living entity with metaphysical and physical
properties whose well-being must be managed as with any being or subject of great importance.
Conversely, interpreting respect for water through the English definition of the term obscures the
protocols for engaging with water and the many consequences of resource development for the
waters within Indigenous territories.

The meaning of respect for water can also be explored through Indigenous principles of
relationality, responsibility and beneficial reciprocity (Atleo, 2004; Manson, 2015; Wilson,
2009). Together with respect for water, we characterize these principles as a politics of kinship,
critical to understanding Indigenous governance. Relationality or the idea that Indigenous
peoples are fundamentally rooted in their relationships (Atleo, 2004; Manson, 2015; Wilson,
2009) is central to Elders’ descriptions of respect. Water as a living entity can actively participate
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in relationships across the human and non-human world. While post-humanist authors have long
been interested in Indigenous peoples’ ideas of the more-than-human (Sundberg, 2014),
relationality emphasizes a “kincentric ecology” (Salmón, 2000) or set of relations with persons
or beings, water in this case, as a part of extended networks of kinship or kin relationships. The
principle of relationality is critical to understanding Yukon First Nation concepts of respect
because Indigenous ontologies and epistemologies are fundamentally about the relationality of
beings (Atleo, 2004; Wilson, 2009). “Identity for Indigenous peoples,” as Opaskwayak Cree
scholar Shawn Wilson (2009) notes, “is grounded in their relationships with the land, with their
ancestors who have returned to the land and with future generations who will come into being on
the land. Rather than viewing ourselves as being in relationship with other people or things, we
are the relationships that we hold and are part of” (p. 80). While relationality does not negate
individual agency, all people or beings are thus better understood as the embodiment of all the
beings in their relational orbit that exist now and have previously come before them. Further, as
Todd (2017) discusses, relationality is not always positive, because relationships are complex.
Just as with our human relatives, the acknowledgement of kin relationships with water does not
imply that kin always gets along. For example, water is considered the giver of life, but it can
also take life away.

Responsibility and Reciprocity are also fundamental to understanding Indigenous concepts of
respect. Humans have a responsibility to follow specific protocols or rules for behaviour in
relation to water (Atleo, 2012; Coulthard, 2014). Participating Elders described some of the
protocols surrounding relationships to water, paying close attention to the failure to follow these
protocols – both physically and conceptually. To be “disrespectful,” as noted in the quote above,
56

is to make fun of water or say/think bad things about it (Elder 8, 2015), to waste water or to
generally take it for granted (Elder 2, Elder 3, Elder 6 and Angie Joseph-Rear, 2015). Other
examples of disrespect for water provided by Elders include polluting it or contaminating it in
any way by throwing garbage or inappropriate objects in the water, apart from fish bones or
other animal remains (Elders 7, 10 and 15, 2015); driving through water unnecessarily or for
sport (Elder 10, 2015); and using water for mining without returning the land and water to the
same condition it was found in (Elder 6, Elder 10 and Angie Joseph-Rear, 2015).

Engaging in ceremony is also a meaningful way to show respect for water. Harold Gatensby
(C/TFN, 2015), referred to the water ceremony held at each of the Yukon River Inter-Tribal
Watershed Council’s biennial summits:
The Yukon River gatherings have brought us to appreciate water in a big ceremony, in a
big way every four years. And, so there’s this appreciation of water and it’s bringing the
songs out. I’ve heard a couple of songs during the water ceremony that I’ve picked up in
Teslin, so there’s this cross-cultural thing going on, also. Sharing of language and
perceptions and ways of being and doing things, you know? We kill a moose; we do this.
They kill a moose; they do that. Same idea. It’s to value the one that gave itself to us that
we might live on. And to acknowledge its spirit and make sure it’s got the doors open for
whatever it wants to be and do, you know? (Harold Gatensby, C/TFN, 2015)
This water ceremony is not specific to any First Nation, but rather an expression of inter-tribal
understandings of how to respect water. C/TFN Elders (Elder 2, Elder 7 and Harold Gatensby,
Colleen James, 2015), who are of both Tlingit and Tagish origin, also referred to the Tlingit
salmon ceremony. By returning the fish bones to the water, a salmon ceremony is an act of
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respect for fish and water (Elder 7, C/TFN 2012, 2015) (See also Fox et al., 2017). Other First
Nations also mentioned returning fish bones and guts (e.g., trout, whitefish, and salmon) to the
water in a show of respect (Colleen James, Elder 7, and Elder 11, 2015).

Dene political theorist Glen Coulthard (2014) (Weledeh Yellowknives Dene First Nation),
discusses the responsibilities humans have towards water and other elements of the environment:
“Ethically, humans held certain obligations to the land, animals, plants, and lakes in much the
same way that we hold obligations to each other. And if these obligations were met, then the
land, animals, plants, and lakes would reciprocate and meet their obligations to humans, thus
ensuring the survival and well-being of all over time” (2014, p. 61). While specific
responsibilities differ between Indigenous peoples, reciprocity is, generally speaking, about
engaging with water according to protocols to ensure mutual survival. In other words, if you take
care of the water, it will take care of you. While the meaning of respect may differ across diverse
Indigenous peoples, this case study of four Yukon First Nations reveals that to “respect” water is
to engage in a manner consistent with the protocols or conventions required to maintain
appropriate social relations, whether in relation to the spirit of a certain body of water or in
reference to more general protocols for respecting water.10 These protocols and the oral
traditions that inform them are the basis for Indigenous water laws that have existed for
millennia (Borrows, 2002; Craft, 2017; Napoleon, 2013; Napoleon and Friedland, 2016).

10

Ethnographic documentation also indicates that for the Tagish and Inland Tlingit (C/TFN) “each major
river has a personality and power of its own. Thus, those who do not belong to the sib claiming a
particular river, must be very circumspect in their behavior while travelling on it. If they make loud noises
or disrespectful remarks about the water, they will undoubtedly drown” (McClellan, 1975, p. 88).
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Indigenous peoples have been governing the lands and waters within their territories since time
immemorial, and Indigenous governance systems can be understood as dynamic legal orders,
rooted in those traditions, while adapting to contemporary circumstances (Borrows, 2002;
Napoleon, 2013). While Indigenous governance systems have been disrupted or constrained by
settler colonial forms of governance, Indigenous peoples have enduring knowledge of such
systems in practice and oral history (Borrows, 2002; Napoleon, 2013). Respect remains central to
these. For example, during an interview conducted in 2012, one Elder from Carcross/Tagish First
Nation discussed the importance of traditional governance structures, such as the clan system, for
guiding respectful relations with water. This Elder noted, “The laws that we have for water are in
the clan houses. Those kinds of things are important because we need to respect water” (Elder 7,
C/TFN, 2012). Further, Victoria Watts notes (2013, p. 23), “non-human beings are active
members of society. Not only are they active, they also directly influence how humans organize
themselves into that society. The very existence of clan systems evidences these many historical
agreements between humans and non-humans.” While Indigenous cultures are often seen as
holding a value system that ought to be considered in settler governance processes (Nadasdy,
1999), ontologies are not external to governance. Critical Indigenous scholars show us how
Indigenous ontologies, sovereignty and governance are linked through Indigenous thought and
practice, which is guided by the principles of respect, relationality, responsibility and reciprocity
(Coulthard, 2014; Coulthard and Simpson, 2016; Manson, 2015; Wilson, 2009). Denying the
agency or subjectivity of more-than-human relations erases the role these entities play in
practicing and knowing responsibility and in Indigenous sovereignty itself. Such practices are the
engagement of a politics of kinship on the ground (Manson, 2015; Rifkin, 2010). Coulthard
(2014) refers to these Indigenous decolonial principles and practice as grounded normativity, or
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“the modalities of Indigenous land-connected practices and longstanding experiential knowledge
that inform and structure our ethical engagements with the world and our relationships with
human and nonhuman others over time” (Coulthard, 2014, p. 13). In other words, for Indigenous
peoples’ water (and land) are understood not simply as a physical asset, but as a way of knowing
(epistemology) and being (ontology) embedded in a universe of relations between human and
non-human beings that can guide forms of governance and resistance. Through this lens, respect
for water can be understood as a politics of kinship that is inextricably linked to Indigenous
understandings of water and water governance. The following section explores the ontological
politics of water governance in Yukon Territory, with a particular focus on how these are shaped
by Modern land claims and Self-government agreements as well as the politics of kinship First
Nations engage through respect for water.

2.5

The ‘Political Ontology’ of Water Governance in Yukon

Yukon First Nations play a substantive role in water governance in Yukon as the result of
Modern land claims agreements. However, even a cursory analysis of water governance in
Yukon Territory shows an approach to governance that reflects a fundamentally different view of
water than that carried through the Elders’ articulation of “respecting water.” Water is widely
referred to as a “resource” (e.g., Yukon Water Strategy and Action plan, 2014). Also, according
to the Yukon Waters Act (2003a) “Water belongs to Government” (p. 3). While the idea that the
Yukon Government “owns” the water is problematic from the perspective of Indigenous rights
and jurisdiction, it also reveals the pervasiveness of settler colonialism and its buttressing
ontologies – as “land [synonymous with water] is remade into property and human relationships
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to [water],” restricting all views “to the relationship of the owner to his property.
Epistemological, ontological, and cosmological relationships to land are [thus] interred, indeed
made pre-modern and backward. Made savage” (Tuck and Yang, 2012, p. 5). In the same vein,
the “water rights of Yukon First Nations,” referred to in the UFA frames the relationship to water
in relation to property rights, absenting all reference to water as an ethic of respect. It thus also
undermines any charge to First Nations to recognize and enact their ethic of responsibility, to
take care of water – a living entity to which they have kinship ties (Anderson et al., 2013;
McGregor, 2014). Water is thus rendered a resource. Or, as Anishinaabe scholar Deborah
McGregor states: “Water, in the dominant Western Euro-Canadian context, is conceptualized as
a resource, a commodity to be bought and sold. Federal and provincial governments, therefore,
make decisions about water based on a worldview, philosophy and set of values which stands in
direct contrast to the views of First Nations people” (McGregor, 2014, p. 496). Following recent
contributions by Indigenous scholars (e.g.,Hunt, 2014; Tallbear 2011) who understand the
suppression of Indigenous ontologies as a form of colonial violence, we argue, settler
understandings of water as a resource in water governance engender significant violence through
the constant impulse to separate humans from non-human relations.

Others have questioned the ontological politics of Indigenous-state relations in the Canadian
North, including the ways settler ontologies and forms of governance permeate every element of
co-management boards, shaped by land claims (e.g.,Nadasdy 2003a; Natcher, Davis, and Hickey
2005; Stevenson 2006). Marc Stevenson contends that the relationships Indigenous peoples have
with their lands, and in this case water, are rendered “virtually invisible” in co-management
processes that are dominated by state management interests and processes (Stevenson, 2006).
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Nadasdy (2012, 2017) also critiques the governance structures created by land claims in the
Yukon, in his case for forcing Yukon First Nations to engage governance approaches that mimic
state-led bureaucratic management. This is not only evident in the organization of comanagement boards, but also in the way that First Nations are themselves organized in a postland claims era. Indeed, to take on more responsibilities under their self-governance agreements,
Yukon First Nations develop governing structures and legislation very different from traditional
governance structures or logics, especially rooted in a politics of kinship. Natcher, Davis, and
Hickey (2005) similarly discuss how Little Salmon/Carmacks First Nation’s (Northern
Tutchone) system of traditional laws known as Doo’Li, and which differently conceptualize
human-fish relationships, contribute to ‘hidden’ conflicts in ‘resource management’ between
settler and Indigenous populations. Co-management processes, write Natcher and colleagues,
involve ontological differences, and colonial histories, related to what fish are. These differences
are a “formidable obstacle to reaching consensus on management issues” (p. 245). The YWB and
other co-management boards such as YESAB are mandated to assign traditional knowledge and
science equal consideration in decision-making. However, such ‘integration’ is invariably
reductionist, and rests on or reduces that knowledge to ‘data’ (e.g., fish counts conducted by
Indigenous employees) useable in state management processes or in a court of law should it
come to litigation (Nadasdy, 1999). This of course fails, deeply, to reflect First Nations’
relationships to water because “government scientists and administrators expect expertise that
conforms to their training (Natcher and Davis 2007; Nadasdy 2003), which in effect pushes
Indigenous ways of knowing and Aboriginal and treaty rights to the side” (Bowie, 2013, p. 96).
While there are ongoing calls to include traditional knowledge in “collaborative” water
governance and decision-making processes rarely acknowledged is the importance of the
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ontological framework within which such epistemologies are situated or the understandings of
governance and laws that flow from them (Cf. McGregor 2012, 2014; N. J. Wilson 2014).
Critiques of Indigenous-state relations in Yukon raise important questions about how First
Nations’ ability to influence decision-making processes is limited by the extent to which
governance processes, institutions, and laws reflect their ontological perspectives and approaches
to governance (Nadasdy, 2003a, 2017; Natcher et al., 2005; White, 2009b).

The limitations of such a system have resulted in three Yukon First Nations opting out of the
land claim negotiations (i.e., White River, Ross River Dena Council and Liard First Nations).
Elder 14 (2015) from White River First Nation, noted the shortcomings of this land claims in
acknowledging Indigenous legal systems and authorities:
It’s really important up here in our country, you know, to preserve that water and that’s
why one of the reasons [we didn’t sign that land thing. We said,] nothing here gives us
the power to say enough, huh? You know, because we’re here to protect our land. We’re
stewards of the land. You know, we take care of our land, we take care of our animals we
had. You know, the system that is in place on us today government-wise we had that
system before you people, you know, Europeans came over here. We had it. We had our
governance. We had our policies. We had everything down already. We’re living by that.
In other words, White River First Nation and the Northern Tutchone and Upper Tanana
Indigenous peoples that make-up the nation had a pre-existing Indigenous legal order through
which they stewarded the land and water and that legal order is, in their view, neither
acknowledged nor reflected by the governance arrangements resulting from Modern land claim
agreements.
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Several Elders from Yukon First Nations with land claims also expressed concerns that their
relationships to water were not represented or protected through the governance approaches
taken on their ‘behalf’ (including by their own First Nation government). They disagreed with
the style of governance developed through land claims and with some of the decisions regarding
resource development made by their governments (Elder 7, Elder 8, Harold Gatensby, and
Colleen James, 2015). One Elder stated that “respect for water” cannot be achieved through
government, but rather through stewardship or land/water-based practices that remind people of
their responsibilities to water (e.g., ceremony) (Harold Gatensby). At the same time, many
people from signatory First Nation governments (11 Yukon First Nations including C/TFN, KFN
and THFN) see substantial power in the rights and authorities outlined in their agreements and
express hope in the potential for implementing these agreements to protect water in a manner
consistent with their relationships and the imperative to respect water. Our intention is neither to
disparage the hard work that was put into land claim negotiations and the ongoing
implementation of these agreements nor to understate the dramatic, and in many cases, beneficial
changes that land claims and self-government brought about. Instead, we raise these critiques
because they reflect debates occurring among and between Yukon First Nations and to highlight
the importance of debates about the appropriateness of governance institutions and processes for
improving water governance in Yukon.

While settler views of water structure the broader water governance landscape in Yukon, there
remain opportunities through land claims and Self-government agreements for First Nations to
improve and even change water governance regimes such that they become consistent with their
relationships to water. Signatory self-governing Yukon First Nations (according to the Yukon
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First Nations Self-Government Act (1994a)) can create or define their own laws and regulations
on Settlement Land. Yukon First Nations are engaged in ongoing internal dialogue about
developing or documenting their own water laws or policies. As of May 2013, Champagne and
Aishihik First Nations (CAFN) have been developing a Water Strategy. Their strategy’s draft
vision statement reads, “CAFN Government and its citizens have a great and deep respect for
water. It is a gift that sustains all life throughout the land. As long as the rivers flow, CAFN
government and its citizens will promote the protection and conservation of water throughout the
traditional territory” (2013, p. 1). Both THFN and C/TFN noted they are considering developing
such a policy but are still early in the process. While CAFN’s water policy remains in a draft
format, it provides an example of how other First Nations are working to protect their
relationships to water through their settler-state recognized powers as self-governing First
Nations.

Although not specific to water, other examples from across Yukon demonstrate how First
Nations are using these capacities to insert a politics of kinship. C/TFN Family Act (2006)
reflects the clan-based origin of knowledge, the stories that encompass these, and the invocation
of, literally, a kin or family based notion of relationality and respect. The Act also points to
principles of traditional law that enshrine responsibilities within and between the human and
nonhuman worlds, replacing the heretofore dominance of ‘nature’ or ‘resources’ and people with
an ecology of relatives or kin. Specifically, the C/TFN Family Act states that the laws developed
by C/TFN “give practical expression to our values and beliefs. Our laws are based on the values
taken from our traditions and our stories” (Carcross/Tagish First Nation, 2006, p. 14). Just as
respect guides relationships with water as well as other elements of the environment, it also
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guides understandings of relations between human kin. The Tr’ondëk Hwëch’in Heritage Act
(2016) also specifically refers to respect as a Da’ole or traditional law for the Hän Hwëch’in
(“People of the River”). In articulating what their Elders’ knowledge of culture and heritage, the
Act notes,
‘in a good way’ means respect. That is our biggest law. Respect is the one that
encompasses everything. When you go against doing things “in a good way,” that is with
respect, that’s when Da’ole [traditional law] comes in. When we do things in a bad way,
it is disrespect – meaning that you have gone against all the natural laws. You bring all
the negative to yourself. It is the same concept as – the idea that what you put out there
comes back to you. (Tr’ondëk Hwëch’in First Nation, 2016, p. 2).
The C/TFN Family Act and the Tr’ondëk Hwëch’in Heritage Act represent Yukon First Nations’
efforts to re-engage traditional laws and values within the governance. These examples, as well
as other land-based practices and ceremonies First Nations engage in, demonstrate the ways that
Indigenous peoples are actively expressing a politics of kinship, grounded in understandings of
proper relationships between humans as well as between humans and non-humans.

2.6

Ontological Pluralism and ‘Refusing’ Settler Views of Water

Decolonizing water governance such that water is indeed respected in the Yukon First Nations
multifaceted sense of that work will also be necessarily rooted in views of water as a present
agentive being within a network of relational or kincentric ties, responsibilities, and obligations.
The many steps that might lead to that decolonization involve what Mohawk scholar Audra
Simpson (2014) refers to as multiple nested forms of sovereignty. By this, she means that
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Indigenous sovereignty is a constantly unfolding set of practices, rooted in relational politics, and
existing within a settler state. Indigenous nations thus strategically engage with state conceptions
of sovereignty, while seeking to assert forms of governance that people also consider consistent
with their ontologies and epistemologies. For Simpson, Indigenous peoples are also necessarily
engaged in a politics of refusal; they reject (in that refusing) the fiction of the settler state by
avowing the viability of Indigenous forms of governance and insist that their governance not be
subsumed within settler colonialism (e.g., swallowed up as “data points” to be integrated into a
co-management plan). In this sense, we understand Yukon First Nations ongoing assertion of the
need to “respect water” as a refusal of the concept of Modern Water itself, including the many
associated ideas about water such as water as property and the governance arrangements that
enact such assumptions.

It is not enough to simply discuss the limitations of the current system or show the many ways
that Yukon First Nations continue to resist imposed ontologies, epistemologies and modes of
governance. Rather, water governance arrangements in Yukon and Indigenous-state relations
more broadly require a fundamental shift towards a nested sovereignty. Political ecologists have
called for the development of water governance systems characterized by legal pluralism to
address how colonial laws and institutions destabilize and distort the functioning of Indigenous
management institutions (See Bassi, 2010; Boelens et al., 2007; Boelens and Vos, 2014;
D’Andrea, 2012; Gupta et al., 2014; Zwarteveen et al., 2005). Our analysis builds on this
literature to highlight the need for a commitment to ontological pluralism that actively
acknowledges and supports governance practices that differ from those engaged by settler
colonialism (Collard et al., 2015, p. 328). Elsewhere, Wilson (2014) calls this hydrosocial
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multiplicity, to acknowledge the need to re-affirm Indigenous laws, customs, epistemologies, and
ontologies about water. Building on Indigenous ontologies, epistemologies and legal orders, this
requires decentering human agency and recentering the agency of more-than-human persons
(Todd, 2014) to develop alternate modes of governance that might overcome current imbalances
in the ontological politics of water. This will necessarily involve not just invocations of respect
or deference on the part of settler bureaucrats. It means rethinking the very agency of all beings
and thinking of water as a living entity deserving of many things. Furthermore, it means thinking
of water as kin with its histories enlivened in the landscapes it carves and the people it holds,
past and future.

Any such ontological pluralism also necessarily requires a fundamental rethinking of governance
including the values, decision-making processes and institutions that are involved in such a
system. Modern Water is rooted in scientific rationalism, which is an ontologically monistic
perspective or one where there is a singular knowable material world or truth out there. And if a
metaphysical dimension exists, that existence is framed as an inert material space onto which
people project their values and beliefs. Thus, a further aspect of decolonizing water is the
devolution of control over water governance to Yukon First Nations themselves (Nadasdy, 1999,
2003b). However much “government managers are reluctant to devolve true authority to local
levels” (Natcher and Davis, 2007, pp. 273–274), this must remain a serious mandate. Current
managers may doubt that First Nations have a sufficient understanding of the environments
within their territories to develop functioning governance processes, but why not follow Natcher
et al. (2005) and conclude that the ultimate success of co-management schemes will depend on
members’ ability to engage rather than subvert their differences? The success of contemporary
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regimes is dubious at best from a Yukon First Nations point of view, whereas the possibilities are
many if the very essence of what water is and means is engaged.

Another option would be to shift from the co-management of water, dominated by settler views
of water and modes of governance, to Indigenous-led modes of governance and co-governance
rooted in a politics of kinship and respect for water. Indigenous scholar and lawyer
(Anishinaabe-Métis) Aimée Craft (2017) asks what Indigenous water law or the Anishinaabe
nibi inaakonigewin (“our water law”) might contribute to improving decision-making about
water? While noting that all legal traditions emphasize rights, obligations, and responsibilities
and most often include reciprocal and bilateral rights and obligations (between the individual and
the state), she theorizes that Anishinaabe water law differs from other legal traditions in that it is
“focused primarily on responsibility, rather than rights, and that it is multi-layered, multidimensional and sources from relationships among beings (human and non-human)” (Craft,
2017, p. 107). Through this lens, we understand Indigenous water law as an ontologically
pluralistic approach to governance that acknowledges the status, rights, and privileges of morethan-humans that are equal to humans and ensure those benefits are recognized and protected.
Calls for legally pluralistic water governance systems often assume that Indigenous ontologies,
epistemologies and legal traditions are only relevant at the local scale and questions about
whether and how these principles and institutions can be scaled-up to regional or national levels,
are rarely posed (Merrey, 2009). If it is the case that Indigenous water law tends to centre on the
inclusion of all relations and perspectives, governance arrangements built on Indigenous law and
institutions might not only better reflect Indigenous epistemologies and ontologies, but perhaps
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also better serve the collective good through engaging pluralist perspectives rather than those
rooted in scientific rationalism, private property and individualism.

This logic might also extend to the concept of water rights and the governance of such rights,
which transform water into a property that is owned by a human. Instead, decentring the role of
humans in water governance involves acknowledging the rights of water itself. The Te Awa
Tupua (Whanganui River Claims Settlement) represents a promising legal precedent of this kind.
In that landmark case, Whanganui Maori iwi (kin group) won a 140-year legal battle to recognize
their ancestral [Whanganui] river as having personhood and thus legal rights equal to that of
humans (Salmond, 2014). Acknowledging the rights of rivers takes the legal and governance
idea of water as a more-than-human person seriously. At the same time, this approach also raises
essential questions about who can speak on behalf of nature or a body of water and what it would
mean to practice respect in this context. At the very least, it complicates concepts of governance
as it calls into question the ability of humans to govern or act on behalf of water. It may even call
into question the extent to which water as a more-than-human is even “governable” (Todd,
2017).

2.7

Conclusion

In this paper, we explore the ‘political ontology’ of water and water governance in the context of
the settler colonial context of the Canadian Yukon. Our findings suggest that taking Indigenous
ontologies seriously involves more than a simple exploration of what settler colonial society can
learn from Indigenous peoples’ views of their relationships to water. Instead, to avoid
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reproducing colonial ontological and epistemic violence, rethinking the ontological politics of
water necessarily involves meaningful consideration of Indigenous thought and practice,
including legal and governance elements, in light of settler colonialism. Therefore, following
Hunt (2014) and Watts (2013) we engage with Yukon First Nations calls to “respect water” as
more than a source of ideas that can be drawn on, but as a complex body of knowledge that is
living and practiced by Indigenous peoples with whom we share reciprocal responsibilities. We
engage with First Nation calls to “respect water” as an Indigenous ontology that informs
Indigenous approaches to governance, acknowledging Yukon First Nation relationships to water
as more-than-human as a “concrete site of political and legal exchange that can inform a
narrative that de-anthropocentrizes current Indigenous-State discourses” (Todd, 2014, p. 222).
We understand “respect” for water as a politics that insists on the viability of Indigenous forms
of governance and refuses to have their forms of governance subsumed by that of settler colonial
society. Finally, in the quest to decolonize water and water governance, we ask how “respect for
water” might contribute to rethinking current water governance arrangements in Yukon through
devolving water governance to Indigenous control or shifting towards an Indigenous-led model
of governance based on Indigenous laws and governance.
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Chapter 3: Querying Water Co-Governance: Yukon First Nations and Water
Governance in the Context of Modern Land Claim Agreements

Summary

Colonial governments around the world have been slow to share substantive decision-making
power with Indigenous governments. Consequently, few examples of functioning water cogovernance systems – where Indigenous and settler governments work together to share
authority for water on a nation-to-nation basis – exist. Many questions remain about how to
realize co-governance in practice within multi-level water governance systems where different
levels of government have overlapping responsibilities and jurisdiction; and where Indigenous
and settler legal systems and values often conflict. Through research conducted in partnership
with four Yukon First Nations (Carcross/Tagish, Kluane, Tr’ondëk Hwëch’in and White River
First Nations), this paper explores the co-governance of water in Yukon Territory, Canada.
While debates around shared decision-making in Yukon have frequently been framed in terms of
“co-management,” this work contributes to the co-governance literature through a broader
assessment of the governance system created by Modern land claim and Self-government
agreements, which outlines specific legal authorities and the creation of co-management
institutions to implement these authorities. Analysis reveals that while Yukon First Nations have
experienced significant gains in capacity as the result of these agreements, water governance in
the territory remains highly contested. Water co-governance could be improved through
expanded acknowledgement of First Nation jurisdiction; procedural rights for water governance
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arrangements to reflect their ontologies, epistemologies, and forms of governance; and the
barriers to implementing existing agreements. A reconsideration of the language and meaning of
consent is also discussed as a means for improving co-governance.

3.1

Introduction

Indigenous peoples have been governing the waters and lands within their territories since time
immemorial and these systems of governance have shifted over time, including important
disruptions by colonial processes and dispossession.11 Nonetheless, knowledge of such systems
endures in practice and oral history (Borrows, 2002; Napoleon, 2013). These communities have
historically and continue to be excluded from colonial government frameworks for water
governance (Bakker et al., 2018; Phare, 2009; Sam and Armstrong, 2013; Simms et al., 2016;
Walkem, 2005). The degradation of water quality, quantity and rates of flow in Indigenous
territories due to resource development (mining, oil and gas, hydro-electric development),
urbanization and agriculture (Babidge, 2015; Boelens et al., 2010; Martin and Hoffman, 2008)
have had significant material and socio-cultural consequences for Indigenous peoples and their
sacred relationships to water (Hidalgo et al., 2017; LaBoucane-Benson et al., 2012). In response,
Indigenous peoples are increasingly articulating principles and relationships for Indigenous water
governance (e.g.,Babidge, 2015; Barbera-Hernandez, 2005; Boelens et al., 2012; Boelens and de

11

The term Indigenous refers to those communities that claim a historical continuity with their traditional
territories (Corntassel, 2003). It is used as an inclusive term to refer to Canada’s First People including
First Nations, Inuit and Métis peoples.
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Vos, 2006; Cremers et al., 2005; Getches, 2005; Morgan et al., 2004; Perreault, 2008; Sam,
2013; Thorson et al., 2006; Toussaint et al., 2005; Walkem, 2007).12

Indigenous peoples are frequently engaged in collaborative water governance processes.
Collaborative processes, developed to replace top-down and adversarial modes of policy making
and governance, are implemented by bringing public and private stakeholders together in shared
decision-making processes (Ansell and Gash, 2008). However, collaborative governance
frequently fails to acknowledge Indigenous peoples substantive water rights and authorities by
engaging them as “stakeholders” rather than governments (von der Porten and de Loë, 2013a).
These governance arrangements tend to reinforce existing colonial relationships as one
jurisdiction, generally, a colonial government, holds all decision-making power and delegates
prescribed administrative activities to the others (Simms et al., 2016).

The co-governance of water, an alternative to collaborative governance processes that explicitly
acknowledges Indigenous rights and authorities, is increasingly called for (Bowie, 2013; Feit,
2005; Simms et al., 2016). Co-governance between Indigenous and colonial governments
proposes that both parties share authority on a nation-to-nation basis and where Indigenous
peoples have explicitly agreed to share authority with non-Indigenous people (Kotaska, 2013a;
Simms, 2014; P. Wilson, 2014). There are many questions about how to realize co-governance in

12

Water governance refers to the set of regulatory processes, mechanisms and institutions through which
political actors, including communities, influence environmental decisions, actions and outcomes
(Bakker, 2003a). Indigenous water governance relates to Indigenous peoples inherent right to selfdetermination, which includes the power to make decisions, based on Indigenous law, epistemologies and
ontologies to protect water for all forms of life as well as present and future generations (Phare, 2009).
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practice within multi-level water governance systems. Varying levels of government have
overlapping responsibilities, fragmented jurisdiction and contested control, conflicting values
and differing legal systems and sources of authority (Phare et al., 2017).

In the Canadian context, settler governments have been slow to acknowledge Indigenous water
rights and to share substantive decision-making power and jurisdiction, thereby perpetuating
colonial power imbalances (Phare, 2009; Simms et al., 2016).13 Indeed, colonial water
governance is predicated on the assumption of “Crown” ownership or jurisdiction over all
ground and surface water and, in all cases, provincial and territorial governments maintain
control over decisions related to water use and access (Boyd, 2003). While evolving legal
frameworks around Indigenous rights and title have the potential to advance Indigenous water
governance and co-governance (Borrows, 2002; Hlevca et al., 2014; Phare, 2009, 2011; Simms
et al., 2016), Modern land claims in the Canadian North represent the only examples where
Indigenous water rights have been explicitly acknowledged in Canada.

Co-management boards, created through land claims form part of the water governance system,
have been the subject of an extensive body of research (e.g.,Nadasdy, 2003a; Natcher et al.,
2005; Stevenson, 2006). This paper instead seeks to advance the theory and practice of
Indigenous-state co-governance of water, by examining a case study of the multi-level water
governance system of Yukon Territory. It explores not discrete co-management arrangements

13

The question of whether water rights are part of Aboriginal title to land has not yet been settled in
Canadian courts. Aboriginal rights to water have never been explicitly recognized or disproven through
the courts in Canada (Laidlaw and Passelac-Ross, 2010; Phare, 2009).
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(e.g.,Yukon Water Board), but instead the nested form of governance, jurisdiction, and authority
that exists in the North from the perspective of four Yukon First Nations (Carcross/Tagish,
Kluane, Tr’ondëk Hwëch’in and White River First Nations). My aim is to emphasize cogovernance such that it includes the broad array of the actors and institutions involved in
decision-making about water, in Yukon. I critically analyze whether this system, with the many
substantive and positive changes it has introduced, has gone far enough to advance the
decolonization of water governance through the acknowledgement of Yukon First Nation water
rights and authorities in water governance. I discuss the gains in capacity and authority
experienced by Yukon First Nations in water governance as a result of land claim and Selfgovernment agreements. I then explore Yukon First Nations’ critiques of the system including
distrust rooted in colonial histories, concerns about limitations in authority and jurisdiction,
challenges around the implementation of agreements, and failing to meet procedural rights as
current governance arrangements and institutions fail to reflect Indigenous systems of
governance and law. Finally, I consider the potential for a collaborative consent model to
improve water-related co-governance in Yukon.

3.2

Research Setting

In 1993, following a twenty-year process of treaty negotiation, First Nations agreed to retain
Aboriginal rights and title to Settlement lands, which represent less than 10 percent (41,595km2)
of the lands within their traditional territory in exchange for partnership in the governance of all
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Yukon lands and resources including water (Figure 3.1). The Umbrella Final Agreement (UFA)
(1993) created a framework to negotiate Modern land claims in Yukon.14

Modern land claim and Self-government agreements are tripartite agreements between a First
Nation, the Government of Canada and Yukon Government. The purpose of these agreements is
fivefold: to encourage reconciliations between Yukon First Nations and settler governments, and
provide a basis for lasting relationships between these governments; to promote community-level
decision-making and First Nation self-determination; to protect First Nations ways of life, based
on spiritual and economic relationships with the land; to achieve certainty with respect to
ownership and use of land and resources to create a stable environment for investment; and to
provide First Nation governments and local communities with financial benefits and economic
opportunities (Mapping the Way, 2016). Three Yukon First Nations, including White River First
Nation, Liard First Nation and Ross River Dena Council ratified the UFA, but ultimately opted
out of land claims.15

14

Modern Land claims in Yukon are classified as Comprehensive land claims because they are based on
the assertion of Aboriginal rights and title that have not to date been the subject of treaty or other legal
means (Hurley, 2009). In 1982, “existing and aboriginal treaty rights” gained protection under Section 35
of the Constitution Act (1982). The Constitution Act was amended in 1983 to explicitly extend protection
to the rights acknowledged within Modern land claim agreements (subsection 35(3)) (Hurley, 2009).
15
These First Nations retain Aboriginal title to their traditional territories and remain Indian Bands under
the federal Indian Act (1985) (Yukon Government, 2016). Since 2014, White River First Nation, Kaska
Dena Council and Liard First Nation, have been negotiating reconciliation agreements with Yukon
Government aimed at taking a proactive approach to relationships between these governments in the
absence of comprehensive land claims agreements. These agreements will address shared priorities
including consultation and resource management processes; economic and capacity development; and
revenue sharing. Negotiation is ongoing. These agreements have the potential to clarify unsigned First
Nations’ roles in decision-making about water and to increase their capacity to participate in decisionmaking by creating access to some of the opportunities that signatory First Nations have had, without the
high cost of surrendering Aboriginal title to their territories (Alcantara, 2008).
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Figure 3.1 Map of Yukon depicts the nested governance system, where First Nations maintain title and
greater water rights on Settlement Lands but continue to have a say in water governance within their
broader and overlapping traditional territories. This map also illustrates the distribution of active water
licenses across Yukon First Nation Traditional Territories and Settlement Lands. The vast majority of these
water licenses granted to mining operations (placer mining operations ~68 percent and hard rock mining ~2
percent).
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Land claim and Self-government agreements acknowledge Yukon First Nations as an order of
government in Canada with jurisdiction over clearly defined territories.16 They describe the
nature of government-to-government relations among signatory governments, and grant Yukon
First Nations the powers of self-government including: a role in the management of lands and
resources upon which their people have long depended (e.g.,through co-management boards). As
a result, First Nation governments in Yukon and across the Canadian North have emerged as
significant players in regional politics including water governance processes. Present governance
arrangements represent a significant and positive change from previous arrangements, that failed
to acknowledge First Nation water rights as well as life under the colonial federal Indian Act
which provides for almost no say either in their own governance or in the management of their
lands and resources (Nadasdy, 2017). Indeed, the conclusion of land claim and Self-government
agreements in Yukon has been called a “monumental achievement” (Beckman v. Little
Salmon/Carmacks First Nation, 2010 SCC 53, [2010] 3 S.C.R. 103, 2010) and these agreements
have without a doubt facilitated a significant shift in Indigenous–state-relations in this context.

Land claim agreements (“final agreements”) uniquely shaped the multi-level water governance
system of Yukon Territory, where Yukon First Nations have nested degrees of rights and

16

Self-governing Yukon First Nations are responsible for resource management and land use planning on
Settlement lands throughout Yukon. Through these responsibilities, Yukon First Nations have a range of
authorities including legislative authority to enact laws pertaining to their Settlement Lands. These First
Nation laws and decisions can supersede Federal or territorial legislation. In Yukon, this is enabled
through the Yukon First Nations Self-Government Act (1994a). Self-government agreements
acknowledge that First Nations are governments rather than bands under the Indian Act (Indian Act, RSC
1985). For a more detailed account of First Nation self-government arrangements in Canada see Coates
and Morrison (2008) and Morse (2008). These agreements do not contain a comprehensive account of
jurisdictional arrangements. Instead, they tend to list those areas of governance over which First Nations
can assume control and the process for doing so if they choose to do so.
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authorities to influence decision-making. Chapter 14 of the UFA and individual land claim
agreements specifically address ‘water management’ and acknowledges signatory First Nations’
water rights. Chapter 14 also made the Yukon Water Board into a co-management board with
one third First Nations representatives appointed by Council of Yukon First Nations. Water also
plays a substantial role in decision-making processes of other co-management boards, such as the
Yukon Environmental and Socio-Economic Impact Assessment Board (YESAB). Furthermore,
through the powers of self-government, Yukon First Nations can create laws to better assert their
Chapter 14 rights to protect water quality, quantity and rate of flow for waters on or adjacent to
Settlement Lands. By explicitly acknowledging First Nation water rights, these agreements
represent a clear shift in water governance, and more broadly Indigenous-state relations in the
territory. They create opportunities for First Nations to better protect the waters within their
territories through both the creation of co-management processes for shared decision-making
about water and the authority to govern waters on Settlement Lands.

Even with this shift, colonial water laws nonetheless remain central to water governance in
Yukon. Chapter 14 of the UFA outlines the management powers of the Yukon and Federal
governments. Although it may seem contradictory, it acknowledges settler water laws as “laws
of general application” that apply equally to all lands in Yukon including Settlement Lands.17 A
review of the history of water law in the Yukon shows no substantial changes to water laws have
been made since land claim and Self-government agreements were enacted (Table 3.1). Even

17

Chapter 4 of this dissertation discusses the potential for self-governing Yukon First Nations to create
Indigenous water laws that would supersede territorial water legislation. Indigenous water laws would
therefore replace the Yukon Water Act as a “law of general application.”

80

through the process of Devolution (2003) – where the Federal government transferred authority
for lands and resources to Yukon Government – the new territorial Yukon Waters Act and
Regulations (2003a) only “mirrored” previous legislative language meaning there were no
substantial changes made to the Act. “Crown” jurisdiction over water was simply downloaded
from the Canadian federal government to the Yukon territorial government.

Table 3.1 Timeline outlines evolving legal and policy framework affecting Yukon First Nation roles in water
governance. While Yukon First Nations were historically excluded from water governance processes as the
result of colonization, land claim and Self-government agreements as well as evolving legal frameworks
around First Nation consultation have made it such that First Nations play substantive roles in water
governance in the territory.

Date

Time
Immemorial

Description of Event

Precolonial Yukon First Nation water laws and use were in place for millennia.

1876

The Indian Act comes into effect in Canada.

1896

Industrial water use begins when the Klondike Gold Rush brings thousands of goldseekers to the Yukon.

1902

Chief Jim Boss (Kashxóot), hereditary chief of the Ta’an Kwäch’än petitioned the
Government of Canada to recognize and protect his people and their lands.

1972

Northern Inland Waters Act (federal) established a legal regime for water licensing
and created The Yukon Water Board to achieve the objectives of the Act.

1973

A delegation of Yukon First Nation Chiefs presented prime minister Pierre Trudeau
with “Together today for our children tomorrow”, which initiated the formal land
claims process.
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1985

Navigable Waters Protection Act (federal) created.

1992

Yukon Waters Act and Regulations (federal) created to streamline the water
licensing process.

1993

Umbrella Final Agreement signed, creating a framework for negotiating individual
Yukon First Nation Final and Self-Government Agreements.

1995

Final and Self-Government Agreements signed between the Yukon government,
federal government and the “first four” Yukon First Nations (Na-Cho Nyak Dun,
Champagne Aishihik, Teslin Tlingit Council and Vuntut Gwitchin First Nations).

1997

Little Salmon/Carmacks and Selkirk First Nations complete final and Selfgovernment agreements.

1998

Tr’ondëk Hwëch’in First Nation final and Self-government agreements

2002

Ta’an Kwäch’an Council final and Self-government agreements.

2003

Kluane First Nation completes final and Self-government agreements

2003

Devolution takes effect. The federal government delegates Crown jurisdiction or
authority for land and waters to Yukon government.

2003

Yukon Waters Act and Regulations (2003) (Yukon) created through “mirror
legislation” (no substantial changes).

2005

Kwanlin Dün First Nation final and Self-government agreements.

2006

Carcross/Tagish First Nation final and Self-government agreements.
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2012

Navigation Protection Act – Formerly Navigable Waters Protection Act (federal).

2014

Yukon Government releases water strategy, “Water for Nature, Water for People.”

2014

The Supreme Court of Canada affirms Aboriginal land title for Tsilhqot’in First
Nation in Tsilhqot’in Nation v. British Columbia. Many anticipate that this decision
will have critical implications for Aboriginal title to water.

Thus, however much First Nations’ roles in water governance are defined more explicitly in
Yukon than elsewhere in Canada, water conflicts abound as the impacts of resource extraction
and other environmental changes encroach on First Nations relationships to water and their
ability to assert their sovereignty according to these relationships and responsibilities. In 2012,
Community-Based Research conducted with my Yukon First Nation research partners
(Carcross/Tagish First Nation, Kluane First Nation, Tr’ondëk Hwëch’in First Nation and White
River First Nation) identified many concerns about water quality, quantity and flows within their
traditional territories. These include the combined impacts of climate change, mining exploration
and development, infrastructure (e.g., sewage lagoons and landfills), hydro-electric development
including potential new hydro projects and upgrades to existing facilities (e.g., Yukon Energy’s
proposed project to raise the winter water levels on the Southern Lakes), and legacy sites (e.g.,
contaminated sites such as those associated with past military activity such the construction of
the Alaska Highway and legacy mines such as Faro mine) (Wilson et al., 2013a, 2013b, 2013c,
2013d). Indeed, the cumulative impacts of climate change and other anthropogenic stressors have
resulted in biophysical changes including quantifiable levels of contaminants in surface waters
and fish tissues, disease in human and fish populations, changes in surface water hydrology and
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shifts in biogeochemical loads in the Yukon River Basin (Dubé et al., 2013b, 2013c, 2013a;
Toohey et al., 2016).

Yukon First Nations identified mining impacts as a top priority (Wilson et al., 2013a, 2013b,
2013c, 2013d). Mining is the predominant industry in Yukon. As identified in Figure 3.1
(above), the vast majority of the water licenses in Yukon are granted to mining operations (placer
mining operations ~68 percent and hard rock mining ~2 percent). Specific impacts to water
quality include the impacts of chemicals used in hard rock mining processes, acid rock drainage,
and increased sediments released by placer mining operations (Nahir et al., 2006; Richards,
2009). While low population density and the limited presence of industries such as agriculture
curb the demand for water in Yukon, there are specific contexts where water quantity and flows
are of concern. For example, THFN recently conducted a study of the cumulative impacts of
mining operations on water quantity in some heavily impacted watersheds within their traditional
territories. Their analysis shows that the total amount of water allocated to placer mining
operations is greater than the total flows in the watershed. In other words, if all of the placer
operations in these watersheds were to withdraw the total volume of water they are allocated
through their water licenses it would completely dewater the stream (Summit Environmental
Consultants Inc., 2014).

The goal of this research is to better understand the nature of water conflict in Yukon and the
ability of Yukon First Nations to assert their Chapter 14 water rights to bring about real change
in decision-making about water in Yukon today. It is not the purpose of this paper to provide a
comprehensive overview of the biophysical impacts of mining on water in Yukon. However,
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Yukon First Nation concerns about mining are central to water conflict in Yukon and, therefore,
fundamentally motivate this research. In response, I ground this analysis of Yukon First Nation
roles in decision-making processes specific to water and mining including mine approval,
operation and closure.

3.3

Research Methods and Approach

This study draws on Community-Based Research conducted between 2012 and 2017 with four
Yukon First Nations (Carcross/Tagish, Kluane, Tr’ondëk Hwëch’in and White River).
Between 2012 and 2017, interviews were conducted with thirty-three Yukon First Nation
government employees and nine other waters experts from Yukon Government, YWB and
YESAB (Table 3.2). Working closely with First Nation governments and their staff, thirty-three
Elders were recruited to participate in interviews. Elders were given honoraria of ($100 to $200)
to acknowledge their expertise and to thank them for sharing their time and knowledge.
Although using the names of Elders and other experts can be understood as a form of citation,
the names of Elders are not used in this work following Yukon First Nation’s Traditional
Knowledge Policy requirements for confidentiality (Carcross/Tagish First Nation, 2009; Kluane
First Nation, 2012a; Tr’ondëk Hwëch’in First Nation, 2012).
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Table 3.2 Overview of interviews conducted with Elders, representatives from four Yukon First Nation
Governments (Carcross/Tagish First Nation, Kluane First Nation, Tr’ondëk Hwëch’in First Nation and
White River First Nation), and other water experts.

First Nation

C/TFN
Final (2005a) &
Self-government
(2005b)
agreements

KFN
Final (2003a) &
Self-government
(2003b)
agreements

Languages
Spoken*

Tlingit and
Tagish

Southern
Tutchone

Citizens**

633

154

770

247

7

6

9

5

8

7

Agreements

Elders
Total Elders
First Nation
Government
Total First Nations
Other Expert
TOTAL

THFN
Final (1998a) &
Self-government
(1998b)
agreements
Hän Hwëch’in
“People of the
River”

WRFN
No treaty.
Reconciliation
agreement in
progress
Northern
Tutchone and
Upper Tanana

27
5

13
33
9
69

* All partner Yukon First Nations, except C/TFN, belong to the Athabascan-language group. Tagish
Athabascan peoples were the original inhabitants of the area. This region later became home to Inland
Tlingit peoples who traveled to the area from Southeast Alaska for reasons of trade about 200 to 300
years before contact.
** Statistics compiled by Council of Yukon First Nations Self-Government Secretariat based on 2011
National Health Service data. WRFN recognizes 247 members, while only 149 of these are registered
under the Indian Act. http://www12.statcan.gc.ca/nhs-enm/2011/dp-pd/aprof/index.cfm?Lang=E
https://sgsyukon.ca/infographics/demographics/

Several interview participants were interviewed more than once to gain insight on how things
had changed over time. Interviews were transcribed and thematically coded using Nvivo.
Interviews with multiple actors (Elders, First Nation governments, Yukon Government and CoManagement Boards) and analysis of policy documents is used to triangulate research findings
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including looking for points of convergence, complementarity and divergence or dissonance
(Nightingale, 2009). In 2017, research results were shared with and validated by participating
First Nations through discussion at community presentations and discussion of plain language
reports. Finally, all interview audio and transcriptions were returned to First Nation archives.

3.4

Results & Discussion

This case study examines the ways that Modern land claim agreements have shaped water
governance arrangements in Yukon Territory. While Yukon First Nations have experienced
significant gains in capacity as the result of Modern land claim agreements, which outline
specific legal authorities and the creation of co-management institutions to implement these
authorities, these agreements do not go far enough to acknowledge First Nation authority and
water governance in the territory remains highly contested. Research findings suggest that water
governance could be improved through expanded acknowledgement of First Nation jurisdiction,
addressing First Nation procedural rights within water governance arrangements to reflect their
ontologies, epistemologies and forms of governance; and addressing barriers to implementing
existing agreements.

3.4.1 Multi-level Water Rights and Authorities

A close examination of how water licenses (e.g., for mining) are granted or rejected illuminates
the potential for First Nations in water governance, and the capacities for governing realized
through these arrangements. Yet, it also demonstrates the limitations of the Indigenous water
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rights acknowledged in these agreements in terms of decision-authority and jurisdiction over the
waters within their territories. Chapter 14 explicitly structures shared decision-making for water
in the Yukon and includes designation of legally-binding authorities over water rights that must
be acknowledged in all decision-making processes. Specifically, it states that a signatory Yukon
First Nation “has the right to have water, which is on or flowing through or adjacent to its
Settlement Land, remain substantially unaltered as to quantity, quality and rate of flow, including
seasonal rate of flow.”18 Furthermore, First Nations also have the right to “Traditional Use” of
water both on and off Settlement Lands, defined as “the Use of Water, without substantially
altering the quality, quantity or rate of flow, including seasonal rate of flow, by a Yukon Indian
Person for trapping and non-commercial Harvesting, including transportation relating to such
trapping and Harvesting or for traditional heritage, cultural and spiritual purposes” (Government
of Canada et al., 1993). The distinction between categories of land has meant, however, that First
Nations have much more authority in relation to water on Settlement Lands than they do in their
broader Traditional Territories. Finally, Chapter 14 does not include the creation of a quantified
water reservation for Yukon First Nations.19

18

Other comprehensive Modern land claims in the Canadian North contain similar language. For
example, NWT First Nations including the Gwich'in (1992), Sahtu Dene & Métis (1993), Tlicho
agreements (2003).
19
Yukon First Nation final agreements do not include a water reservation or a right to a specified quantity
of water. Comprehensive land claim agreements including the Nisga’a (2008), Tla'amin (2016) and Yale
First Nation (2012) Final Agreements all contain specified water reservations (e.g.,the Nisga’a Final
Agreement created a 300,000 cubic decameter water reservation). These water reservations are similar to
Tribal Reserved Waters rights through the Winters Doctrine in the United States, which recognized that
surface and groundwater rights were implied by the establishment of American Indian reservations
(Shurts, 2000).
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Chapter 14 is the basis for decision-making about water in the territory across multiple stages of
assessment (conducted by YESAB) through regulatory approval (YWB). Together these outline
the terms for water use, which are subject to monitoring and inspection during operation (Figure
3.2). Notably, Chapter 14 rights can be exercised in distinct ways in each phase of the process.
Descriptions of these stages and First Nations’ potential influence follow below.

Figure 3.2 Water governance system can be depicted through the multi-stage process of decision-making
about water and mining in Yukon, which includes mine approval, operation and closure. Yukon First Nations
can assert their Chapter 14 rights throughout each phase of this process.
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3.4.1.1

Assessment Phase: YESAB

Consideration of impacts to water forms a significant part of both the Yukon Environmental and
Socio-Economic Assessment Act (YESAA) and water licensing processes in Yukon, but First
Nation participation and authority in each of these processes is distinct. YESAA (2003c)
(mandated through Chapter 12 of the UFA) outlines the process for assessing potential
environmental and socio-economic effects of development projects: a process conducted by the
co-management board (one third First Nation representation): Yukon Environmental and SocioEconomic Assessment Board (YESAB). YESAB reviews the submission for completeness,
advertises the project and solicits comments from the public, relevant government departments,
regulators, First Nations and other affected parties. YESAB requires that applications include a
minimum of one-year of baseline data and proponents are required to outline mitigation measure
for potential impacts to water. Consultation occurs entirely through a “paper exercise” and
comments are collected in a publicly available online forum. After review, YESAB releases an
assessment for the project that includes its opinion on probable impacts, suggestions for
mitigation measures, and a recommendation to the relevant government decision body as to
whether the project should be allowed to proceed, and under what conditions. YESAB is not a
decision-body, but rather plays an advisory role as it assesses projects and makes
recommendations. Decision authority or the ability to “accept,” “reject” or “vary” YESAB
recommendations rests with the relevant government(s) or the “decision body” who may set
conditions for the project. Decision bodies include First Nations (when an assessable project
occurs on or adjacent to Settlement Lands), the federal government and/or the Yukon
Government.
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First Nations exercise their Chapter 14 rights in the YESAA process by citing impacts to water
quality, quantity or rate of flow on or adjacent to Settlement Lands or to Traditional Use. There
are many examples, however, where development applications for mines were approved through
YESAA despite First Nation opposition, even where Chapter 14 rights are asserted. There are
also cases where a First Nation has influenced the YESAA process through asserting their
Chapter 14 rights. For example, the YESAA assessment of Haggart Creek (Class 4 Placer Mine)
(License number 2015-0150) provides one example: The Na-Cho Nyak Dun First Nation
(NNDFN) commented on the application and acted as a decision-body. In their decision
document, NNDFN stated that they were rejecting the placer mining operation as it would have
significant adverse effects to the First Nation’s Arctic Grayling fishery, riparian vegetation, as
well as the effects of rerouting the stream on Category B Settlement Land access and boundaries
(Na-cho Nyak Dun First Nation, 2014). The application for development was thus denied at all
levels.

3.4.1.2

Regulatory Phase: Yukon Water Board

The YWB is responsible for issuing water licenses for water use and the deposit of waste in
Yukon. YESAA approval is required to apply for a water license. Even if a project is approved
through the YESAA process, the YWB can then still deny a license if it is determined that
granting the licenses will have significant adverse effects to water (as clarified through Western
Copper Corporation v. Yukon Water Board. YKSC 16. (2011)). Applications include a minimum
of two-years of baseline data, including the year of baseline data from the YESAA application. A
more detailed assessment of impacts to water is conducted at this phase, in part because project
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design will be further along than at the assessment phase. There are two types of water use
licenses in Yukon: Type A and Type B, depending on a variety of criteria outlined in the Waters
Regulation (Yukon Legislative Counsel, 2003b). Type A applications require a public hearing
except when no intervener wants to participate. A public hearing is only held for Type B
applications when, based on the interventions received, the YWB considers there to be a public
interest. As a quasi-judicial body with decision authority, the YWB has more than an advisory
role in water licensing decisions. The YWB’s water licensing decisions are legally binding and
only reversible in a court of law.

Individual First Nations can also influence the YWB decision-making process through the same
interventions available to others, but they do not have the authority to make water licensing
within their territories or even on their Settlement Lands. Chapter 14 of the final agreements does
however outline several additional roles and authorities specific to Yukon First Nations water
licensing. These occur in the initial decision-making process and in the compliance monitoring
and inspection conducted following approval (Table 3.3). First Nations have the right to be (a)
consulted in water licensing processes and are notified of applications within their traditional
territories and (b) to intervene by submitting written comment or participating in public hearings.
While other interested parties also have the right to intervene in water license decisions
(e.g.,Yukon Government, Federal Government, ENGOs etc.), First Nations are notified of all
water licenses occurring in their traditional territories. One First Nation Water Expert KFN,
(Expert 4, 2015), discussed their experience intervening in the YWB licensing processes: “We
were responding to an application for a mine and we quoted that Chapter 14, the quantity, quality
and rate of flow section and they wrote to us right away and wanted to know all of this stuff. So
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that’s kind of our clout, is the quality, quantity, rate of flow.” In other words, some First Nations
felt their concerns were taken seriously by the YWB as the result of their Chapter 14 rights. For
example, Little Salmon Carmacks First Nation’s intervention in the Carmacks Copper’s water
licensing processes was key to the rejection of the water license. The YWB denied a water
license for a Quartz mining operation because it was not satisfied that the waste produced by this
undertaking would be treated and disposed of in an appropriate manner (QZ08-084) (Yukon
Water Board, 2010).

Table 3.3 Yukon First Nation Chapter 14 roles with respect to water licensing territory.

Water Right
Intervener Status
(resulting in a license
being denied)
Inspection of Licenses

Revision of Terms

Compensation

Description
Affected Yukon First
Nations have intervener
status in water board
public hearings
To determine if water
use complies with the
terms and conditions of
the license
To establish whether
the conditions of a
license need to be
reviewed due to
unforeseen impacts on
the First Nation
The Yukon First Nation
is entitled to
compensation for
provable loss or
damages.

Chapter 14
Chapter 14

14.11.1.3

Examples
Little Salmon
Carmacks vs.
Carmacks Copper
Little Salmon Carmack
at Tashun Creek

14.11.1.4

Little Salmon Carmack
at Tatchun Creek
Bridge

14.12.0

No payout made to date

However, water licenses are rarely denied and thus remain one indicator of a lack of influence in
the licensing process. For example, an Elder from C/TFN stated,
And it seems like we’re always on the losing end of it. That’s where the Water Board is
just, it doesn’t really make any decisions. It’s just because I know two of our members sat
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on there, and they said it’s not really a decision-making body. And I agree that maybe
there’s a place for it, but it seemed like the government, both Yukon and Canada, is more
interested in the mining industry. Mining spends millions of dollars and the Water Board
clears their application. And I haven’t yet heard them turn down a water license because
of that (Elder 3, C/TFN, 2015).
According to the documentation available on “Waterline,” 14 of 2772 licenses (0.5% of all
licenses) have been denied by the YWB (four for municipal undertakings, 8 for placer mining
and two for quartz mining). Of these, 786 are now active and 1986 are closed licenses (based on
reviews that were completed as of June 27th, 2017 (Waterline, 2017). Such a perspective does not
account for the ways that First Nation interventions influence the terms and conditions attached
to water licenses, but it is significant that so few water licenses are denied.

3.4.1.3

Operation: Water License Compliance and Inspection

Following the approval of a water license, Yukon Government becomes responsible for
monitoring and compliance of license terms and conditions. First Nation concern about the
inadequacy of the monitoring and enforcement of water licenses is particularly salient. A staff
member at THFN noted insufficient monitoring for the extensive number of placer mines in their
traditional territory:
My concern is there’s not enough monitoring of it. Like EMR downstairs, they go out
and investigate. But there is only five of them. And they can’t do all the mines. And
sometimes when we’re flying over and we see something discharging into the streams,
killing, you know, fish bearing streams, or putting their chemical in there that’s not
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settled, it’s kind of disheartening, because there’s no one there to stop it, and we have no
real control over telling them, because it’s not on someone’s [Settlement] land (Expert
11, THFN, 2015).
Several factors contribute to concerns about enforcement and compliance. First Nations noted
Yukon government’s approach to enforcement is too soft and violators are rarely held
accountable. EMR’s three E enforcement policy begins with educating and encouraging violators
to correct behavior before moving onto enforcement methods that include levying fines and
laying charges. While charges are laid, these are rare (for example Tamarack Inc. was recently
charged in Yukon Territorial court and ordered to pay a total of $31,000 in fines for violations)
(Croft, 2017). Adding to this sense of inadequacy, First Nations shared the sentiment that there
are too few inspectors and existing inspectors don’t always understand the terms and conditions
of water licenses (e.g.,large-scale quartz mines can have very extensive and complex terms and
conditions).

Yukon First Nations are the only party that has the additional right to ask the YWB to review or
inspect active licenses (14.11.1.3) to determine whether they have complied with the conditions
of their license. Similarly, Yukon First Nations have the right to recall a license to establish
whether the conditions of a license (“revision of terms”) need to be reviewed due to unforeseen
impacts on the First Nation (14.11.1.4). The right to inspect and revise water license terms and
conditions is important because it provides First Nations the opportunity to have input after the
licenses have been approved. Little Salmon Carmacks First Nation (LSCFN) exercised the right
to both inspect and revise a water license held by Yukon Government, Department of Highways
and Public Works (DHPW) at the Tatchun Creek Bridge (MS14-003) (Yukon Water Board,
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2014). LSCFN raised concerns about DHPW’s use of mine-derived waste rock to reinforce the
creek bank around the bridge (taken from Minto Mine, a copper mine). Yet, Tatchun Creek is an
important spawning stream for Chinook salmon (Chuck, 2014). Recent studies have found that
even trace (sub-lethal) amounts of copper in salmonid habitat can reduce the fish’s ability to
navigate and detect predators (e.g., McIntyre et al., 2012). The use of waste rock was examined
by experts obtained by DHPW as part of the application for a water license submitted in October
2012 and they disputed that they were in violation of their license by using “zero grade” waste
rock, which is non-toxic and does not leach metal. In this case, LSCFN successfully used their
powers to inspect and revise the water license resulting in requirement for additional water
quality monitoring conducted at the site to ensure no negative effects on salmon habitat.

A Yukon First Nation has the right to apply for compensation for losses caused by a water
license (14.8.6) including impacts of unlawful use to “Traditional Use” throughout their
traditional territory as well as on or adjacent to Settlement Land (14.12.6.1, 14.12.6.2). For
example, a Yukon First Nation can apply for compensation if a water license could be shown to
damage fish habitat critical to food security or to have inundated Settlement Lands. Any affected
party, including First Nations, can also apply for compensation under Section 5 of the Yukon
Waters Act (2003a). No cases of compensation, under Chapter 14 or the Waters Act have taken
place to date in the territory. This is likely due in part to the fact that many First Nations develop
Impact Benefit Agreements (IBAs) with the proponents that include provisions for
compensation.
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3.4.2

Yukon First Nation Critiques of the Water Co-Governance System

Despite the explicit acknowledgement of water rights and authorities in land claim agreements,
the four Yukon First Nations expressed concerns about limitations in their influence upon and
trust in the water governance system itself. First, these encompass the limitations of the current
system in the acknowledgement of Yukon First Nation jurisdiction over water, as well as comanagement as a limited form of shared decision-making. Second, there are concerns regarding
procedural rights present in the system, which limit acknowledgement of Yukon First Nation
epistemologies, ontologies and forms of governance. Third, there exist several barriers to
implementing land claim. Fourth, I draw attention to the need to consider the role of Yukon First
Nations without land claims in the co-governance of water. In raising these critiques, I do not
seek to deny the agency of Indigenous peoples or disparage the hard work of the Indigenous and
non-Indigenous peoples who negotiated and are working to implement land claim and Selfgovernment agreements. Moreover, it is important not to understate the dramatic and, in many
cases, beneficial changes these agreements have introduced. Instead, I raise these critiques
because they reflect debates occurring within and between Yukon First Nations and they
highlight questions about jurisdiction as well as the appropriateness of the governance process
and institutions meant to oversee the co-governance of water. Furthermore, these debates and
critiques are crucial to tracing the actual power Indigenous peoples have been able to exercise as
the result of the water rights described in Chapter 14 on Water Management.
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3.4.2.1

From Co-management to Co-jurisdiction

When asked what powers Yukon First Nations have to protect waters in the territory, one Elder
responded: “Very little, actually. Because the water, it’s not something that… I know we tried to
negotiate because the government wouldn’t talk about water. All they talked about is quantity
and quality of the water flow. So we can’t restrict any of that. Because that’s a federal [Sic]
jurisdiction, water” (Elder 3, C/TFN, 2015).

The governance arrangements outlined in land claims agreements deny First Nation jurisdiction
through the continued assertion of Crown jurisdiction over water in Yukon. Chapter 14 rights are
subject to “the Laws of General Application.” This includes the Yukon Waters Act (2003),
which asserts, “Water belongs to Government” (Section 3). This assertion of Yukon Government
“ownership” of water is further supported by Chapter 14 stating “[t]he property in Water in the
Yukon shall be determined by Laws of General Application” (Chapter 14 section 14.3.1). In
other words, water governance in Yukon is predicated on the same colonial assumption of
“Crown” jurisdiction as elsewhere in Canada – or the idea that provinces, and in some cases
territories or the federal government, “own” the waters within their borders and have the right to
make decisions about water licensing for nearly all water access and use.20 While water licensing

20

The Canadian Constitution divides responsibility for water between the federal government and
provincial/territorial governments. Provincial governments, and territorial governments, like Yukon, that
have undergone devolution, have responsibility for most aspects of fresh water management. Provincial
and in the case of Yukon territorial, legislative powers include, but are not restricted to: water supply,
pollution control, hydroelectric development, flow regulation, and authorization of water use. The federal
government has jurisdiction over fisheries, navigation, federal lands and Indian reserves (including
drinking water supply on reserves), and international relations, for the most part related to management of
boundary waters shared with the U.S (Bakker, 2007; Boyd, 2003).

98

decisions are made by the YWB, rather than Yukon government, these limits in jurisdiction were
among the reasons that First Nations like WRFN chose not to complete this process. Elder 14
(2015) stated, “It’s really important up here in our country to preserve that water and that’s why,
you know, one of the reasons [we didn’t sign that land claim thing. We said,] nothing here gives
us the power to say enough, huh? You know, because we’re here to protect our land.”

While Yukon First Nations are guaranteed the right to have a say about all lands and resources in
Yukon, co-management engages limited understanding of shared decision-making. In this vein
Goetze (2005) notes, power-sharing arrangements in co-management differ dramatically with
regard to the authority of Indigenous nations in decision-making processes. At its worst,
Indigenous peoples play an “advisory” role that lacks any substantive authority in decisionmaking processes (e.g.,YESAB) and settler governments retain the final authority. As an
alternative, co-jurisdiction or joint decision-making is a more equitable form of shared decisionmaking. The term co-governance is also suitable because it requires the negotiated agreement of
both parties.

The YWB itself falls somewhere in between typical advisory co-management roles and joint
decision-making. While the YWB, as a quasi-judicial body, is unique in its ability to make
binding decisions, individual First Nations are not party to these decisions. The CYFN appoints
one third of the board members to the YWB and other co-management boards in Yukon, but
these individuals do not directly represent their First Nation or First Nation interests in general.
While no water use can infringe on First Nation water rights (Chapter 14), the primary means by
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which First Nations can influence decision-making is through consultation21 in YESAB and
YWB processes. First Nation critiques reflect concerns about this rather limited form of shared
decision-making.

To decolonize water governance, the creation of a co-governance system should be based on the
acknowledgement of co-jurisdiction (rather than Crown jurisdiction) and must counter power
imbalances in the process of creating and operationalizing these decision-making processes.22
The question of who has the final authority is fundamental to co-governance: the Indigenous
nation, settler government, or both, through a consensus-based decision making (Kotaska, 2013a,
p. 102). Examples of co-jurisdiction illustrate how this process could be improved. For example,
the Kunst’aa guu – Kust’aayah or Haida protocol is a comprehensive reconciliation agreement.
In addition to shared decision- making, the Haida protocol includes joint decision-making for
specific decisions. For example, The Haida Gwaii Management Council – body delegated
Indigenous and crown authority to make joint decisions – engages consensus decision-making to
make strategic resource management decisions, including those for land use, forestry, and
conservation. Importantly, it has delegated Indigenous and Crown authority to make joint
decisions. There are several reasons why the Haida were able to negotiate joint decision-making:

21

In Delgamuukw v. British Columbia (1997), Lamer held that consultation with the affected Indigenous
peoples must take place before infringing on Aboriginal rights. The degree of consultation required
depends on the extent of the infringement and lies on a spectrum from ‘mere consultation’ to consent.
22
I discuss co-governance and co-jurisdiction as ways to improve on current co-management processes
that fail to acknowledge Indigenous jurisdiction or authority to make decisions about water. Cogovernance and shared jurisdiction with settler governments may not be the goal of Yukon First Nations
without land claim agreements (e.g., White River First Nation). However, more detailed analysis of the
perspectives of unsigned Yukon First Nations is beyond the scope of this paper.

100

they possess a uniquely strong Aboriginal title claim, with no issues of territorial overlap with
other First Nations (Findlay, 2010). That is, territorial overlap among Yukon First Nations
presents significant challenges to implementing joint decision-making for water licensing in
Yukon as not all First Nations have the same perspective on what activities should occur in their
shared territories. In some areas, three or more Yukon First Nations have overlapping territory,
making the achievement of consensus much more difficult although not impossible.

Self-government agreements give signatory Yukon First Nations the authority to enact laws and
make decisions that can supersede Federal or territorial legislation (Section 24.1.2). While I
examine the opportunities created by Self-government agreements in more depth in Chapter 4 of
this dissertation, it is important to note here that self-governing First Nations could create
legislation asserting their Chapter 14 rights to protect water quality, quantity and rate of flow for
waters on or adjacent to Settlement Lands. That said, it is not yet legally clear whether First
Nation laws can supersede Crown jurisdiction over water because, as above, the agreements also
affirm powers to the Yukon government to assert laws of general application in relation to water.
While no Yukon First Nation has done this to date, there are several examples where Yukon First
Nations are working towards implementing their Chapter 14 rights through self-government. For
example, Champagne Aishihik First Nation developed a draft water strategy in (2013) and
continues to work towards this today. THFN is also in the process of updating the THFN Land
and Resources Act (2004) to include water (First Nation Water Expert 7) and C/TFN is exploring
the potential for creating their own Waters Act.
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3.4.2.2

Procedural Rights

Procedural justice goes beyond distributive justice or questions about the equitable or just
distribution of entitlements within a governance system to argue that it also matters who is
involved in decision-making or has a seat at the table and what process is used to make decisions
(Schlosberg, 2007; Walker, 2012). This legal principle can be expanded to account for First
Nations critiques of current governance arrangements for failing to adequately reflect First
Nation water ontologies and epistemologies and governance systems (See Wilson Chapter 2 for
an expanded discussion of the ontological politics of water governance). For example, one Elder
from C/TFN noted,
Spiritually we are connected to everything. We are part of the land. We’re part of the
water. It’s part of our lifestyle. We live it. We live it every day. And we thank the Creator
for all those things that is natural for us to utilize. And we thank them all time and that’s
the thing. We don’t look at just one little area and think it’s not going to hurt anything.
We look at the big picture, you know. For us, traditional lifestyle, it’s looking at the big
picture all the time. And you can’t do something over here and think it’s not going to
affect our lifestyle because traditionally it does. […] Everything relies on everything. We
just can’t look at things sectorally. (Elder 2, C/TFN, 2012)
Another Elder describes this breakdown in governance as a failure to “respect water.” For
example, “The spirit of water needs to be respected. And, I don’t see that happening so much. I
mean water should be celebrated daily. It’s very, very important. More important than all the
gold in the world, water is” (Harold Gatensby, C/TFN, 2012). Disrespect for water is often noted
in relation to specific decision outcomes (e.g.,water licensing decisions), which prioritize
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industrial water use over First Nation relationships to water and their current or projected
impacts to water. But these critiques also call into question the potential for present governance
institutions and processes to make decisions that are respectful of water.23

Indeed, to benefit from the powers of land claim agreements northern Indigenous peoples have
had to radically alter their way of life (Nadasdy, 2003b), including approaches to governance as
First Nations need to take on “state-like” forms of governance (Nadasdy, 2017). As noted by
Natcher and Davis (2007), while the language of devolution and local control permeates
Indigenous-state relations, “the new institutions that have been created via the land claims
process have little resemblance to indigenous forms of governance and management” (p. 272).
Critics also argue that the new governance arrangements developed through land claims not only
obscure and reinforce existing power relations, but can also serve to extend state power and
access to water, land and other resources while thwarting meaningful change by tying First
Nation communities up in bureaucratic processes (Nadasdy, 2003b, 2017).

While these critiques fail to account for the ways that First Nations exercise agency as they
engage with the water governance system created through land claims as well as the
opportunities presented through self-government, they draw attention to the limitations of present
governance systems that might be interpreted to interfere with the First Nations meaningful
involvement in fair and equitable process. Definitions of procedural rights can be expanded to

23

This perspective was widespread, but not shared by all First Nation interview participants. Generational
differences between Elders and younger generations who currently work for First Nation governments
were also noted, where the above perspective was expressed more strongly by the former than the latter.
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acknowledge the need to honor Indigenous epistemologies, ontologies and forms of governance,
because of their prior existence and to counteract current power imbalances that privilege and
normalize setter worldviews and forms of governance (Goetze, 2005; Kotaska, 2013a; Simms et
al., 2016; Tipa and Welch, 2006). Much of the scholarship that examines Indigenous peoples
‘customary’ approaches to water governance assumes that Indigenous ontologies, epistemologies
and legal traditions are only relevant at the local scale and questions about whether and how
these principles and institutions can be scaled-up to regional or national levels, are rarely posed
(Merrey, 2009). However, I find that procedural justice in water co-governance would be better
achieved by adapting governance processes to privilege or better reflect Indigenous legal orders
in the development of co-governance institutions, laws and policy. For instance, given critiques
of the water governance system in Yukon, we might ask how Yukon First Nations’ calls to
“respect” water (See Chapter 2 and 4) might inform both the process and substance of potential
modernization of the Yukon Waters Act and Regulations (2003a)?

3.4.2.3

Implementation of Agreements

First Nations have experienced significant gains in capacity as the result of their agreements and,
in some cases, they provide people with the language and legal authority to change things.
However, these authorities are meaningless in practice if they are not implemented. Barriers to
implementation are two-fold: First, First Nations face challenges in capacity and funding limiting
their ability to implement agreements. Roburn and THFN (2012) critique self-government
arrangements for extending First Nation powers without a concomitant increase in funding for
governance. Core funding for Self-governing First Nations is scarce and a large percentage of
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government revenues are obtained through project specific projects or programs making First
Nations substantially less financially stable than other governments (See also Nadasdy, 2017, pp.
31–37). Financial stability has implications for First Nation capacity to engage in planning and
governance processes making the decolonization of financial relationships a priority. These
limitations in capacity can undermine the First Nations’ ability to intervene fully in decisionmaking processes about water, where substantial resources are required (e.g.,. staff hours and
financial requirements to hire experts). This forces First Nations to make choices about where to
best invest their limited time and resources, and to anticipate when it is ideal to fully engage in
all stages of decision-making about water. First Nations are still very early in the implementation
of these agreements and a lot more will be possible down the road. However, there is no doubt
that limited capacity and resources slow implementation.

Second, Yukon First Nations have criticized settler governments for failing to respect land claim
agreements more broadly. The Peel Watershed dispute raises important questions for the cogovernance of water in Yukon as it relates to the duty of settler governments to respect land
claims and to work towards implementing these agreements in the spirit and intent with which
they were negotiated. The Peel Watershed Planning Commission developed a plan in 2011
(through a 7-year co-management process outlined in Chapter 11 of final agreements). The
recommended plan did not meet Yukon government’s expectation due to the extant degree of
protection within the watershed (80% protected vs. 20% remained open to oil, gas and mineral
development). Yukon’s response was to unilaterally develop their own plan, which included new
land use designations and a significant shift in the balance of protected areas (71% open for
mineral exploration and 29% protected). This decision thus dramatically failed to “effectively
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engage and reconcile different perspectives and values through the Yukon government-led
decision-making process for the Peel Watershed land use plan” (Staples et al., 2013, p. 4). Yukon
Government’s actions then became the subject of legal action by First Nations (First Nation of
Nacho Nyak Dun, Tr’ondëk Hwëch’in and Gwich’in Tribal Council) and environmental
organizations (Yukon Chapter-Canadian Parks and Wilderness Society and Yukon Conservation
Society) and resulted in a series of court cases between 2014 and 2017.24

The objective of these court cases was to establish the interpretation of the process for regional
land use planning outlined in Chapter 11 of the UFA, which has specific implications for water
governance, especially in terms of the importance of land use planning for managing cumulative
effects. But perhaps more significant are the broad implications related to the interpretation of
Modern land claim agreements. The Peel case makes clear that Modern land claims, which create
a framework for co-governance between First Nations and settler governments, should not be
interpreted in a technical or legalistic manner. Instead, the decision affirms that reconciliation is
fundamental to the implementation of Modern land claims including provisions for comanagement within these agreements. These processes are legally binding and the “Crown” must
act honorably in their implementation (Langlois and Truesdale, 2015a, 2015b). In other words,

24

In 2014, the Yukon Supreme Court ruled in their favor stating that Yukon Government’s actions did not
reflect reconciliation as fundamental to the “spirit and intent” of Modern land claim agreements (The
First Nation of Nacho Nyak Dun v. Yukon, 2014). Yukon Government appealed this decision and in 2015
the Yukon Court of Appeal partially reversed the Yukon Supreme Court’s decision (The First Nation of
Nacho Nyak Dun v. Yukon, 2015). First Nations appealed this second decision and the Supreme Court
ruled in favor of the First Nations sending the parties back to the point in the process where "Yukon can
approve, reject, or modify the Final Recommended Plan" (First Nation of Nacho Nyak Dun v. Yukon,
2017 SCC 58).
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settler governments have a responsibility to interpret the terms of land claims agreements
generously and with the intent to achieve reconciliation.

3.4.2.4

Authorities of Yukon First Nations with Unceded Territories

There remain important questions about how unsigned Yukon First Nations fit into water
governance in Yukon. Yukon First Nations without final agreements (Ross River Dena Council,
Liard First Nation and White River First Nation) can and do intervene in YESAB processes and
water licensing decisions. Transboundary First Nations (NWT or British Columbia) are also
eligible to intervene in YWB processes. However, without land claims these First Nations sit in a
regulatory gray area. Chapter 14 rights pertain primarily to Settlement Lands and these First
Nations do not have Settlement Lands. The Type B water license to Selwyn Chihong Mining
Ltd. (QZ10-042) provides some insight about how the YWB views these First Nations. The
Selwyn (QZ10-042) project is a proposed zinc-lead mine located within the unceded traditional
territories of Ross River Dena Council (RRDC) and Liard First Nation. There were also interim
protected lands located immediately south of the mining claim. However, in their “Reasons for
Decision,” the YWB concluded that Chapter 14 applies to Settlement Lands and not interim
protected lands. On this basis, the YWB concluded that the undertaking would not substantially
alter the quantity, quality or rate of flow of water flowing on, through or adjacent to Settlement
Land, including seasonal rate of flow (Yukon Water Board, 2011).

Present approaches to considering unsigned Yukon First Nations’ water rights are contested and
will potentially be the subject of future litigation in light of recent Supreme Court of Canada
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decision Tsilhqot’in Nation v. British Columbia 2014 (SCC 44) (Tsilhqot’in Nation v. British
Columbia 2014 (SCC 44), 2014), which reaffirmed Aboriginal land title for the Tsilhqot’in First
Nation. While not discussed explicitly by the Court, the decision is likely to have implications
for Aboriginal title to water in terms of making claims to watercourses and sources and to
submerged lands (Hlevca et al., 2014). While, for example, the YWB argues that Interim
protected lands are not Settlement Lands, this perspective ignores the fact that First Nations
without land claim agreements have not ceded their inherent water rights or Aboriginal title to
water within their traditional territories.

3.4.3

Opportunities for Improving Co-governance

Despite the above critiques of co-governance arrangements, there remain opportunities to
improve conditions to address Yukon First Nation substantive and procedural rights as well as
build trust. Yukon Government, including both the Water Resources Branch and EMR, has
engaged THFN and KFN in water quality monitoring programs. With EMR, First Nations have
opportunities to observe inspections and any actions taken in response to violations. THFN is
also working with EMR to have their staff members trained as compliance inspectors so they can
conduct inspections on Settlement Lands. Yukon Government’s water strategy and action plan
also committed to enhancing cooperation, coordination and collaboration with other water
managers (Environment Yukon, Water Resources Branch, 2014). Specific commitments relevant
to Yukon First Nations included plans to host annual or biennial Water Forums, enhanced
communication with First Nation governments, the development of a policy for managing
wetlands, formalizing an approach to Community-Based Monitoring and the incorporation of
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traditional knowledge into government water policies and plans. Work has advanced on these
action items. Perhaps the most progress has occurred in relation to CBM as four agreements have
been developed for Community Water Research and Monitoring. However, echoing findings in
the collaborative governance literature that such efforts act as a trust building exercise, in this
case between Indigenous and Settler governments (Ansell and Gash, 2008). Efforts to build
relationships with First Nations have primarily focused on the technical aspects of improving
water management (e.g., addressing the current lack of water data by increasing monitoring
programs); these efforts also serve to build trust. Nonetheless more is needed on a political level
to improve co-governance in a way that addresses First Nation substantive and procedural rights.

The development of the water strategy represents one foregone opportunity for engaging new
models for shared decision making. Yukon First Nations were consulted through a series of
public meetings (Environment Yukon, Water Resources Branch, 2013a, 2013b, 2013c, 2013d,
2013e, 2013f, 2013g, 2013h). But First Nations critiqued Yukon Government’s approach for
failing to engage them as parties to the creation of the strategy itself (Water Action Plan
Meeting, November 2014). Examples from other jurisdictions are useful in guiding alternative
approaches. For example, in the creation of the “Northern Waters, Northern Voices: NWT Water
Stewardship Strategy” the Government of Northwest Territories recognized that an effective
water strategy must reflect Aboriginal perspectives. To ensure that all water partners were at the
decision-making table in the development of their strategy, all Aboriginal governments were
invited to participate in an Aboriginal Steering Committee (ASC) and members of the ASC
played key roles in the development of the final strategy.
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As the NWT demonstrates, engaging First Nations as governments in co-governance processes,
in a manner that goes beyond the minimum consultation requirements, is needed to build trust.
Federal, provincial and territorial governments have a legal duty to consult and accommodate
Indigenous peoples on any decisions that may affect Aboriginal or Treaty rights (Morellato,
2008; Newman, 2009). However, Indigenous governments are not only seeking meaningful
consultation, but a substantive or significant role in decision-making about the lands and water
within their traditional territories, as part of their inherent right to self-determination (Phare,
2009; Simms et al., 2016). In Yukon, signed First Nations with land claims gave up title to ~90%
of their traditional territories in exchange for a say in decision-making about all water and land in
Yukon. Nothing in land claim agreements limits settler governments and First Nations to the
types of engagements they currently have. Phare and others (2017) have proposed a collaborative
consent model to improve shared decision-making between Indigenous and settler
governments.25 They define collaborative consent as:
an ongoing process of committed engagement between Indigenous and non-Indigenous
governments— acting as equal partners, each with their asserted authority—to secure
mutual consent on proposed paths forward related to matters of common concern and all
aspects of governance. Collaborative consent is about changing how decisions at all

25

There is significant legal basis for a collaborative consent model in Canada. The Canadian federal
government has committed to implementing the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP) (2008), which requires free, prior and informed consent (see Articles 10, 19, 28, and
29 of UNDRIP). Furthermore, Section 35 of the Constitution Act, 1982, recognizes and affirms existing
Aboriginal and treaty rights. The Courts have held that Section 35 is grounded in the Honor of the Crown
– or the requirement for the Crown to act honorably in dealings with Indigenous peoples - and creates the
duty of the Crown to consult and accommodate potential or established Aboriginal or treaty rights where
a proposed activity could adversely impact those rights (Delgamuukw v. British Columbia. 3 S.C.R. 1010,
1997, Haida Nation v. British Columbia (Minister of Forests) 3 S.C.R. 511, 2004 SCC 73, 2004,
Tsilhqot’in Nation v. British Columbia 2014 (SCC 44), 2014).
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levels are made: from individual projects up to law and policy. These are long-term
processes requiring both Indigenous and non-Indigenous governments to build their own
structures to engage and ultimately to build new institutions and shared processes for
decision-making. (p. 1)
Such an approach may not have been tenable in Yukon at the time of the creation of the Water
Strategy and Action plan. This is in part because Yukon Government faced many organizational
challenges after the federal government devolved authority for water governance to Yukon
Government’ and the organization of Yukon Government’s approach was a major driver behind
the creation of the strategy (Expert 14).

Yukon government’s approach came closer to a collaborative consent model in recent (20142016) negotiations of the transboundary British Columbia-Yukon Mackenzie River Basin
Bilateral Water Management Agreement (2016) (BWMA), where First Nation governments
(Teslin Tlingit Council and Daylu Dena Council) were engaged on a government-to-government
basis as this agreement was negotiated. While the format for the agreement did not allow these
First Nations to be parties to the official agreement, Yukon government had early discussion
with some First Nations about developing parallel agreements that would address their role in the
implementation of the BWMA. To reduce capacity challenges during consultation and technical
review of the BWMA, where requested, First Nations were provided funding to participate in
this process, including covering the costs of engaging their own technical experts (Expert 14).
Future decision-making processes would also benefit from creating a First Nation advisory
committee on water (not all Yukon First Nations are represented by existing institutions like
Yukon Council of First Nation or the Yukon River Inter-Tribal Watershed Council).
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Representatives from all First Nations in Yukon would also be fundamental to understanding
how water governance processes and institutions might be changed to better reflect First Nation
understandings of water and forms of governance.

A collaborative consent approach might be applied to modernizing the Yukon Waters Act and
Regulations (2003a) (created through “mirror legislation”) as well as the processes and
procedures of the YWB and the Water Board Secretariat, which have not been reviewed in light
of many major changes in environmental management and governance in Yukon. For example,
there are currently no regulations for environmental flows or groundwater. Modernizing the Act
and Regulations would also represent an opportunity to review the format of the YWB. Yukon
Government’s water strategy and action plan titled, “Water for Nature, Water for People” (2014)
objectives specify the need to examine the effectiveness of the Waters Act and Waters
Regulation and licenses issued under this legislation (Environment Yukon, Water Resources
Branch, 2014). The Mines Licensing Improvement Initiative (MLII), whose objective is to
reduce regulatory overlap and improve coordination and effectiveness of authorizations for
major mines in Yukon in relation to the regulated use of water or deposit of waste to water
(Government of Yukon, 2018), is currently undertaking a review process to bring legislation in
line with First Nation final agreements given that no law enacted by the Government of Yukon is
enforceable if it is inconsistent with a Final Agreement (Section 13(2) Yukon First Nations Land
Claims Settlement Act, 1994). At this point, it is not clear whether the MLII process will initiate
the process of modernizing the Waters Act and Regulations, but regardless this represents an
opportunity for First Nations to advocate for changes in the legislation and to the YWB. Such an
approach would go beyond typical approaches to consultation, to engage First Nations as parties
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to the process of revising the legislation. The collaborative consent model was applied in the
three-year process of developing the Species at Risk Act (2009) in Northwest Territories, Canada
where the territorial and Indigenous governments co-drafted legislation. In this example,
legislation was drafted by a working group made-up of high-ranking officials from the
Government of Northwest Territories, all Indigenous governments along with the legal counsels
of all involved parties. This legislation was subject to the regular committee and public review
process; however, very few changes were made to the final draft. The GNWT intends to apply
this process to co-develop several more laws with Indigenous peoples (Ishkonigan Inc. et al.,
2015; Phare et al., 2017). Engaging a collaborative consent type process in the modernization of
the Yukon Waters Act could circumvent the conflict between Indigenous and settler
governments seen in other contexts. For example, recent research documents the conflict
resulting from inadequate First Nation consultation in the modernization of the water law in
British Columbia (Joe et al., 2017; Jollymore et al., 2017b; Simms et al., 2016).

3.5

Conclusion

Yukon First Nations have experienced significant gains in governance capacity as the result of
land claims and self-government, which outline specific language and legal authorities.
However, water governance in the territory remains highly contested and there are many ways to
improve co-governance. As I have shown in this paper, current co-governance arrangements fall
short of Yukon First Nation expectations in many ways. There are continued asymmetries of
power and jurisdiction and a failure of procedural justice as governance arrangements fail to
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reflect Indigenous understandings of water and governance: all informed by enduring legacies of
colonialism.

Neither settler governments nor Yukon First Nations need to accept the deficiencies of the
current governance arrangements. There are many opportunities for improvement. Some of the
needed changes can be brought about through implementation of agreements to improve overall
decision-making about water and better assert First Nation water rights within those processes.
Although unsigned First Nations are cast as sitting in a regulatory grey area in Yukon, these First
Nations have perhaps the most leverage to make change within this system through current
negotiation of Reconciliation Agreements and other processes. While in many ways they are
treated as though they have fewer rights than signed First Nations, through the implied water
rights in the Tsilhqot’in Nation decision WRFN, RRD and LFN arguably have much more
expansive water rights since they have not ceded Aboriginal title nor water rights throughout
their vast territories. Echoing Low and Shaw’s (2011) findings from their research with First
Nations in environmental governance in the Great Bear Rainforest in British Columbia, Yukon
First Nations without land claims may have the greatest ability to shape things for the better
because they have not ceded title to land or their inherent rights to water. In Yukon, this could
mean negotiating changes to water governance arrangements in a way that improve the cogovernance of water.

Taken together, this study advances the literature on co-governance and Indigenous water
governance in several key ways. First, I expand definitions of co-governance systems beyond the
decision-making processes of one institution, as many studies of co-governance and co114

management have done (e.g.,Goetze, 2005; Nadasdy, 2003a). By this I mean I look at cogovernance as a complex multi-level system involving many actors, institutions issues and
claims. A collaborative consent model adds to this by appreciating co-governance as a
cumulative and interactive engagement in multiple decision-making processes, and the building
of trust through the constant renewal of consent between Indigenous peoples and settler states.
Second, while the acknowledgement of Indigenous peoples substantive water rights and
authorities is a major barrier to implementing co-governance, the empirics of this case study also
substantiate the argument that Settler governments must acknowledge and support the
continuation of Indigenous epistemologies, ontologies, laws and governance systems and give
them equal weight to non-Indigenous ones (Goetze, 2005; Kotaska, 2013a; Simms et al., 2016;
Tipa and Welch, 2006). I make two key points about the implications of the failure to do so: a) I
argue that requiring First Nations to take on “state-like” forms of governance can result in the
extension of state power through “water governmentalities” that impinge on Indigenous
sovereignty and (re)pattern governance arrangements in ways that conflict, compete and align to
reinforce dominant claims to water (Boelens et al., 2016; Zwarteveen and Boelens, 2014); b) I
examine how these arrangements can be seen as a violation of Indigenous peoples’ procedural
rights. Said another way, by requiring Indigenous peoples to constantly engage in a governance
system shaped by settler understanding of water, opportunities for the assertion of Indigenous
sovereignty and anything we might call “meaningful engagement” is significantly compromised.
Co-governance in Yukon is challenged by limits to Indigenous and settler government capacities
and resources to implement the aforementioned arrangements and agreements. While too often
the literature points to the capacity limitations of First Nations, who are indeed underfunded and
under-resourced and so cannot respond to the many governance challenges they face, both
115

Indigenous and settler governments need to engage in capacity building for co-governance
arrangements to function (Kotaska, 2013a; Simms et al., 2016; Tipa and Welch, 2006). While
First Nations would benefit from additional funding and resources dedicated to engagement in
water governance processes, Simms et al (2016) suggest that the emphasis should be placed on
reversing the colonial gaze. That is, capacity building is equally a mandate for colonial
governments who require substantial growth and development to build understanding of
Indigenous forms of water governance as well. These governments, to date, have by and large
demonstrated only a nascent understanding of the processes and strategies that diverse
Indigenous governments are developing. Finally, this case study provides an empirical basis for a
discussion about how to operationalize co-governance in complex, multi-scalar systems with
overlapping and often conflicting jurisdictions, values of water, legal systems and sources of
authority. To this end, I discuss how variable the present system is for enabling higher quality
consultation, better capacity to restrict or negotiate within territory development and better
interpretation of already strong language regarding water rights.
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Chapter 4: “Seeing Water Like a State?” A Critical Analysis of the Legal
Opportunities Enabled through Yukon First Nation Self-government
Agreements

Summary

Yukon First Nations and the waters within their traditional territories face a variety of sociopolitical and environmental pressures including the effects of historical and ongoing settler
colonialism, global environmental change and mining activity. These communities are in the
process of implementing Self-government and Modern land claim agreements, which contain
powerful acknowledgements of Indigenous rights and authorities, including the right to unaltered
“water quality, quantity and rate of flow” on Settlement lands (~10 percent of their traditional
territories). Self-governing Yukon First Nations have real, although limited, legal authorities on
Settlement Lands including the ability to enact laws that supersede territorial legislation.
Through research conducted in partnership with four Yukon First Nations (Carcross/Tagish,
Kluane, Tr’ondëk Hwëch’in and White River First Nations), I examine how these Indigenous
governments are engaging the authorities acknowledged in Modern land claim and Selfgovernment agreements to assert their rights and responsibilities to water as a more-than-human
relation. In particular, I analyze the potential for the creation of legislation pertaining to water on
Settlement Land. I engage with critical Indigenous scholarship to examine the challenges facing
these communities and to reveal emerging approaches to Indigenous water governance. More
specifically, I analyze the “state-like” bureaucracies that First Nations must develop to assert
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their sovereignty in this context. While these forms of governance are critiqued for bearing little
resemblance to traditional forms of governance, I demonstrate how First Nations exercise agency
as they strategically navigate these opportunities in order to protect water in a manner they deem
consistent with the values, principles and relationships of Indigenous water governance.

4.1

Introduction

Yukon First Nation land claim agreements contain powerful acknowledgements of Indigenous
water rights and authorities, including the right to unaltered “water quality, quantity and rate of
flow” on Settlement lands (~10 percent of their traditional territories). These rights are relevant
to various decision-making processes about water in Yukon including co-management of socioeconomic impact assessment and water licensing (See Chapter 3 on co-governance). However,
self-governing Yukon First Nations (SGYFNs) can also assert their water rights through legal
authorities on Settlement Lands including the ability to enact laws that supersede territorial
legislation. The powers enabled through self-government represent some key opportunities to
create legislation that asserts their sovereignty and responsibility to water, which as discussed in
Chapter 2 of this dissertation is itself understood as a living entity that must be respected (See
also Anderson et al., 2013; LaBoucane-Benson et al., 2012; McGregor, 2012, 2014; Wilson,
2014).

While no Yukon First Nation has developed water legislation to date, the research presented here
provides a critical analysis of how three self-governing Yukon First Nations (SGYFN)
(Carcross/Tagish, Kluane, and Tr’ondëk Hwëch’in) are strategically navigating the opportunities
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created by land claim and Self-government agreements to protect the waters within their
territories.26 First, I engage with First Nations expressed relationships to and values of water and
their desire to develop legislation to protect these relationships. Second, I examine existing
legislation developed by these SGYFNs to find that there are different approaches that First
Nations might take to developing water legislation including reflecting Indigenous legal
traditions to various extents. Third, I discuss some of the challenges to developing water
legislation related to building technical and administrative capacity for enforcement and to
respond to potential litigation. I expand on this discussion by drawing on lessons learned by
Tribes in the United States who have engaged “state-like” forms of governance to develop
enforceable water quality standards under the Clean Water Act. Finally, I discuss the
implications of this case for broader debates about the challenges involved in taking on “statelike” forms of governance and the ways First Nations are actively exercising their agency to
navigate these opportunities.

4.2

Theoretical Considerations: “Seeing Water Like a State”?

Indigenous peoples around the world have been governing the waters and lands within their
territories since time immemorial and continue to do so despite historical and ongoing
disenfranchisement and dispossession through settler colonialism (Borrows, 2002; Napoleon,

26

The ability of unsigned Yukon First Nations, who have not ceded their inherent water rights or
aboriginal title to water, to develop water legislation is not specifically considered in this paper. It is
possible for these First Nations to develop and assert water legislation. While the specificities of these
circumstances are beyond the scope of this paper, many insights from this analysis are also relevant to
unsigned First Nations.
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2013). Indigenous peoples have complex socio-cultural relationships to water and, in a North
American context it has been shown that Indigenous forms of water governance are closely
linked to understanding water as a living entity whose “spirit” must be respected (Anderson et
al., 2013; Craft, 2014; LaBoucane-Benson et al., 2012; McGregor, 2012, 2014; N. J. Wilson,
2014; Yates et al., 2017). This view of water extends far beyond mainstream views of water as
part of the “natural world” or “environment.” Instead, water is best understood as a relative to
whom humans are linked through a web of extended kin relationships (Anderson et al., 2013;
LaBoucane-Benson et al., 2012; McGregor, 2012, 2014; N. J. Wilson, 2014). As Anishinabe
legal scholar John Borrows (2002) states, Indigenous law “originates in the political, economic,
spiritual, and social values expressed through the teachings and behavior of knowledgeable and
respected individuals and elders. These principles are enunciated in the rich stories, ceremonies,
and traditions within First Nations” (p.13) In other words, understandings of water as a living
entity, as is articulated through oral traditions, are expressions of Indigenous water law and
provide a set of values and principles that can serve as the basis for contemporary decisionmaking about water. Reinvigorating Indigenous legal traditions can play a powerful role in
illuminating future directions for Indigenous nations and also serve to revitalize the connections
between Indigenous communities and their cultures (Christie, 2007). To that end, the legislative
authorities enabled by Self-government agreements are seen as an opportunity to decolonize
Indigenous-state relationships through the creation of Indigenous water laws that better reflect
Indigenous relationships to water and legal traditions that have been suppressed or marginalized
through historical and ongoing colonialism (Anderson, Clow, and Haworth-Brockman 2013;
Sam and Armstrong 2013; McGregor 2014). At the same time, these opportunities have not been
without critique.
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It has been noted that to benefit from the powers of land claim and Self-government agreements
northern Indigenous peoples have had to radically alter their way of life and engage forms of
governance that bear little resemblance to traditional forms of governance (Nadasdy, 2003b,
2017; Natcher and Davis, 2007).27 Nadasdy (2017) has critiqued these arrangements for
requiring Yukon First Nations to fundamentally transform their approaches to governance:
Canada’s modern treaty-making process necessarily projects onto northern indigenous
societies some very particular assumptions about the kinds of political entities they must
be in order to participate in such a process at all. To the extent they have participated,
northern indigenous peoples have had to accept – in practice if not in theory – a host of
Euro-Canadian assumptions about the nature of power and governance that are implicit in
the notion of a treaty between sovereign (or semi-sovereign) entities. (p. 6)

27

Social relations among pre-contact and early contact Indigenous peoples in Yukon were “ordered by
principles of kinship and reciprocity rather than territoriality. Although indigenous kinship networks
certainly existed in space, they were not defined by – nor did they define – specific territory” (Nadasdy,
2017, p. 99). Nadasdy builds on McClellan’s (1975) extensive ethnographic documentation of Southern
Tutchone, Tagish, and Inland Tlingit peoples, which shows “a very sparse population was spread over a
vast area, making a loosely linked social network with very few sharply defined linguistic and cultural
boundaries […]. Cohesive political units did not exist – just widely scattered clusters of living groups
whose composition and size changed throughout the year as people moved about in quest of food. Large
social gatherings were sporadic and brief. They were either for trading or potlatch purposes, and they
were structured along either sib or moiety lines” (p. 14). A moiety is a form of social organization where
society is divided into one of two unilineal decent groups. Athabascan peoples of the southern and central
Yukon have the Crow and Wolf moieties, which are determined along matrilineal and exogamous lines.
In other words, one must marry a member of the opposite moiety, which is inherited from ones’ mother.
For “Tlingitized” First Nations in Yukon, these moieties are further divided into clans (or sibs), which are
unilineal groups descended from a common (often mythic) ancestor (e.g., the Daklaweidi (Killerwhale)
clan is one of six C/TFN clans).
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In other words, to function in a state-centric settler colonial political system, engaging with other
“state-like” political entities (e.g.,Canadian federal, territorial and provincial governments), First
Nations have had to “assume the trappings of the state” (p. 7).28 In this view, the First Nations
governments that resulted from Modern land claim agreements are “state-like” in that they have
citizens and their governments exercise real, though limited, jurisdiction over distinct territories
and peoples.29 From such a perspective, engaging the powers of self-government might be
understood as promoting new governance arrangements that continue to constrain Indigenous
forms of governance in indirect and less forceful, but equally violent ways – as distinct from
anything we might call decolonizing Indigenous-state relationships (Smith, 2013; Walia, 2013).
Engaging state-like forms of governance may have several specific consequences for Indigenous
water governance. James C. Scott (1998) addressed the intersections of state power and
expertise, territory, and control and management of ‘natures.’ Among other concerns, Scott
stressed that states regularly pursue programs that advance the goal of ecological and cultural

28

Rather than a thing, “state” can be understood as an ideological project that legitimizes a complex
arrangement of government institutions and processes, which often have differing and contradictory
agendas and interests (Nadasdy, 2003b, 2017). States are defined by the exertion of a monopoly over the
legitimate use of force over a clearly defined territory and population. Where the legitimacy of these
claims is contested, they are able to at least maintain the fiction that this is the case (Nadasdy, 2017). State
governance is associated with Weberian bureaucracies, which the governance arrangements resulting
from land claim agreements in the Canadian North have been shown to closely resemble (Nadasdy,
2003b, 2017; Stevenson, 2006; White, 2009b). Max Weber (1864 – 1920) – a German sociologist whose
work established models through which theorists today still understand bureaucracies – among other
features, these bureaucracies are considered to be politically hierarchical; operate following to complex,
written, formal, impersonal rules and procedures; sharply divide public from private spheres; have an
extensive compartmentalization of functions and division of labour where decision-making is done
through “rational” evaluation of “factual” empirical evidence (Weber, 1946, 1946).
29
Following Nadasdy (2017), I use the term “state-like” to refer to First Nation governments. These
governments remain entrenched in the Canadian state and do not have unfettered powers associated with
states (for example, with reference to international relations) so the First Nations cannot be considered
independent sovereign states.
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simplification and legibility. This simplification is achieved through the creation of ‘management
units’ that considers “resources” outside of the broader ecological, socio-cultural and political
realities they are a part of (Stevenson, 2006). State programs extend state power over Indigenous
peoples and often entails considerable physical, epistemic and ontological violence as they seek
to dispossess Indigenous peoples of their lands, political structures and cultures.
In the book What is water?: the history of a modern abstraction, Linton (2010) describes the
history of Modern Water (understandings of water as a resource that can be known, owned and
exploited (Groenfeldt, 2013; Linton, 2010; Strang, 2004)) as a history of abstraction, meaning
that water has become increasingly separated from its social and political contexts (Linton and
Budds, 2013). The development of the hydrologic sciences played an important role in the
production of Modern Water. Overall, the conceptualization of water as a material substance,
H2O, which circulates through the physical processes of the hydrologic cycle (e.g., precipitation,
evapotranspiration etc.) ignores socio-cultural relations to water and the ways that these are
shaped through interactions among water users, including relations infused with power
differences and the cultural politics that follow (Boelens, 2013).

The abstraction of water is closely connected to state-formation as hydrologic science made
water increasingly “legible” and amenable to control by state agencies (Linton, 2010). In the
United States, for example, Robert E. Horton’s (1931) visualization of the “hydrologic cycle”
was easily adapted to the needs of the state by rendering the nation’s water visible to central
governing agencies and “by institutionalizing the quantification of stocks and flows of water on a
national scale, the state took a major step in making water available for, and amenable to,
management by state agencies” (Linton, 2010, p. 149). In the 20th century, in colonial states such
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as the United States, Canada and Australia, the “legibility” of water and the hydraulic
construction this enabled (e.g., the development of hydro-power) has been closely related to the
development of national identity and state expansion (Dunlap, 1999; Harris and Alatout, 2010;
Swyngedouw, 2015; Worster, 1986). At the same time, these processes frequently contributed to
the colonial dispossession of Indigenous peoples (e.g.,Feit, 1979; Lawson, 1994; Martin and
Hoffman, 2008).

Political ecologists have engaged the concept of “hydrosocial territories” – understood as hybrid
socio-political and natural spaces that are created and recreated through interactions between
diverse actors with divergent interests, material flows, hydrologic technologies within socioeconomic and political practices, structures and institutions – to conceptualize the hydrologic
dimensions of territorial politics and governance for Indigenous peoples (Boelens et al., 2016;
Duarte-Abadía et al., 2015; Hommes et al., 2016; Perramond, 2016; Seemann, 2016). Boelens et
al. (2016) argue that these processes “are intrinsically linked to different and often divergent
water governance systems and their contestation” (1). Scholars have shown that dominant
conceptualizations of hydrosocial territory envision relations between society and nature that
correspond to particular truths and knowledge claims about water (Boelens, 2014; Boelens et al.,
2016; Duarte-Abadía et al., 2015; Perramond, 2016; Romano, 2016; Zwarteveen and Boelens,
2014). These “powerful hydrosocial territories envision to position and align humans, nature and
thought within a network that aims to transform the diverse socionatural water worlds into a
dominant governance system” (Boelens et al., 2016, p. 6). As defined by Foucault (1991), such
territory-building projects aim to “conduct the conduct” of specific populations thereby
producing new “water governmentalities” that (re)pattern hydrosocial territories in ways that
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align to reinforce dominant claims to water (“Modern Water”) (Boelens et al., 2016; Zwarteveen
and Boelens, 2014). From this perspective, these governmentalities are considered to impinge on
the sovereignty of Indigenous peoples and create political arrangements that make these spaces
“legible” and therefore exploitable and controllable (Bebbington and Bury, 2013; Francisco and
Boelens, 2015). This paper addresses and adds to this literature by asking what it means for
decolonization for Indigenous peoples to engage “state-like” forms of governance from the point
of view of Modern land claims and self-government in Yukon Territory? Specifically, what are
the consequences of taking on more bureaucratic forms of governance for how Yukon First
Nations “see water”? Is it possible for First Nations to develop legislation informed by their
understandings of water as a living entity?

4.3

Research Setting: Yukon First Nation Self-Government

Eleven of 14 Yukon First Nations have land claim and Self-government agreements. This means
that Yukon First Nations have concluded a large proportion of the total of 22 Self-government
agreements across Canada. In the case of Yukon First Nations, Aboriginal Self-government
agreements where negotiated alongside land claim agreements (Government of Canada;
Indigenous and Northern Affairs Canada, 2008).30 Through a twenty-year process of treaty
negotiation, First Nations agreed to retain Aboriginal rights and title to Settlement lands, which

30

These figures include the Yale Final Agreement, the Tla’amin Final Agreement (2016) and the Délınę
Final Self-Government Agreement (2015), which have been signed, but are not yet in effect.
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represent less than 10 per cent (41,595km2)31 of the lands within their traditional territory in
exchange for partnership in the governance of all Yukon lands and resources including water
(Figure 4.1). The Umbrella Final Agreement (1993) – a framework agreement used to negotiate
11 Final land claim and Self-government agreements) include far more than the scant provisions
of the 19th century treaties for reserve lands, annual annuities, and farm implements. These
Modern, late 20th century treaties address subjects ranging from water, lands, forests, access,
fisheries, wildlife, taxation, dispute resolution, eligibility and enrollment to their Implementation.

Three Yukon First Nations, including White River First Nation, Liard First Nation, and Ross
River Dena Council ratified the UFA but ultimately opted out of land claim and Self-government
agreements. These First Nations retain Aboriginal title to their traditional territories and remain
Indian Bands under the federal Indian Act (1985) (Yukon Government, 2016). Since 2014,
Kaska Dena Council) have been negotiating reconciliation agreements with Yukon Government
aimed at taking a proactive approach to relationships between these governments in the absence
of comprehensive land claims agreements. These agreements will address shared priorities
including consultation and resource management processes; economic and capacity
development; and revenue sharing. Negotiation is ongoing. These agreements have the potential
to clarify unsigned First Nations’ roles in decision-making about water and to increase their
capacity to participate in decision-making by creating access to some of the opportunities that

31

There are three types of Settlement Lands: Category A, B and Fee simple. Category A Settlement Land
is Settlement Land where a Yukon First Nation has ownership of the surface and subsurface, including
minerals (Government of Canada et al., 1993).
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signatory First Nations have had, without the high cost of surrendering Aboriginal title to their
territories (Alcantara, 2008).

Figure 4.1 Map of Yukon First Nation overlapping Traditional Territories, Settlement Lands and
administrative headquarters for four Yukon First Nation research partners.

127

Yukon First Nation Self-government agreements were the first of their kind in Canada. Land
claim and Self-government agreements are tripartite agreements between a First Nation, the
Government of Canada and Yukon Government, and are unique for their time because the
Yukon Government was a full partner in their negotiation. The willingness of the territorial
government to negotiate jurisdictional matters is considered to have significantly shaped these
Self-government agreements (Penikett, 2012). All self-governing First Nations operate within the
framework of the Canadian Constitution, but unlike land claims agreements, which are
constitutionally protected under Section 35, Yukon First Nation Self-government agreements are
only protected under a federal statute or the Yukon First Nations Self-Government Act (1994a).
The Yukon land claims treaty had entrenched a constitutional commitment to negotiate selfgovernment, which gave First Nations considerable leverage (Penikett, 2012).32 Self-government
agreements acknowledge that First Nations are governments rather than bands under the Indian
Act (1985). They recognize extensive “province-like” powers of Indigenous governments and
give Yukon First Nation governments greater control and law-making authority over a range of
jurisdictions including governance, social and economic development, education, health, lands,
water and more (Government of Canada; Indigenous and Northern Affairs Canada, 2008). The
agreements devolve a range of responsibilities for environmental management on Settlement
Lands, previously held by federal agencies. Yukon First Nations thus have the authority to
establish laws for use and occupation, develop and administer land management programs, and
to levy fees for the use of land on Settlement Lands. Yukon First Nations have established

32

For a more detailed account of First Nation self-government in Canada, see Coates and Morrison
(2008) and Morse (2008).
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“Natural Resources” or “Lands and Resources” departments to administer these responsibilities,
including but not limited to responsibility for administering land management programs,
advising First Nation leadership and overseeing activity occurring on Settlement Lands
(e.g.,hunting, fishing, resource development or research).

The lawmaking authority among self-governing First Nations extends to four general areas
including internal management and the administration of certain rights and benefits
acknowledged in land claim agreements (e.g.,Chapter 14 water rights); the provision of programs
and services to its citizens; laws of a “local or private nature” on Settlement Land and in relation
to taxation of interests on Settlement Land or of its citizens (INAC, 2008, p. 11). Yukon First
Nations can replace Yukon territorial laws (“laws of general application”) by enacting laws that
apply to Settlement Land or its citizens. Federal laws continue to apply on Settlement Land. In
the event of a conflict between a territorial and self-governing Yukon First Nation laws, First
Nation law prevails. However, First Nation laws do not supersede federal legislation and if there
is a conflict federal law prevails (INAC, 2008). To avoid conflict, Self-government agreements
require First Nations and Yukon Government to consult each other before enacting a law that
might impact either a Yukon or First Nation law (INAC, 2008).

Even with the expanded roles for Yukon First Nations acknowledged by Modern land claims
(see Chapter 3 on water co-governance for a detailed analysis), colonial water laws nonetheless
remain central to water governance in Yukon. My analysis of water law in Yukon shows no
substantial changes to water laws have been made since land claim and Self-government
agreements were enacted. Even through the process of Devolution (2003) – where the Federal
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government transferred authority for lands and resources to Yukon Government – the new
territorial Yukon Waters Act and Regulations (2003a) only “mirrored” previous legislative
language meaning there were no substantial changes made to the Act. “Crown” jurisdiction over
water was simply downloaded from the Canadian Federal Government to the territorial
government. This continued assumption of “Crown” ownership or jurisdiction over all ground
and surface water is typical of colonial water governance in Canada, where provincial
governments and Yukon post-devolution maintain control over decisions related to water use and
access (Boyd, 2003).33 Self-governing Yukon First Nations, however, have the unique
opportunity to create Indigenous water legislation that supersedes colonial water legislation and
the assumption of “Crown” jurisdiction.

4.4

Research Methods and Approach

This study of emerging forms of Indigenous water authority draws on community-based research
conducted between 2012 and 2017 with four Yukon First Nations (Carcross/Tagish, Kluane,
Tr’ondëk Hwëch’in and White River). Three key methods were engaged including interviews,
participant observation and document analysis. Interviews were conducted with thirty-three
Yukon First Nation government employees and nine other waters experts from Yukon

33

The Canadian Constitution divides responsibility for water between the federal government and
provincial/territorial governments. Provincial governments, and territorial governments, like Yukon, that
have undergone devolution, have responsibility for most aspects of fresh water management. Provincial
and in the case of Yukon territorial, legislative powers include, but are not restricted to: water supply,
pollution control, hydroelectric development, flow regulation, and authorization of water use. The federal
government has jurisdiction over fisheries, navigation, federal lands and Indian reserves (including
drinking water supply on reserves), and international relations, for the most part related to management of
boundary waters shared with the U.S (Bakker, 2007; Boyd, 2003).
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Government, YWB, and YESAB (Table 4.1). Working closely with First Nation governments
and their staff, thirty-three Elders were recruited to participate in interviews. Elders were given
honoraria of ($100 to $200) to acknowledge their expertise and to thank them for their time and
knowledge. Although using the names of Elders and other experts can be understood as a form of
citation, the names of Elders are not used in this work following Yukon First Nation’s
Traditional Knowledge Policy confidentiality requirements (Carcross/Tagish First Nation, 2009;
Kluane First Nation, 2012a; Tr’ondëk Hwëch’in First Nation, 2012). Several interview
participants, across these expert types, were interviewed more than once to gain insight into how
governing water had changed over time. Interviews were transcribed and thematically coded
using Nvivo.

An enduring interest in creating Indigenous water legislation exists among Yukon First Nations.
I have observed expressions of that interest among First Nation and Alaska Native Tribal
governments since 2011, primarily at the Yukon River Inter-Tribal Watershed Council
(YRITWC) Summit in Ruby, Alaska. The YRITWC has, in particular, engaged legal expertise
over several years to examine the potential for Indigenous governments to create a legally
enforceable approach to protecting the waters within their traditional territories and the broader
YRB. This interest has also been a dominant theme at YRITWC Summits that I have attended
(Ruby, Alaska 2011, Mayo, Yukon 2013, Minto, Alaska 2015, Carcross, Yukon 2017). My
Yukon First Nation partners have also been engaged in ongoing internal dialogues about
developing water legislation to assert the powers of self-government. The creation of water
legislation has thus persisted as a primary focus among Yukon First Nations throughout my
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doctoral fieldwork (2012 to 2017). Thus, this research seeks to advance understandings of the
approaches Yukon First Nations might take to achieve this goal.

Table 4.1 Overview of interviews conducted with Elders, representatives from four Yukon First Nation
Governments (Carcross/Tagish First Nation, Kluane First Nation, Tr’ondëk Hwëch’in First Nation and
White River First Nation) and other water experts.

First Nation

C/TFN
Final (2005a) &
Self-government
(2005b)
agreements

KFN
Final (2003a) &
Self-government
(2003b)
agreements

Languages
Spoken*

Tlingit and Tagish

Southern
Tutchone

Citizens**

633

154

770

247

7

6

9

5

8

7

Agreements

Elders
Total Elders
First Nation
Government
Total First
Nations
Other Expert
TOTAL

THFN
Final (1998a) &
Self-government
(1998b)
agreements
Hän Hwëch’in
“People of the
River”

WRFN
No treaty.
Reconciliation
agreement in
progress
Northern
Tutchone and
Upper Tanana

27
5

13
33
9
69

* All partner Yukon First Nations, except C/TFN, belong to the Athabascan-language group. Tagish
Athabascan peoples were the original inhabitants of the area. This region later became home to Inland
Tlingit peoples who traveled to the area from Southeast Alaska for reasons of trade about 200 to 300
years before contact.
** Statistics compiled by Council of Yukon First Nations Self-Government Secretariat based on 2011
National Health Service data. WRFN recognizes 247 members, while only 149 of these are registered
under the Indian Act. http://www12.statcan.gc.ca/nhs-enm/2011/dp-pd/aprof/index.cfm?Lang=E
https://sgsyukon.ca/infographics/demographics/
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Interviews with multiple actors, participant observation and analysis of policy and legal
documents have been used to elaborate and corroborate research findings including looking for
points of convergence, complementarity, and divergence (Nightingale, 2009). In 2017, research
results were also shared with and validated by participating First Nations during community
presentations and via discussion of plain language reports. Finally, all interview audio and
transcriptions have been returned to First Nation archives.

4.5

Legislating Indigenous Water Governance

Self-government agreements create opportunities to implement new approaches to water
governance. Although no Yukon First Nation has done this to date, the potential to create
legislation asserting their Chapter 14 rights is of utmost interest, particularly in reference to
protecting water quality, quantity and rate of flow for waters on or adjacent to Settlement Lands.
These laws could supersede the Yukon Waters Act and Regulations (2003a) as a law of general
application, however much federal laws relating to water would still apply. Several Yukon First
Nations are thus working towards implementing these Chapter 14 rights as a function of Selfgovernment agreements and in reference to potential water laws and regulations on Settlement
Land. Both THFN and C/TFN noted that they are working towards this goal but are still early in
the process. Although not a law, Champagne and Aishihik First Nations’ (CAFN) Water Strategy
provides perhaps the most advanced example. As of May 2013, that strategy’s draft vision
statement read, “CAFN Government and its citizens have a great and deep respect for water. It is
a gift that sustains all life throughout the land. As long as the rivers flow, CAFN government and
its citizens will promote the protection and conservation of water throughout the traditional
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territory” (2013, p. 1). While CAFN’s water strategy is still in draft format, it provides an
example of how other First Nations are working to protect their relationships to water through
settler-state recognized powers as self-governing First Nations.

Interviews, conducted as part of this project, showed that water is a priority for Yukon First
Nations given concerns about resource development in Yukon and the significance of Yukon
First Nation socio-cultural and material relationships to water. While linguistic and cultural
diversity exists across the three Yukon First Nations engaged in this research, a sense of complex
connectivity to water was expressed by these communities. Many Elders and First Nation
government employees articulated these relationships by stating that they themselves are “part of
the water, part of the land.” Furthermore, Yukon First Nations view water as a living entity that
has spirit and must be respected (See Chapter 2 of this dissertation for detailed analysis). These
relationships with water are characterized by respect, responsibility and reciprocity and through
which water is seen as part of an extended network of kinship. As C/TFN Elder Colleen James
notes,
Water is important to me because it’s the stuff of life. Without it, life can’t go on. And I
think it’s important to all of life on the planet. And I try to share that with the family, and
they know that it’s the stuff of life, very important, and to treat it like a relative, and to
treat it good, and to appreciate it (Colleen James, C/TFN, 2012).
The idea that we should treat water as a relative encapsulates many aspects of Yukon First
Nation understandings and relationships to water. This understanding of water differs
fundamentally from the Modern Water or water as a resource engaged through the hydrologic
sciences or contemporary resource management (Cf. Wilson, 2014; Yates et al., 2017).
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All three Yukon First Nations discussed the development of water legislation to protect First
Nation relationships to water. However, Elders and First Nations government officials from
C/TFN, in particular, expressed the desire to develop legislation consistent with their
relationships to water and their ontologies, epistemologies and the First Nation’s legal traditions.
Such an approach would directly contrast with present settler water laws. For example, a key
critique of the Yukon Waters Act (2003a) has been its assertion of Crown jurisdiction or
“ownership” of water. While this raises clear issues of power and jurisdiction typical of colonial
water governance, it also highlights the pervasiveness of settler water ontologies of water as a
resource that can be owned and managed (Explored in more detail in Chapter 2). Therefore, the
development of Indigenous water legislation, and the assumption of jurisdiction over water
through that legislation represents an opportunity to better reflect First Nation relationships to
water and forms of governance.

Several Elders expressed some critiques of the goal of developing water legislation. One Elder
(Colleen James C/TFN, 2015, 2017) questioned whether the creation of legislation would be
consistent with a First Nation ethic of non-interference, which is itself based on the principle of
respect for individual autonomy. This principle captures the idea that it is not typical to tell
someone what to do or what not to do, but rather to educate or provide information to people so
that they can make their own decisions. Developing legislation would, by definition, direct
people as to what they can or cannot do in relation to water. Colleen James instead proposed that
a water declaration could be developed (Heen (water in Tlingit) Declaration) that announces or
educates people about Tagish and Tlingit relationships to water, without specifically telling
135

people what to do. Furthermore, another Elder from C/TFN noted that while it might be
important to develop legislation consistent with these relationships to water, the idea of “law” as
it originates within a western legal framework was never used by their Elders to describe their
relationships to water. They stated, “myself, I don’t know. I know my dad never talked about any
water laws or water rights, you know. […] Basically, I hear a lot about water rights and water
laws, but I know my dad never talked anything about water laws. Just that we all are part of the
water system we share” (Elder 3 (C/TFN), 2015).

4.5.1 Existing Self-Governing Yukon First Nation Legislation

As already noted, no Yukon First Nation has established water legislation to date, yet existing
legislation enabled by self-governing agreements illustrates some of the possible approaches that
might be taken. Table 4.2 provides an overview of these and was developed by those who
participated in this research. The table includes the dates this legislation was enacted, the subject
of the legislation, the scale of application, the extent to which existing legislation draws on
traditional values and law, and incidentally whether and how water is mentioned. These pieces of
legislation cover a variety of areas including family law and child welfare, culture and heritage
and land management.

The point here is to demonstrate both the extent to which existing Acts draw on traditional values
and laws given the expressed interest in developing legislation that explicitly engages the First
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Nations’ relationships to water. The C/TFN Family Act (2006)34 and the THFN Heritage Act
(2016), by way of corollary, explicitly references traditional values and laws. For the former,
traditional stories are interpreted to define virtues and values (legal principles) to develop a child
welfare system consistent with Tlingit/Tagish traditional laws. Although the THFN Heritage Act
(2016) does not contain traditional stories, the legislation develops an approach to Heritage and
Culture rooted in the First Nations’ way of life, traditional Laws and core values. In their own
way, traditional laws, virtues, and values are used to understand the intent and foundation of
these pieces of contemporary legislation and processes, which then enshrine responsibilities
within and between the human and nonhuman worlds. Interestingly, the three pieces of Yukon
First Nation legislation developed to ensure the sustainable management of Settlement Lands and
resources contain the fewest references to traditional law. The C/TFN Land Interests Act (2016)
contain no traditional stories or laws as does the aforementioned Family Act (2006), but states
“the oral history and traditional practices of C/TFN provide the source of the virtues and values
that are the foundation for all C/TFN law, and provide guidance for interpreting and grounding
C/TFN law in C/TFN virtues and values” (p. 5). The KFN Lands and Resources Act (2012b) and
the THFN Land and Resources Act (2004) most closely resemble colonial pieces of legislation.
While developed with the purpose of asserting First Nation approaches to management and
governance of Settlement Lands, they do not explicitly mention traditional law; they do however
protect ‘traditional activities’ or activities undertaken by a citizen on a non-commercial basis to

Carcross/Tagish First Nation has put considerable effort into articulating the beliefs, values, and laws
based on their Tlingit/Tagish tradition. The “Book of Statutes” document developed by C/TFN presents
traditional stories and discusses the beliefs and practices that underlie these stories; the responsibilities
that follow from these beliefs and practices are also considered. The Family Act (2006) comprises “book
two” of C/TFN “Book of Statutes.”
34
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obtain food or providing for subsistence, or for ceremonial, spiritual or cultural purposes.
Furthermore, both the KFN and THFN Acts also consistently use terms like “resources” to refer
to land, water, and plants. For example, the THFN Land and Resources Act (2004) refers to
water as a “renewable natural resource.” The term “resource” (also used consistently throughout
land claim agreements) is reminiscent of settler water laws.
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Table 4.2 Comparison of existing legislation created by three SGYFNs

First Nation
Law

C/TFN
Family Act (2006)

Description

Reclaims responsibility
for its families by
establishing its own
child welfare
legislation.

Scale of
Application
Indigenous
values,
practices
and law

C/TFN Citizens

Water

Stories woven
throughout the
legislation reference
practices, relationships
with and
responsibilities to
water.

Traditional laws,
values and stories form
the basis of this law
and are woven
throughout the Act.

C/TFN
Land Interests Act
(2016)
Creates the rules and
administrative structure
for land disposition on
Settlement Lands
including citizens
access leases.
Settlement Lands

KFN
Lands and Resources
Act (2012b)
Articulates an approach
to managing Settlement
lands and resources
including the land use
planning.

THFN
Land and Resources
Act (2004)
Establishes an
approach to managing
Settlement lands and
resources including
for leases, dispositions,
and land use planning.
Settlement Lands

THFN
Heritage Act (2016)

“The oral history and
traditional practices of
C/TFN provide the
source of the virtues
and values that are the
foundation for all
C/TFN law, and
provide guidance for
interpreting and
grounding C/TFN
law…”
States that no
disposition, unless
explicitly stated,
conveys any exclusive
right, privilege,
property or interest in
water.

Promotion of
traditional activities is
specified as a priority,
but no references to the
law being also rooted
in traditional
knowledge or
practices.

Prioritizes and protects
“traditional activities”
or activities undertaken
by a citizen on a noncommercial basis to
obtain food or
providing for
subsistence, or for a
ceremonial, spiritual or
cultural purpose.

Summarizes the
meaning of the First
Nations’ way of life,
traditional laws and
core values pertaining
to Heritage.

Notes that an
authorization under this
Act may include
additional terms and
conditions to conduct
monitoring and
reporting to protect the
quality, quantity and
rate of flow of waters.

Water is defined as one
of these “renewable
natural resources”
along with land, flora,
fungi etc.

Water references
throughout the act as
an entity to which
THFN has a
relationship and
responsibility. It also
states that THFN
citizens “are part of the
land, part of the water.”

Settlement Lands

Provides direction for
the management of
heritage and culture.

Traditional Territory
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While these pieces of legislation refer to traditional laws and values to varying extents, analysis
of the First Nations’ Constitutions, which outline the First Nations process and authority for
developing legislation, all explicitly note that self-government and the legislation developed by
the First Nation are motivated by the desire to protect First Nation relationships to their
traditional territories including cultural, spiritual and material connections (Carcross/Tagish First
Nation, 1997; Kluane First Nation, 1995; Tr’ondëk Hw’ëch’in First Nation, 1998). Section 3.2.1
of the THFN Constitution (1998) states that the objective of the THFN government is to, among
others, “govern Tr’ondëk Hwëch’in citizens, lands, and resources in accordance with Tr’ondëk
Hwëch’in culture and traditions.” Similarly, the C/TFN Constitution (1997) is an expression of
their traditional system of government, enshrines principles of fair treatment of our citizens and
gives the Executive Council the power and responsibility to “develop laws based on the custom
and traditions of the Carcross/Tagish First Nation and in accordance with the Constitution and
the Carcross/Tagish First Nation Self-Government Agreement and the inherent rights of its
members.” However, while some of the legislation developed employs language that seems
inconsistent with First Nations relationships to water (e.g., “resources”), further examination of
First Nation constitutions clarifies the motivation of these laws; that is, the protection of First
Nations culture and traditions including relationships to water as a living entity.

Direct linkages between Indigenous legal traditions and contemporary forms of governance are
perhaps the most obvious for C/TFN. In addition to drawing extensively on oral tradition to
develop their Family Act (2006), C/TFN engages traditional governance structures by organizing
their First Nation government using Tagish and Tlingit clan-based traditions including their
organization and designation of authority. Their Executive Council consists of a Khà Shâde Héni
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(Chief) and appointed council members representing the six clans including Daklaweidi
(Killerwhale) and Yen Yedi (Wolf) (both of Wolf Moieties) and Deisheetaan (Beaver),
Ganaxtedi (Raven), Kookhittaan (Crow), Ishkahittan (Frog) (all of the Crow Moiety).
Furthermore, the council includes two Elder Advisors from the Gooch (Wolf) and Yeitl (Crow)
moieties.35 The importance of this clan-based government for C/TFN’s water governance was
highlighted during an interview conducted in 2012 with a C/TFN Elder who discussed the
importance of traditional governance structures, such as the clan system, for guiding respectful
relations with water. He noted: “The laws that we have for water are in the clan houses. Those
kinds of things are important because we need to respect water” (Elder 7 (C/TFN), 2012).
Furthermore, different clan houses hold different stories and/or interpretations of the same story
that are important for legal principles that might inform the development of a Water Act.

Water is different than land and presents its own challenges. If these self-governing First Nations
decide to create water legislation, it is essential that these laws are effective and enforceable
without creating too great of a burden for First Nations who already face capacity constraints.
This research revealed several such challenges SGYFNs might face. First, while Yukon First
Nations have made substantial progress asserting the powers of Self-government,
implementation has been slowed by the systemic underfunding of First Nation self-government
efforts. The shortcoming of the financial arrangements associated with Self-government
agreements has been widely debated. Financial Transfer Agreements (FTAs) were negotiated

35

Originally Chief was appointed, by clan leaders who were appointed by their Clans. After concerns
raised by C/TFN citizens, this system was changed to democratic vote for the chief.
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along with Self-government agreements for First Nations to provide public services to their
citizens. FTAs were intended to create new financial relationships between these First Nations
and the federal government (INAC, 2008, p. 7). However, Roburn and THFN (2012) critique
Self-government agreements for extending First Nation powers without a concomitant increase
in funding for governance (See also Nadasdy, 2017, pp. 31–37). Core funding for Self-governing
First Nations is scarce and a large percentage of government revenues are obtained through
project-specific revenues. This shortcoming of the financial arrangements associated with Yukon
Self-government agreements was acknowledged from the beginning: Barry Stuart, the chief
negotiator for Yukon between 1985 and 1990, once compared the Yukon Self-government
agreements to getting a new Cadillac with no gas in the tank (Penikett, 2004, 2012). Selfgoverning Yukon First Nations are in the process of renegotiating financial transfer agreements
to address this issue. While it is not the purpose of this paper to review the financial
arrangements of Yukon Self-government agreements in-depth, this systemic underfunding
imposes limitations on First Nation financial capacity to engage in planning and governance
processes including the development, implementation, and enforcement of water legislation.

First Nations noted the need to build capacity to develop, implement and enforce water
legislation as a key challenge. This will involve the need to develop new expertise related to
water quality, quantity and rate of flow. In general, land claims have resulted in the devolution of
a significant amount of administrative responsibilities to Yukon First Nations. Assuming these
responsibilities has proven challenging for First Nations who have needed to develop new
organizational skills and knowledge of government relations including knowledge of settler
government legislation, regulations, policies and the technical expertise to understand and
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engage in the contemporary governance landscape (Natcher and Davis, 2007). At the same time,
First Nations, who have small populations, often find it difficult to recruit staff with the
appropriate technical capacity from within their own communities (Tanner, 2001). In many
cases, non-First Nations individuals, who have relevant expertise including familiarity with the
bureaucratic and technical aspects of contemporary resource governance, are hired to fill these
positions. Despite their best intentions, non-First Nations employees end-up applying their own
ideologies, ontologies and epistemologies, grounded in a Western resource management
tradition, to these governance processes. This can involve engaging decision-making processes
that mirror state administrative bureaucracies and tools (e.g.,water quality monitoring, water
classification systems as well as governance structures that mirror state bureaucracies). David
Natcher and Susan Davis (2007) argue, this most often results in a
centralized system of management that, like the territorial and federal departments, flows
from the top down, with land managers remaining largely isolated from First Nation
members. With non-First Nation managers being ideologically inaccessible to most First
Nation members, the management of settlement lands is seen by many First Nation
members as a mere extension of [state] government administration (Nadasdy 2003). (p.
273)
Indeed, water requires a very different set of expertise than land management, covered by
existing First Nation legislation. It flows and crosses political boundaries. Understanding water
chemistry and hydrology requires skill sets and capacities that even the territorial government
has had to make an effort to build (Environment Yukon, Water Resources Branch, 2014). For
example, there is a surprising lack of baseline data on water quality, quantity and rate of flow for
surface water and even less for groundwater.
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Community-based water monitoring is one important way that Yukon First Nations have been
building their capacity for enforcement such as the Indigenous Observation Network and
monitoring programs with Yukon Government (Water Resources Branch and Energy Mines and
Resources). THFN is in the process of having some of their Lands and Resources Staff trained as
EMR Inspectors to ensure better compliance with water licenses and environmental assessment
approvals on Settlement Lands. In a study of the Indigenous Observation Network (A version of
which comprises Chapter 5 of this dissertation), Wilson and others (2018) show that the CBM
program engages scientific knowledge of water quality monitoring, while the Tribes and First
Nations who participate in the program see it as a form of Indigenous water governance (as an
act of stewardship requiring respect and responsibility to water as a living entity, but also as a
way to gain data that might be used in decision-making processes). Regardless, First Nations will
likely need to engage consultants or other outside technical assistance to demonstrate that any
water regulations are based on rigorous data and methodologically sound.

First Nations already face significant challenges to capacity, and the development of enforceable
water laws only amplifies this fact, as significant additional time and resources are required to
succeed. One First Nation employee (Expert 2, C/TFN, 2015) went so far as to question whether
Yukon First Nations should take on jurisdiction for water because of the challenges they will
likely face in enforcing these laws, should their implementation be successful. There also exists
the potential that any such new laws might open them to litigation by settler governments and
resource development proponents. For example, a mining proponent might assert that water
quality objectives outlined by a First Nation are too strict or based on faulty methods. The same
water expert cited above (Expert 2) also suggested that a better way to ensure the protection of
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water in Yukon would be for Yukon First Nations to assert their Chapter 14 rights to engage in
other planning and management process.

4.5.2 “Treatment as State”

While Yukon First Nations are still early in the process of developing their water legislation,
much can be learned from the examples of Indigenous peoples who have developed legal
approaches to water. For instance, a parallel can be drawn between the opportunities available to
SGYFNs related to water and the “Treatment as State” (TAS) of Tribes under the U.S. Clean
Water Act (CWA) (1972). TAS acknowledges Indigenous peoples’ legal authorities to develop
water codes or legislation. Thus, the experience of Tribes who have attained TAS status is
instructive for Yukon First Nations looking to develop water legislation.

The U.S. Federal Pollution Control Act, more commonly known as the Clean Water Act (CWA)
was created to “restore and maintain the chemical, physical, and biological integrity of the
nation’s waters.” (Clean Water Act (Federal Pollution Control Act), 1972). The CWA was to be
implemented through relationships between the U.S. Federal government and states but remained
silent on the role of Tribes. The involvement of Tribes was not clarified until 1987 when
Congress passed the “Treatment as States” (TAS) provision of the CWA. In general, the Code of
Federal Regulations governing the Protection of the Environment now stipulates that tribal WQS
would have the same treatment under section 510 of the CWA as states WQS. Tribes, like states
can develop WQS more conservative than the CWA requires (40 CFR 131.3(j) (2002) and 40
CFP 131.4 (a)) (2002)).
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The TAS approach explicitly acknowledges the status of Tribes as sovereign nations and
implicitly recognizes the importance of the natural environment for the survival of tribal cultures,
which are inextricably connected to the environment. It can be understood as a powerful tool for
Tribes to extend authority over tribal waters (e.g.,the ability to develop more stringent WQS
including those based on cultural and spiritual designated uses). This was demonstrated in the
legal case City of Albuquerque v. Browner (1993) over the Pueblo of Isleta’s tribal WQS. The
Pueblo’s boundaries are located only five miles downstream from the City of Albuquerque’s
sewage plant outlet. While the Pueblo get their drinking water from groundwater, the Rio Grande
is central for religious reasons and the river water is consumed directly during ceremony. The
Pueblo of Isleta quickly applied for TAS under the CWA and received this approval in October
of 1992. They adopted water quality standards for the stretch of the Rio Grande which runs
through their lands. The Pueblo designated the waters for “primary contact ceremonial use,”
“primary contact recreational use,” “warm water fishery use,” “secondary contact recreational
use,” “agricultural water supply use,” and “industrial water supply use,” and promulgated
numeric and narrative limitations to support these uses.” They submitted these WQS to the EPA
and the EPA approved them despite some concerns (Fort, 1995). In this dispute, the EPA
attempted to set aside as many jurisdictional questions as possible by relying on the scientific
evidence put forth by the Tribe associated with the creation of the WQS as they might impact the
City of Albuquerque.

In relation to the Pueblo of Isleta WQS, Dussias (1998) emphasized the importance of the EPA’s
approach to approval based on the tribe’s Indigenous Knowledge and interests in developing the
WQS represents a radical departure from previous federal efforts to eliminate or ignore tribal
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relationships to the environment and spirituality. In contrast, Ranco (2009) argues that the case
could also be understood as a failure of tribal self-determination because of the extent of the
EPAs authority over the process. For example, the Tribe obtained permission to adopt water
quality standards (WQS) under a US federal law and system that they did not devise and could
not change, the Tribes’ WQS were subject to review by the EPA – a U.S. agency and only the
agency who reviewed them had the authority to enforce the WQS. In summary, “to gain any
authority over its water quality standards, the tribe was required to go through a tedious
procedure to gain the approval and recognition of the federal government” (Ranco, 2009, p. 48).
In other words, however much the EPA has the power to support Tribal Sovereignty, the same
powers can be used to the opposite effect.

While TAS had been said to show a strong commitment to tribal sovereignty, critiques of process
and forms of governance Tribes must engage in have also been made (Saunders, 2009). To be
treated like a state, with the authority to set their own WQS, Tribes must meet an onerous set of
requirements. For instance, Tribes must prove that they have a functioning tribal government
with the authority and capacity to regulate. The U.S. EPA evaluates the Tribes readiness for TAS
against a set of “requirements for Indian Tribes to Administer a Water Quality Standard
Program” (Section 40 Code of Federal Regulations 131.8), which stipulate that Tribes must be
federally recognized and exercise authority over a Federal Indian Reservation, have a “governing
body carrying out substantial governmental duties and powers,” and, among other requirements,
be “reasonably” capable on the “Administrator’s judgement, of carrying out the functions”
(Section 40 Code of Federal Regulations 131.8). Among other requirements, Tribes must also
provide a map of the geographic area over which they assert authority and a narrative statement
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describing their current approach to environmental governance including previous management
experience, existing tribal laws and policies, and a description of the technical ability of tribal
staff.

Only 54 of 562 federal recognized Tribes have been approved for TAS to administer water
quality standards; 44 of these have approved WQS (US EPA, 2014). Many Tribes are
automatically excluded by the requirements from taking on TAS (e.g.,the failure to demonstrate
adequate governance capacity or the inability to exercise authority over waters). Two hundred,
twenty-nine (229) Alaska Native Tribes also do not exercise authority over lands or the waters
within them; this stems from the unique land ownership arrangements developed through the
Alaska Native Land Claims Settlement Act. At the same time, Tribes may also be deterred
because there can be more risks than rewards related to the assertion of tribal sovereignty. As
noted by Saunders (2009, p. 452) “as often happens when Tribes dare to regulate, disputes over
jurisdiction with non-Indians, particularly with state governments, inevitably occur.” According
to Fort (1995), TAS provision increases the number of “states” up to ten-fold and therefore
dramatically expands the potential for jurisdictional conflict. Tribes may be deterred by this
‘risks outweigh the benefits’ view of TAS. For example, Tribes may be deterred by the potential
for enacting their own WQS because of the potential they might face expensive and timeconsuming litigation (Porter, 2006; Saunders, 2009). In addition to threats from litigation, Porter
(2006) suggests that Tribes may be reluctant to participate in TAS due to the perception that TAS
threatens their sovereignty; lack of funding and infrastructure to develop and implement waterquality programs, and differences in cultural concepts about water. It has also been shown that
the tribal WQ programs that most closely resemble state or federal programs are more likely to
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survive litigation than tribal programs that reflect their cultural values and governance systems
(Ranco, 2009, p. 46). This is likely because water legislation resembling settler water laws is
more likely to be understood, considered transparent and defensible in a court of law.

While SGYFNs have more latitude than Tribes under TAS to determine the form and focus of
potential water legislation, the critiques of TAS affirm some of the concerns shared by Yukon
First Nations about this potential and affiliated legal challenges. Furthermore, while TAS has
been forward-looking in terms of allowing Tribes to develop water codes that reflect their
relationships to water and traditions, there is pressure from the broader political and legal context
for legislation to reflect settler legislation. Yukon First Nations are likely to face similar
political-economic pressures. Settler governments do not have the authority to approve or reject
SGYFN laws, but Self-government agreements require that settler governments are consulted
about the development of new legislation. In so doing, the pressure to produce something they
would recognize as “legislation” is reasonable to anticipate.

4.6

Discussion and Conclusion

In the discussion that follows I highlight three primary arguments: First, I contend that while
there are downsides to taking on “state-like” forms of governance, SGYFNs are actively working
to engage opportunities enabled through Self-government and land claims to protect the waters
within their territories in a manner consistent with their legal orders and ontologies. Second,
building on recent examples of state water legislation that acknowledge water as a more-thanhuman person, I argue that the view of water as a resource, often called Modern Water (Linton,
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2010), is not inherent to states. Third, I argue the experiences of U.S. Tribes with TAS status
under the Clean Water Act is instructive regarding the limitations SGYFN may face in their
efforts to engage revitalized Indigenous legal traditions within Indigenous water legislation
because they are working within a broader context structured by the dominant legal system and
its ontological underpinnings.

SGYFNs have gained substantial authority through land claims and Self-government
agreements, as compared to their previous status as bands under the Indian Act (1985).36 Yet
there is no doubt that to benefit from the powers of land claim and Self-government agreements,
northern Indigenous peoples have had to radically alter their way of life and engage forms of
governance that bear little resemblance to traditional forms of governance (Nadasdy, 2003b,
2017; Natcher and Davis, 2007). Such critiques remind us to heed the potential consequences of
engaging these forms of governance. In the context of water governance, they are useful in
prompting us to consider the ways ‘state-like’ forms of governance might, consciously or
unconsciously, shape how Indigenous peoples “see” water. It is widely noted that Modern Water
has been hegemonic. “Seeing” water in this way permeates all colonial water legislation and has
been essential to both state formation and the extension of state power through the control of
water. These critiques raise critical questions about how the development of Indigenous water
legislation and the specific types of technical and administrative expertise needed to accomplish

36

While land claim (Chapter 14) and Self-government agreements acknowledge Yukon First Nation
authority to develop contemporary legislation, their rights and authorities stem from the inherent right to
self-government and self-determination based on their ancestral spiritual, cultural and material
connections to their traditional territories and the waters within them, as opposed to established rights,
which have been negotiated or defined in and through courts or treaties (Borrows, 2002, 2010).
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this might contribute to subtle changes in how First Nations “see” water. Indeed, legislation
seeking to codify Indigenous legal traditions would necessarily involve some simplification of
the complex traditions, practices, and relationships in relation to water. Boelens (2009) argues
that the codification of customary or local water rights in Latin America is used to facilitate state
control and to further the neoliberal goal of incorporating local water users rights and
organizations into the market system. In Yukon, it has been argued that the changes brought
about by Modern land claims and Self-government agreements not only obscure and reinforce
existing power relationships, but by tying First Nation communities up in bureaucratic processes
they can thwart meaningful change and extend the power of settler states through naturalizing
settler governance concepts and structures (Nadasdy, 2017). In this sense, settler colonialism
might be seen as a form of governmentality or a “relatively diffuse set of governing relations that
operate through circumscribed modes of recognition that structurally ensures continued access to
Indigenous peoples’ lands and resources by producing neoliberal subjectivities that coopt
Indigenous peoples into becoming instruments of their own dispossession” (Coulthard, 2014, p.
156 cites Alfred (2009) and L. Simpson (2011)). From this perspective, there is a potential that
the water governmentalities produced through Modern land claim agreements might impinge on
the sovereignty of Indigenous peoples and create political arrangements that make these spaces
“legible” and therefore exploitable and controllable (Bebbington and Bury, 2013; Francisco and
Boelens, 2015).

While the above critiques are useful for characterizing the problematic power inequalities
associated with settler colonial water governmentalities, they fail to acknowledge Indigenous
peoples’ agency and hard work as they engage with the governance processes and opportunities
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created through land claim and self-government. For instance, Yukon First Nations are asserting
their agency by strategically developing legislation and infusing it with Indigenous values,
principles, and laws. Several pieces of legislation are explicitly based on Indigenous legal
traditions and principles (e.g.,C/TFN Family Act and THFN Heritage Act). Others made no
mention of traditional law, but in all cases, the First Nation constitutions express the desire to
govern their territories in a manner consistent with the First Nations culture and traditions. While
none of these pieces of legislation is specific to water, examples from elsewhere also show that
First Nations are taking various approaches to Indigenous water governance and protecting water
quality, quantity and rate of flow within their territories. Indeed, there are several examples
where contemporary policies and legislation are infused with traditional law and relationship to
water. Similarly, critical Indigenous scholars have shown that, even while settler colonial forms
of governance and concepts are problematic and seemingly at odds with Indigenous ontologies,
epistemologies, and laws, Indigenous peoples continue to enact relational politics within and
through these systems in order to maintain their culture and distinct polities (Manson, 2015;
Simpson, 2014). For example, C/TFN developed their First Nation bureaucracy based on the
Tagish and Tlingit clan-system and actively worked to engage oral tradition and Indigenous legal
principles in the development of legislation. At the same time, further analysis of the
development and enforcement of emerging Indigenous water legislation will be critical to move
beyond merely acknowledging First Nation agency, to trace the actual ability of these
governments to wield real power in relation to water governance in Yukon.

While Modern Water was essential for colonial expansion and state formation, this does not
mean that state governments must continue to “see” water in this way. Recent moves towards
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acknowledging the rights and personhood of nature provide evidence that such a shift is possible
(Boyd, 2017). In a landmark case in New Zealand courts the Whanganui Maori iwi (kin group)
won a 140-year legal battle to recognize their ancestral Whanganui river as having personhood
and thus legal rights equal to that of humans. The Te Awa Tupua (Whanganui River Claims
Settlement) Act (2017) represents a promising legal precedent that responds to the iwi’s
fundamental spiritual connection to the river as expressed by the phrase ko au te awa ko au (“I
am the river, and the river is me”). The legislation states that a guardian or Te Pou Tupua, will be
appointed to act on behalf of the river. Two peoples will be appointed to act in this role; one
from the Crown and one from the Whanganui iwi. To implement these new rights, the legislation
also creates an institutional framework consisting of several new actors and rules. Te Pou Tupua
will be supported by an advisory group (Te Karewao) and a new strategy group (Te Kopuka na
Te Awa Tupua), which will develop, approve, and monitor the implementation of a catchment
watershed strategy for the river, Te Heke Ngahuru. The legislation also included financial
support for implementing a new framework and introducing the legislation at the national level
(O’Donnell et al., 2017). The acknowledgement of the personhood of the Whanganui river not
only represents a shift away from Modern Water but a shift toward acknowledging Indigenous
peoples’ relationships to water. The institutional framework developed to implement the
legislation seeks to nest governance principles consistent with Maori ontologies into the new
property rights arrangements. The institutional framework created through the legislation ensures
that the personhood of the river is given legitimacy and strengthens the potential that the rights
will be brought into force (O’Donnell et al., 2017). While this approach has not been widely
adopted by settler states, it provides an example for how Indigenous peoples might develop
legislation in a manner consistent with their relationships to water.
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Finally, the experiences of Tribes with TAS are instructive in terms of some of the challenges
SGYFNs might face in developing and enforcing their legislation. As the TAS example shows,
Tribes who develop legislation are very likely to face litigation by proponents and/or settler
governments. The extent to which their legislation stands-up in court will, therefore, in part
depend on the legislation’s resemblance to settler legislation, regulations or policy. As
Inupiat/Inuvialuit legal scholar Gordon Christie (2007) notes, Indigenous peoples should be wary
of the limitations imposed on the reinvigoration of Indigenous legal traditions through framings
structured by the dominant legal system and its ontological underpinnings. Yukon First Nations
are strategically engaging legislative options for the purpose of protecting their relationships to
water. Critiques of these forms of governance can assist with the development of SGYFN water
legislation by highlighting how to avoid reproducing the same problems found in colonial
legislation. While there are clear benefits to developing this legislation, some Yukon First
Nations will likely determine that the risks are not worth the rewards.
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Chapter 5: Community-Based Monitoring as the Practice of Indigenous
Governance: A Case Study of Indigenous-led Water Quality Monitoring in
the Yukon River Basin

Summary

Indigenous peoples are increasingly developing Community-Based Monitoring programs to
protect the waters and lands within their territories in response to multiple ecological and
political stressors. CBM tends to focus on Indigenous peoples’ role as ‘knowledge holders.’ This
paper explores CBM through a governance lens by understanding CBM as a strategy for the
assertion of Indigenous sovereignty and jurisdiction. We examine how Indigenous peoples
conceptualize the relationship between CBM and water governance processes to improve the
linkages between monitoring and Indigenous governance. Our findings suggest that data quality
and credibility, trust and legitimacy and relevance to decision contexts are key to mobilizing
CBM data in relevant decision-making processes. We provide three recommendations to
improve linkages between CBM programs and Indigenous governance: Indigenous governments
must take a leading role in CBM programs, networked capacity between Indigenous
governments can be built using a bridging organization, and CBM programs should be closely
coupled with Indigenous water governance strategies. All research herein is collaborative and is
based on our engagement with the Indigenous Observation Network – an Indigenous-led
community-based water quality monitoring network involving Yukon and BC First Nations as
well as Alaska Native Tribes. It is considered the largest Indigenous water quality network in the
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world and is coordinated by the Yukon River Inter-Tribal Watershed Council and the United
States Geological Survey. Results are derived from interviews with twenty samplers and ten
other stakeholders with attention to ways to better inform internal and external decision-making
processes.

5.1

Introduction

Indigenous peoples, or those communities that claim a historical continuity with their traditional
territories (Corntassel, 2003), have been governing the waters and lands within their territories
since time immemorial. Indigenous governance systems have, however, been disrupted or
constrained by colonial forms of governance despite enduring knowledge of such systems in
practice and oral history (Borrows, 2002; Napoleon, 2013). Governance is understood, for many
Indigenous people, as involving a sacred responsibility for water stewardship that stems from
their reciprocal relationships to water as a living entity (Anderson et al., 2013; McGregor, 2014;
Sam and Armstrong, 2013; N. J. Wilson, 2014). However, governance constraints, including
water rights and access, deeply affect Indigenous peoples’ ability to protect the waters that are
important to their ways of life, health, and culture. An emerging solution to these pressures and
those introduced by resource development and global environmental change are CommunityBased Monitoring (CBM) programs, which seek to document the changes occurring within their
territories (Kotaska, 2013b; Lowe, 2016; Parlee et al., 2012). CBM is a process where parties
“collaborate to monitor, track and respond to issues of common community concern” (Whitelaw
et al., 2003, p. 410). Although a large majority of CBM programs involve “citizen volunteers” of
settler origin, there are a growing number of CBM programs involving Indigenous peoples
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globally. Such programs can be found in Canada (Berkes et al., 2007; Gearheard et al., 2011;
Kotaska, 2013b; Parlee et al., 2012); the USA (Johnson et al., 2015); Australia (Wiseman and
Bardsley, 2016); New Zealand (Harmsworth et al., 2011) and across the polar regions due to the
disproportionate effects of climate change at high latitudes (Alessa et al., 2015).

Despite a growing number of programs involving Indigenous peoples, the CBM literature rarely
refers to Indigenous peoples as governing their traditional territories. Berkes and others (2007)
suggest that involving Indigenous ‘stakeholders’ in CBM can “bring a wider range of knowledge
to understand ecosystem change” (p. 145). From this perspective, Indigenous peoples are
considered ‘knowledge holders’ whose engagement in CBM can improve understanding of
environmental change (Johnson et al., 2015; Wiseman and Bardsley, 2016). At the same time,
the underuse of CBM data in decision-making is identified as one of the greatest challenges
facing these programs (Buckland-Nicks et al., 2016; Buytaert et al., 2016; Conrad and Hilchey,
2011; Hunsberger, 2004). Previous research on the connection between CBM and decisionmaking has usefully specified factors contributing to this problem including concerns about data
quality and credibility (Legg and Nagy, 2006), the frequent mismatch between the data collected
and the decision-context (Conrad, 2006), and data fragmentation due to inconsistent funding and
data collection protocols (Bliss et al., 2001). However, these studies do not identify Indigenous
peoples as either CBM participants or decision-makers. Overall, the common assumption that
Indigenous peoples are ‘stakeholders’ who contribute their knowledge, rather than governments
who make decisions, has meant the potential for CBM as a tool for asserting sovereignty and
jurisdiction has rarely been explored (c.f. Parlee et al. 2012, Kotaska 2013).
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Figure 5.1 Typology of CBM program design compared to a typology of governance arrangements involving
Indigenous peoples. Each depicts increasing levels of Indigenous leadership or control. Program designs on
the far right (black box) can be considered Indigenous-led CBM and with varying levels of involvement from
external parties (Adapted from Danielsen et al., 2009; Hill et al., 2012).

To achieve a better understanding, we develop a framework to compare Indigenous peoples’
roles in governance and CBM programs. Danielsen and colleagues (2009) established a typology
of community participation in monitoring programs, where program design ranges from
externally driven, professionally executed monitoring to autonomous local monitoring programs
(Figure 5.1). While not specific to Indigenous CBM, these categorizations are useful when
considering the degrees of engagement and control Indigenous peoples have within a spectrum
of monitoring programs. This approach identifies the range of possibility for CBM but is not
specific to the ways Indigenous peoples are engaging CBM as a tool to assert their sovereignty
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and jurisdiction. Toward that end, we juxtapose the typology of program design with a rough
typology of governance arrangements where the latter ranges from settler governance to cogovernance arrangements (i.e., settler and Indigenous driven co-governance) through to
Indigenous governance arrangements (Figure 5.1 bottom) (Adapted from Hill et al., 2012).
Indigenous-led CBM programs take the form of both collaborative and autonomous monitoring,
with varying levels of involvement for external parties, and tends to correspond with Indigenousled co-governance or Indigenous governance (Figure 5.1, top – black box).

In this paper, we seek to challenge the very notion of CBM as knowledge input alone and instead
consider it an important emerging expression of Indigenous governance itself. We examine a
case study of the Indigenous Observation Network (ION) – an Indigenous-led community-based
water quality monitoring network involving First Nations in Canada and Alaska Native Tribes
(Indigenous governments), coordinated by the Yukon River Inter-Tribal Watershed Council
(YRITWC) – in the Yukon River Basin (YRB). A case study approach is used to analyze
Indigenous peoples’ conceptualizations of CBM in relation to water governance including
responsibilities for water stewardship, Indigenous governance perspectives and the broader
governance landscape, shaped by settler approaches to governance. Next, we examine the
opportunities and challenges faced in engaging CBM data within decision-making processes
relevant to Indigenous peoples. This includes the importance of data quality, trust, and
legitimacy of the organizations and people involved in CBM programs as well as the
accessibility and relevance of the data to the Indigenous communities for specific decision
contexts. Lastly, we discuss the elements of CBM program design that can improve linkages to
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Indigenous governance processes including, the role of leadership, networked governance, and
capacity, as well as tighter integration of governance strategies with CBM.

5.2

Research Setting

The ION is a transboundary Indigenous initiative that aims to combine Western Science and IK
to research, sustain and protect the YRB and the Indigenous people who reside in the watershed.
ION is facilitated by the YRITWC – an Indigenous grassroots organization, consisting of 73
First Nations and Alaska Native Tribes signatories dedicated to the protection and preservation
of the YRB. Thirty-four Indigenous governments in Yukon and British Columbia are actively
participating in ION to conduct water quality monitoring at 54 sites from the headwaters to the
mouth across the entire YRB (Schuster and Herman-Mercer, 2015). ION is supported by a
Memorandum of Understanding (MoU) between the United States Geological Survey (USGS)
and the YRITWC. The MoU represents a formal agreement to cooperate and engage in research
to develop and continue a baseline water quality monitoring program based on protocols and
methods derived from the USGS and that acknowledges Indigenous culture, knowledge, and
perspectives (USGS, 2009). At present, ION is considered the largest Indigenous water quality
network in the world (Figure 5.2) and it incorporates IK in conjunction with high-quality field,
laboratory, and data analysis methods.
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Figure 5.2 Map of ION water quality sites within the YRB

As of 2015, thirty-six samplers from thirty Indigenous governments dedicated their time to the
collection, processing, and shipping of water quality samples for ION. Samplers include the U.S.
Environmental Protection Agency funded Indian General Assistance Program (EPA IGAP)
Coordinators from Alaska Native Tribes as well as First Nations youth and environmental staff,
whom together conduct bi-weekly surface water sampling during the open water season (June to
October) and in some cases during the winter months (Figure 5.3). USGS and YRITWC research
scientists train samplers following USGS protocols and field methodologies. Water quality
monitoring includes in situ measurements of pH, dissolved oxygen, conductivity, and
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temperature in addition to the collection of surface water samples for chemical analysis
(YRITWC, 2014). A variety of biogeochemical parameters are collected to investigate the effects
of climate change on river water quality including dissolved organic carbon, dissolved
greenhouse gases, major ions (anions and cations), nutrients, trace metals and stable water
isotopes (YRITWC, 2014). YRITWC staff process water samples and ship them to the USGS
National Research Program (NRP) laboratory in Boulder, Colorado for analysis.

Figure 5.3 Water Quality Sampling for the ION takes place in several states including sampling, training,
laboratory analysis, and returning the data to communities
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The raw data (QA/QC) procedure is performed by USGS NRP, the Alaska Climate Science
Center (ACSC), and YRITWC before data interpretation is completed and made available to
participating Indigenous governments for their use. The water quality data are shared with
participating communities in the form of plain language reports (2013 and 2015) summarizing
the spatial and temporal trends seen at each water monitoring site and an assessment of the
results relative to federal or state water quality guidelines or standards. Data from 2006 to 2014
are also publicly available for all water quality sites on the USGS ScienceBase website.

5.3

Methods

This research was designed using an approach known as Community-Based Participatory
Research (CBPR), which focuses on issues of real importance to communities, involves
community members in all phases of the research process and centers on the goal of social
change (Minkler and Wallerstein, 2008). CBPR is not a research method in itself, but an ethical
philosophy that promotes shared decision-making power and ownership over the research
process, co-learning, the co-creation of knowledge and its dissemination in a mutually beneficial
manner (Castleden et al., 2012). CBPR has been used to decolonize conventional relationships
between university researchers and Indigenous communities (Castleden et al., 2008) and to avoid
reproducing the negative histories of research between Indigenous peoples and external
researchers (Denzin et al., 2008; Smith, 1999; Wilson, 2009). The use of CBPR was facilitated
by the long-term relationship between the lead author and the YRITWC (since 2009), and the
research design is informed by this ongoing collaboration.
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Semi-structured interviews were conducted with First Nation and Alaska Native Tribal samplers.
Interviews were organized around the themes of Indigenous peoples’ relationships to water,
concerns about environmental change and evaluation of their experience sampling for ION
(e.g.,capacity, training sessions, sampling challenges, the relevance and accessibility of sampling
protocols and results as well as data use). Samplers were provided a small gift card (valued at
$30 CAD) to thank them for their participation and acknowledge their contribution. Semistructured interviews were also conducted with other stakeholders, which included YRITWC
staff, Executive Council members, and USGS staff. Interviews were conducted between August
and December of 2015. Interview participants were recruited in a targeted manner by using the
list of current samplers. The lead author interviewed samplers who were present at two events
including YRITWC’s Summit in Minto, Alaska in August 2015, the Alaska Tribal Conference
on Environmental Management Water Quality Training (ATCEM) in October 2015 in
Anchorage, Alaska. To increase the number of samplers from Yukon and British Columbia,
interviews were conducted in their communities or by telephone between August and September
2015. Samplers from the same community were often interviewed together. A total of 20
samplers and ten stakeholders were interviewed (Table 5.1). Interviews were audio-recorded,
transcribed and coded using NVivo, utilizing thematic qualitative coding techniques (Saldaña,
2013). The results of this research were shared with the YRITWC and signatory governments
through a presentation at their Biennial Summit in Carcross, Yukon in August 2017 and a plain
language community report (Wilson, 2017).
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Table 5.1 Summary of interviews conducted with Water Quality Samplers and Other Stakeholders in Canada
and Alaska, USA.

Region
Samplers
Other Stakeholders
Sub-Total
Total

Canada (YT and BC)
7 (57%)
6
13

USA (Alaska)
13 (43%)
4
17

30

*Interviews were conducted with a subset of the thirty Tribal and First Nation samplers who were
active in 2015 (4 of 7 Yukon and British Columbian First Nations and 10 of 23 Alaska Native
Tribes). Percentages were calculated after adjusting for cases with more than one interview per
community.

5.4

Results

A better understanding of CBM and its connection to governance is essential to Indigenous
sovereignty and to the success of the ION as the network is itself nested within the complex
water governance landscape of the YRB. This includes multiple, overlapping jurisdictions
(British Columbia, Yukon, Alaska as well as the Canadian and US Federal governments) and the
role of two general types of land claims as central to water policy. These are the Alaska Native
Claims Settlement Act (1971) and the Yukon Umbrella Final Agreement (1993) (eleven modern,
comprehensive land claims and Self-government agreements). Furthermore, there are several
First Nations with unceded territories in Yukon and British Columbia.

Indigenous jurisdiction over water is acknowledged to varying extents in these contexts, which
have different mechanisms for decision-making about water. It is not the purpose of this paper to
provide a systematic analysis of the governance context of the YRB or the opportunities to use
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CBM data. Instead, our analysis of the governance dimensions of CBM for Indigenous peoples
draws on contextual examples to illustrate the linkages between CBM and Indigenous peoples’
engagement in water governance. Water governance, for our purposes, is understood as the set of
regulatory processes, mechanisms and institutions through which political actors, including
communities, influence water-related decisions, actions and outcomes (Bridge and Perreault,
2009).

Two distinct but related themes linking CBM to Indigenous governance emerged through our
analysis. First, the ways in which CBM can be understood as a practice of governance itself as
Indigenous understandings of stewardship, kinship, and responsibility to water that inform CBM
are fundamental to Indigenous governance. Second, the opportunities and challenges for using
CBM data to influence governance outcomes within both internal and external decision-making
processes.

5.4.1 Responsibility and Kinship Motivates CBM

Indigenous peoples in the YRB have a sacred responsibility for water stewardship, and this
responsibility to protect water has been a key motivation behind the ION. As one Yukon First
Nation sampler noted,
I’m an environmental monitor for my First Nation. And I think water is very important to
First Nations people because our elders always tell us that water provides life and it’s
very important for us to make sure that the water is always clean, always running clean,

166

free of contaminates and whatnot. And that is what the First Nations does to monitor the
water quite steadily, on a routine basis.
In the same vein, samplers discussed the importance of ION at the watershed-scale, including
downstream communities. An Alaska Native sampler raised a concern about the effects of
upstream communities on water quality near their community: “Being a community at the mouth
of the Yukon, we’re downstream from all the rest of the Yukon River villages. It’s kind of a
concern about the water quality because what happens up there comes down to us.” Similarly,
samplers from upstream First Nations also considered protecting water quality for downstream
communities an important motivator for their participation in the ION.

Indigenous stewardship is fundamentally about a responsibility to care for water as a living
entity. These powerful statements of responsibility contribute to the enactment and coupling of
Indigenous governance and stewardship through a politics of kinship (See Manson 2015).
Applied to CBM, stewardship is not separate from governance, but rather CBM is itself the
practice of Indigenous governance. Indigenous samplers engage in sampling to fulfill their
responsibility to care for the waters within their territories, and these acts of care for more-thanhuman relations engage the politics of kinship on the ground. Moreover, one sampler noted their
government conducts monitoring that includes but is not limited to ION to keep other
governments and industry “honest” as they operate within their traditional territory. For example,
to ensure that legacy contaminated sites are properly monitored and remediated by the Canadian
Federal government. CBM has similarly been called a form of “direct action” (Lowe, 2016)
where Indigenous peoples need “moccasins on the ground” to know what is going on in their
territories (Thomas, 2016). CBM is used to assert Indigenous jurisdiction over land and water
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and to fulfill the responsibility for water stewardship, regardless of the extent it is acknowledged
by settler governments. In this sense, CBM is viewed as a means to counter unequal power
relationships by using independent, Indigenous-led CBM to collect environmental data (Kotaska,
2013b).

5.4.2 Improving Linkages Between Indigenous CBM and Water Governance

The majority of samplers said their community had already used or intended to use the ION data.
However, most of these individuals reported that the data had been used for educational purposes
with only two Yukon First Nation samplers noting they directly used ION water quality results in
decision-making (e.g., in their submissions to the Yukon Environmental and Socio-Economic
Impact Assessment Board). This finding parallels those of other studies noting that CBM data
has had limited uptake in decision-making processes (Buckland-Nicks et al., 2016; Buytaert et
al., 2016; Conrad and Hilchey, 2011; Hunsberger, 2004). Samplers and other stakeholders
identified three key challenges to data use by Indigenous governments in this context.

5.4.2.1

Data Quality and Credibility

Where CBM data might be used for legal or decision-making purposes, data quality assurance
and control (QA/QC) protocols, as well as standardized operation procedures (SOPs) must be a
priority for CBM programs as the rigor of the dataset will likely be challenged. The ION water
quality program’s SOPs and QA/QC protocols across the YRB has been a priority for the
YRITWC. During interviews, YRITWC and USGS staff members discussed how ION’s
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program design actively seeks to resolve concerns about data quality through the use of the
sampling methodologies SOPs and QAQC procedures based on the USGS protocols and an EPA
approved quality assurance project plan (QAPP) (Wilde, 2015). Both the USGS protocols and
EPA QAPP provide guidelines for sampling methodologies, handling, and sample processing
from the field to the laboratory. While data quality can be a challenge in CBM programs, the
close collaboration between the USGS, EPA, YRITWC and participating Tribes and First
Nations to implement field and laboratory QA/QC creates higher confidence in the ION water
quality data.

Decision-makers often disregard the credibility of CBM data (Bradshaw, 2003; Conrad, 2006;
Conrad and Hilchey, 2011; Gouveia et al., 2004). Given widespread skepticism about the ability
of non-professionals to produce high-quality environmental data (Cohn, 2008; Legg and Nagy,
2006), the quality of CBM data is significant to its use in decision-making. CBM studies are
often lacking in program design, SOPs or QA/QC protocols and training, which limit data
accuracy, comparability, and completeness (Conrad and Hilchey, 2011). Yet, recent studies
suggest ‘volunteers’ can and do collect high-quality data that are comparable to professional
datasets given adequate program design (Danielsen et al., 2014; Jollymore et al., 2017a; Shelton,
2013; Storey et al., 2016). Bonney and others note (2014, p. 1436), “with appropriate protocols,
training, and oversight, volunteers [non-professionals] can collect data of quality equal to those
collected by experts.” Statistical analysis reveals that ION’s program design has the appropriate
level of support to achieve high data quality (Herman-Mercer et al., Under Review).
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The level of rigor required in CBM programs depends on the intended decision context
(Hunsberger, 2004). Official monitoring determines whether regulations are being broken, and
therefore needs to rely on high-quality data obtained through accurate measurements following
“court-acceptable procedures.” Similarly, the objective of CBM programs is often to establish a
baseline to determine whether a site is impacted by natural and/or anthropogenic sources. In the
latter context, establishing a baseline of pollution can be done using a variety of methods as long
as they are considered scientifically reliable (reproducible, sufficiently accurate, with adequate
controls) and sufficiently reliable for the intended application (Au et al., 2000). In other words, if
the methods match the program objectives, it is not necessary to have the same level of rigor as
professional environmental monitoring (Bliss et al., 2001). When CBM seeks to establish a
baseline to identify the mere presence of pollution, programs can employ a lesser level of rigor
than monitoring that might be used as legal evidence. Nevertheless, it is not sufficient to
demonstrate that your program can produce high-quality data. It is important to consider aligning
sampling methodologies and procedures with the QA standards employed by settler
governments. Non-compatible QA procedures are a major barrier to statistically comparing
different datasets; a necessary step to provide evidence that CBM data should be integrated into
government agencies database, hence used in decision-making broader processes.

5.4.2.2

Trust and Legitimacy

Trust and legitimacy were identified as critical factors for linking CBM to decision-making
concerning Indigenous territory and jurisdiction due to the legacy of colonialism. ION quality
samplers indicated they value the program due to their ability to trust the resulting data. They
170

also noted higher confidence in data collected by members of their community or within the ION
network than other sources of data including settler government or industry data. When asked
how they thought ION data compared to other sources of water quality data, one sampler stated,
Because I did it, I guess! You know it’s a good question, because if you’re told how to do
it and you do it in the same fashion every time, you know that those kind of results are
going to stay pretty consistent. You have to put on gloves, you got to wash the bottles and
all that; you’ve got to calibrate before you get out there. And if people don’t do that, and
they just walk out, then everything might be way off. And if you find out that oh, it
wasn’t calibrated, the equipment, then how can you trust the equipment, I mean the
results that you get back.
When asked, in follow-up, how their view of ION data compares to industry collected data, such
as that collected by a mining company, they replied emphatically, “I wouldn’t trust them! You
got my answer, I wouldn’t trust them!” Additionally, the legitimacy of the organization
coordinating the CBM program has a significant effect on the extent to which communities trust
the data (Hunsberger, 2004). For the Indigenous governments involved with ION, there were two
factors affecting the perceived legitimacy of the YRITWC. First, as a treaty-based organization,
which takes its direction from its Indigenous signatory governments and two executive boards in
Alaska and Yukon, that are made up of representatives from these communities, Indigenous
leadership of the YRITWC, and ION by association, meant that the program’s mandate was
consistent with community goals and was perceived as independent from the influence of settler
governments or industries. Second, according to USGS and YRITWC Science staff, the strength
of relationships between samplers and staff was fundamental to inspiring trust. In other words,
social capital – or the relationships along with shared norms and values that contribute to social
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trust and facilitate cooperation among or between groups for mutual benefit (Putnam, 2000) – is
critical to the success of CBM programs (Conrad and Hilchey, 2011).

CBM groups often emerge out of public distrust of governments and industry (Au et al., 2000;
Bliss et al., 2001; Irwin, 2002; Savan et al., 2003), where government enforcement and
compliance measures are considered inadequate or industry cooptation of scientists is a concern
(Savan et al., 2003). Against this backdrop, CBM is often motivated by an interest in holding
governments and industry accountable (Bliss et al., 2001). Indigenous peoples’ distrust of
external data sources has been demonstrated. In a study of colonial and Indigenous water
governance, conducted in partnership with the Lower Similkameen Indian Band in British
Columbia (LSIB), Canada, Simms (2014) discusses the First Nation’s distrust of data originating
from governments and industry. With both the LSIB and ION, the source of the water quality
data was a significant factor affecting trust. Relationships between Indigenous peoples and settler
governments suffer from a “crisis of confidence” (Goetze, 2005, p. 23) and are characterized by
unequal power relationships and a profound sense of distrust as the result of historical and
ongoing colonialism. It is not surprising that samplers expressed both distrust in external sources
of data and a greater trust in CBM data collected by their community or government. Just as trust
and legitimacy positively influence the extent to which Indigenous governments might rely on
CBM data in governance processes, these factors will also be likely to increase the extent to
which these data influence decision-making processes involving both Indigenous and settler
governments, especially around contentious issues. While representatives from settler
governments were not interviewed as part of this study, previous studies suggest settler
governments tend to distrust the data generated by CBM programs (Buckland-Nicks et al., 2016;
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Hunsberger, 2004). Distrust of CBM data is linked not only to concerns about data quality but
also influenced by their trust in the data and the perceived legitimacy of the organization
coordinating the CBM program (See Hunsberger 2004).

5.4.2.3

Relevance to Decision Context

The use of data in decision-making processes requires relevance to those contexts to address
community concerns and questions. Identifying the information needs of communities and
decision-makers is a key challenge faced by CBM programs seeking to influence decisionmaking processes (Buckland-Nicks et al., 2016; Hunsberger, 2004). Yet, the ‘wrong data’ might
be collected; many CBM groups focus on monitoring tasks as opposed to considering potential
applications (Conrad, 2006). In this section, we discuss the relevance of ION to decision-making
in the Yukon River Basin, including the relevance of the sampling protocols and sample sites.
Many of the samplers interviewed indicated their Tribe or First Nation had other site-specific
concerns that are not addressed by the ION water quality parameters (e.g.,concerns about heavy
metals and sediment loads from mining runoff or leachate from local sewage lagoons or landfills
(Mutter, 2014)). While several samplers critiqued ION for failing to address site-specific
contaminant concerns within their traditional territory, another sampler noted that the baseline
information collected by ION is still valuable for their First Nation:
[My First Nation government] has always been clear that we think it’s important to have
baseline information, and I think the water quality sampling program does provide that
baseline information. And it doesn’t always have the specific needs that we have, but it’s
still a good way to compare. I think it’s important to feed into the bigger regional aspect
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of things. Looking at the Yukon River watershed as a whole is really important.
Especially because we are in the headwaters, it’s important to see how the [water] quality
is changing from the headwaters down lower in the river.
While ION monitors water quality at the basin-wide scale of the YRB, it would be challenging
and perhaps unnecessary to monitor all the parameters of local concern on a watershed basis.
Baseline monitoring through ION is important and can be used to ‘signal’ any variation in water
quality to identify site-specific monitoring needs. For Alaska Native Tribes wishing to do more
monitoring, the EPA IGAP requires several years to create a baseline of water quality data before
funding can be requested for advanced site-specific monitoring (US EPA, 2007). In this sense,
ION assists Alaska Native Tribes with obtaining the baseline data required to proceed with sitespecific monitoring. Furthermore, participation in ION contributes to the capacity building
needed to conduct site-specific monitoring. In the Canadian portion of the YRB, the YRITWC
has worked with Indigenous governments to conduct some site-specific monitoring. Five Yukon
First Nations (Carcross/Tagish, Kluane, Selkirk, Tr’ondëk Hwëch’in and White River)
participated in site-specific contaminants monitoring between 2012 and 2015 (heavy metals,
hydrocarbons, nutrients, and bacteria). In British Columbia, Taku River Tlingit First Nation
worked with the YRITWC to conduct site-specific monitoring related to concerns about placer
mining impacts within their traditional territory water resources in 2016.

For the ION water quality monitoring program, each Alaska Native Tribe or First Nation
monitors a site upstream from their community (Tribal or First Nation administrative
headquarters). If a second sample site exists, it is located downstream from the community. For
Tribes and First Nations, who have geographically expansive traditional territories, throughout
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which their communities continue to rely on water, there are many other sample sites where it
would be pertinent to establish a water quality baseline. For example, the Yukon First Nations
with Modern land claim and self-governance agreements, retain rights and title to Settlement
Lands (roughly 10 percent of their traditional territory) face increasing environmental pressure
from resource development and climate change. Chapter 14 of their land claim agreements,
acknowledges First Nation authority to protect water quality, quantity and flows of water
adjacent to or flowing through Settlement Lands (Government of Canada et al., 1993).
Furthermore, Yukon First Nation governments have the ability to create laws in contexts where
there are jurisdictional gaps (e.g.,on Settlement Lands) (Natcher and Davis, 2007), which could
include water quality standards. Baseline water quality data for each of the parcels of Settlement
Land would likely be needed to enforce water quality standards.

Currently, there exists a ten-year baseline database to study the effects of climate change on the
water quality on the Yukon River and its tributaries. In the absence of other data sources, this
study provides a picture of environmental change at a basin-wide scale. Yet, the ION samplers
see this record as failing to meet local level community concerns as it serves broader research
objectives about the effects of global environmental change at a watershed scale. Specifically,
current parameters (e.g., water temperature, dissolved organic carbon, etc.) and sample site
locations (e.g., upstream and downstream from communities) are not alone ideal for decisionmaking. Furthermore, while IK informs the development and management of ION, there are no
IK indicators included in the program. These challenges in program design are due in part to a
lack of input by Indigenous governments into determining the monitored parameters, which are
currently based on USGS sampling protocols. However, the diversity of site-specific concerns
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across the watershed, and even within the traditional territories of specific nations, means that it
is not likely strategic or financially viable to monitor and address all concerns at the watershed
scale. However, First Nations and Tribes should be consulted as to how to adapt the current
program design or develop new supplementary programs to better meet their information needs.
The use of existing ION data in decision-making processes is limited due to sample site location
and monitored parameters and the program should adapt to meet community data needs. The
program continues to have great value for Indigenous governments as it provides high-quality
baseline data that addresses some of their broader concerns and needs.

5.5

Discussion

Monitoring is much more than data collection and dissemination; Indigenous peoples’ roles in
monitoring go well beyond their cited role as ‘knowledge holders.’ Rather it is an everyday act
that has been reconceptualized as an important practice for the assertion of Indigenous
sovereignty and jurisdiction. Indigenous peoples also aim to use CBM data in decision-making
processes. CBM program design influences community ability to meet their monitoring goals
including the ability to influence decision-making processes (Buckland-Nicks et al., 2016;
Conrad and Hilchey, 2011; Danielsen et al., 2005, 2010). Given the challenges discussed above,
the following discussion considers how CBM programs could be designed to increase influence
on governance processes.
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5.5.1 Indigenous-led CBM

Indigenous leadership is fundamental to ION’s success. While ION strategically engages
external parties, for Indigenous peoples, who are working to protect the waters within their
territories, taking a leadership role in CBM programs is essential to ensuring that the data are
relevant to the decision-making processes and that, from their perspective, the data are rigorous,
trustworthy, relevant and accessible. While much of the CBM literature focuses on the need for
rigor, this study suggests that for Indigenous peoples in the YRB the ability to trust water quality
data is also directly linked to the sense of ownership over ION. An assessment of the strengths
and weaknesses of CBM suggests that community participation in monitoring enhances
community capacity and the scale and speed of implementation of decision-making directly
linked to environmental trends at a local scale (Danielsen et al., 2009, 2010). Building on these
findings, and the typology presented in the introduction of this paper (Figure 5.1), we suggest
that Indigenous leadership in CBM programs is a vital element of program design required to
achieve desired governance outcomes. In addition to engaging Indigenous peoples as knowledge
holders, Indigenous peoples and governments should be taking a lead role in all aspects of
monitoring including program design, analysis, and interpretation.

5.5.2 Networked Governance and Capacity

The capacity of diverse Indigenous nations to conduct water quality monitoring in their
traditional territories has been greatly increased by the ION’s program design. While the
YRITWC and the USGS coordinate monitoring efforts, individual Indigenous governments
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conduct field measurements, and water sampling. This network was developed and maintained
through continuous relationship building. Face-to-face meetings at water quality training
sessions and the YRITWC’s biennial summits have been key to building an understanding of the
unique water challenges experienced by Indigenous nations. These engagements also build
linkages at the watershed scale. In the transboundary context of the YRB, which spans Alaska,
Yukon and British Columbia, ION has also increased connections among Tribes and First
Nations who may not otherwise have had the opportunity to work collaboratively on water
issues.

Capacity building is critical to linking CBM to governance processes including the ability to
conduct, analyze and use CBM data in a way that is considered reliable and legitimate.
Partnerships have been noted to play an important role in capacity building, particularly where
partners, like the USGS and YRITWC, provide technical support which can increase the
legitimacy of CBM (Hunsberger, 2004). IONs networked program design contributes to capacity
building, by distributing technical and financial capacities through strong collaborative
relationships with Indigenous governments. Without these relationships, the ION would not exist
because of the complex logistics of this large-scale, transboundary network, where sample sites
are in relatively remote locations. For example, many of the participating Alaska Native Tribes
are in villages, which are not connected to the road system. During an interview with one ION
stakeholder, it was noted, that while the samplers were the main strength of the program, the
YRITWC’s role as a facilitator along with the technical support provided by the USGS were key
to the ION’s success:
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I think the samplers have been the main strength. I think the fact that they’ve been
committed to going out on a bi-weekly basis for the better part of this program is the
biggest strength. I also think that the cost sharing of us running the samples at the USGS,
and then the Watershed Council managing the logistics and sample shipment is another
big strength. I think it would be really hard for either organization to do it on their own,
but the communities are the biggest strength.
While the samplers are critical to the ION’s success, the role played by the YRITWC also draws
our attention to the role of bridging organizations in capacity building. Bridging organizations, or
organizations whose work serves to mediate connections between previously unconnected actors
or actor groups, including different levels of governance and resource and knowledge systems
(Berkes, 2009). By occupying a mediating position, bridging organizations can play an important
role in capacity building by facilitating coordinated actions between actors and groups who lack
the trust, capacity, resources, mandates or interest in connecting directly (Armitage and
Plummer, 2010; Rathwell and Peterson, 2012). Linkages both across landscapes and between
actors, from the local to watershed scale, is particularly important for shared resources, such as
water, whose users operate at multiple spatial scales (Rathwell and Peterson, 2012). Indigenous
peoples often develop bridging organizations. Specific to CBM, the Coastal Stewardship
Network (CSN) – a regional monitoring program, is housed by the First Nations alliance of
Coastal First Nations. The CSN is a network of Coastal First Nation stewards (also called
“guardian watchmen”) who collect their data for their own resource planning, management, and
decision-making purposes (Kotaska, 2013). The CSN coordinates local First Nation stewardship
offices that collect information based on some common protocols, along with other contextspecific indicators of concern, to facilitate regional governance initiatives. While the case study
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of ION suggests that bridging organizations such as the YRITWC improve the potential for
CBM programs to increase Indigenous peoples influence over water governance processes,
further research is needed to examine this topic.

5.5.3 Integration of Governance Strategies with CBM

A tighter integration of Indigenous water governance strategies and CBM will also improve the
influence these programs have on decision-making involving Indigenous peoples. The YRITWC
aims, for example, to link ION to Indigenous water rights and governance through the Yukon
River Watershed Plan (YRWP), which describes the Tribes’ and First Nations’ long-term vision
and objectives for the YRB. The plans’ objective is to maintain “water quality, water quantity
and river flows [...] substantially unaltered from natural conditions” (YRITWC, 2013). The
centerpiece of the plan is a set of measurable and specific water quality standards required to
achieve the plan’s vision and objectives for the watershed. The water quality standards aim to
improve and protect existing water quality to sustain the health of the people, animals, and plants
in the watershed. While the plan has yet to be implemented, the water quality standards could be
applied in various locations across the watershed, regardless of the differences in standards or
guidelines across borders and are intended to be consistent with the legal and regulatory regimes
of settler governments throughout the YRB including the United States, Canada, Alaska, Yukon
and British Columbia.

The YRWP aims to link directly to the water quality data collected through ION to establish
baseline conditions, against which to monitor for potential future degradation of water quality.
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However, some of the water quality standards recommended for the YRWP are based on
parameters that are not currently monitored in the ION and have never been monitored in the
YRB. To better link ION and other site-specific monitoring to the YRWP, water quality
sampling protocols would need to address these additional water quality/contaminant standards.
Regardless of the stage of implementation, the intentional linkages between ION and YRWP
represent an attempt to directly link CBM with decision-making relevant to Indigenous peoples.

The ION water quality reports apply relevant water quality standards (Alaska) and guidelines
(Canada) from settler governments. Guidelines or standards are applied to determine whether
water is suitable for a specific water use (e.g.,for aquatic life habitat, recreation, and drinking
water). Currently, water quality in Alaska is evaluated using the Alaska Department of
Environmental Conservation’s Water Quality Standards (ADEC, 2016) and Alaska Water
Quality Criteria Manual for Toxic and Other Deleterious Organic and Inorganic Substances
(ADEC, 2008). Drinking water is evaluated using the EPA’s Drinking water standards (US EPA,
2015). Whereas, water quality in Yukon and British Columbia are evaluated using the Canadian
Guidelines for the Protection of Aquatic Life (CCREM, 1987). Applying standards/guidelines to
the ION data supports Tribal and First Nation decision-makers by putting the data in a format
that makes any water quality exceedances known in order that these governments might take
action.
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5.6

Conclusion

This case study of ION highlights the importance of a governance lens for understanding
Indigenous peoples’ participation in CBM programs. While the inclusion of IK in monitoring is a
priority for Indigenous peoples, it is important not to limit their role in CBM to that of
‘knowledge holders’ who contribute to improved understanding of global environmental change;
this obscures Indigenous people’s motivations for engaging in CBM. Other scholars have
similarly acknowledged that CBM is highly political and can work counter to the goals of local
and Indigenous peoples (Noble and Birk, 2011; Staddon et al., 2014), and that weakness of
linkages between CBM and decision-making are common (Buckland-Nicks et al., 2016; Buytaert
et al., 2016; Conrad and Hilchey, 2011; Hunsberger, 2004).

Instead, this paper argues that a governance lens illuminates the potential for CBM as a tool for
asserting Indigenous sovereignty and jurisdiction and as a way of understanding CBM as more
than data gathering–as a form of Indigenous water governance. The ION samplers and program
partners certainly view water quality sampling as a governance tool wherein CBM is a means to
assert sovereignty, through the practice of stewardship, and by gathering data that inform internal
and external planning and decision-making. Furthermore, research findings suggest data quality
and credibility, trust and legitimacy, relevance to decision contexts are key to linking CBM data
to decision-making. Finally, three recommendations to better link CBM programs and
Indigenous governance emerged: Indigenous governments must take a leading role in CBM
programs; Networked capacity between Indigenous governments can be built using a bridging
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organization, and CBM programs should be closely coupled with Indigenous water governance
strategies.

183

Chapter 6: Conclusion

The purpose of this dissertation was to contribute to scholarship on Indigenous water governance
by identifying, characterizing and anticipating the benefits and challenges of approaches to
protecting Indigenous peoples’ relationships to water. The literature on Indigenous water
governance has frequently pointed to the problematic reluctance of settler governments and legal
systems to acknowledge Indigenous peoples’ substantive water rights and authorities (Babidge,
2015; Barbera-Hernandez, 2005; Boelens et al., 2012; Boelens and de Vos, 2006; Cremers et al.,
2005; Morgan et al., 2004). Indeed, this reality is mirrored in the persistent failure of provincial
and federal governments across Canada to acknowledge Indigenous water rights (Laidlaw and
Passelac-Ross, 2010; Phare, 2009). As highlighted by Von der Porten (2013b), this has meant
that water governance processes rarely engage Indigenous peoples as self-determining or
sovereign nations or the holders of sui generis rights. With few exceptions Indigenous peoples
are treated as ‘stakeholders’: a misrepresentation which fails to acknowledge their status as
nations with rights and decision-authority over the waters within their territories. The regulatory
injustices created by colonial water governance frameworks in Canada have serious implications
for Indigenous peoples’ health, culture and well-being (Harris et al., 2017; Hoover et al., 2012;
McLean, 2007; Walkem, 2007).

There are two general approaches to addressing injustice in water governance for Indigenous
peoples: 1) reform to current water governance systems to involve Indigenous peoples as nations
within colonial state-led governance processes (e.g., recognition of Indigenous water rights); 2)
systemic transformation that addresses broader challenges through decolonizing Indigenous
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state-relationships (von der Porten and de Loë, 2014). These approaches are not mutually
exclusive and are both important to protecting the waters within Indigenous territories. However,
the latter, decolonizing water governance is the ultimate goal of initiatives in Indigenous water
governance.

Decolonizing water governance requires Indigenous-led processes that promote redress and
reconciliation between Indigenous peoples and settler states and populations and that necessarily
imagine and generate alternative institutions and relations (Arsenault et al., 2018; McGregor,
2014; Simms et al., 2016; N. J. Wilson, 2014). Indeed, “reconciliation of the relationship
between the colonial governments and Indigenous peoples may not only be a pre-condition, but
the basis for creating enduring and effective water governance” (Bakker et al., 2018, p. 11).
Against this backdrop, Arsenault and others (2018) consider what it would mean to
operationalize the values and principles articulated through Indigenous research methodologies,
based on Indigenous epistemologies and water relations (ontologies) including those which are
commonly called the “four Rs” (respect, responsibility, reciprocity, and relevance) (Kirkness and
Barnhardt, 1991), to reframe Canadian water governance. Colonial legal systems constantly
require Indigenous peoples to define their relationships to water through rights-based discourses,
which view water as a “resource” (McGregor, 2014; N. J. Wilson, 2014; Yates et al., 2017). In
contrast, the 4Rs come much closer to the values and principles that infuse Indigenous
relationships to water as a living entity that has “spirit” and must be respected (Craft, 2017;
McGregor, 2014; N. J. Wilson, 2014; Yates et al., 2017), which are embedded in Indigenous
legal systems and forms of governance (Craft, 2017). Thus, I echo their argument that a more
effective water governance framework can be developed by applying “Indigenous concepts of
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reciprocal relations to critical water policy issues” (Arsenault et al., 2018, p. 13). In this sense,
decolonizing water governance requires going beyond the mere acknowledgement of Indigenous
peoples’ water rights through colonial legal and governance frameworks, but to also question
how governance systems, institutions, and processes can be transformed to acknowledge and
respect multiple legal and normative orders that exist within the same political space and the
interactions between these orders (Boelens et al., 2005; Hidalgo et al., 2017).

There are several other preconditions for decolonizing water governance. Tipa and Welsh
(2006), Goetz (2005), Kotaska (2013a), and Simms (2014) all describe additional elements of
effective decolonial governance: settler governments acknowledge First Nations as governments
(nation-to-nation relationship) and observe their Indigenous rights and title (defined by
Indigenous nations); an emphasis on power sharing and counteracting current power imbalances
including those created by colonial policies and relations; the co-creation of new systems of (co-)
governance where First Nations have substantive or legally binding authority according to the
level of authority they desire; Settler governments acknowledge and support the continuation of
Indigenous ontologies, epistemologies, laws and governance systems through giving them equal
weight to non-Indigenous ones; First Nations and settler governments engage in capacity
building; Indigenous governments can collect resource revenues throughout their territories and
share resource revenues with settler governments in areas they have agreed to share; and settler
governments compensate Indigenous peoples for losses associated with water. Against this
backdrop, the following section describes the findings and implications of applied research in
Yukon, Canada for the field of Indigenous water governance.
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6.1

Findings and Implications

In this dissertation, I engage an empirical case study of the water governance system shaped by
Modern land claim and Self-government agreements in Yukon, Canada and the ways these
arrangements create and constrain spaces for the expression of Indigenous forms of water
governance. This case study is unique and important because Yukon First Nations with Modern
land claim agreements are among the very few Indigenous peoples in Canada to have their water
rights acknowledged. To learn from this example, I analyze whether the governance
arrangements created through land claims and Self-government agreements go far enough to
acknowledge Yukon First Nations’ rights and authorities in relation to water. At the same time, I
take up critiques of land claim agreements (e.g., Nadasdy, 2017, 2003; Natcher and Davis, 2007)
to examine the broader political and cultural implications of taking on the new forms of
governance that resulted from land claim and Self-government agreements. Through this case
study and insights from the fields of critical Indigenous studies and the political ecology of
water, I conclude that while Modern land claim agreements in Yukon take important steps to
acknowledge Yukon First Nations’ inherent water rights, further change is needed to decolonize
water governance and Indigenous-state relations. Specifically, I highlight how, despite the
acknowledgement of a range of Indigenous water rights including the right to unaltered water
quality, quantity, and rate of flow, this system falls short. Specifically, these agreements are
limited in both their acknowledgement of Yukon First Nation authority in relation to water and
the ways that present governance arrangements perpetuate water injustices through continuing to
engage colonial forms of governance that fail to reflect Indigenous ontologies, epistemologies
and legal systems. At the same time, I find that there is a lot that can be learned from Yukon First
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Nations who are engaging novel strategies to overcome the shortcomings of current water
governance arrangements in Yukon. These insights are advanced by the four empirical chapters
in this dissertation in the following ways:

Chapter 2 engages with the ontological politics of water governance and water conflict between
settler and Indigenous peoples. Specifically, I showed that Yukon First Nation water ontologies,
as described through the lens of “respecting water,” understand water as a living entity that has
“spirit.” I compare Yukon First Nation views of water, with the assumptions of settler colonial
water governance and law in the territory, which understands water as a material resource that
can be ‘owned’ and exploited. I discuss the implications of Indigenous water ontologies for
alternate modes of governing water including the ways that revitalization of Indigenous legal
systems could contribute to reshaping current governance systems. This analysis also suggests
that a transformation in water governance will not only require invocations of respect or
deference on the part of settler bureaucrats, but a deep rethinking of the very agency of all beings
and thinking of water as a living entity deserving of many things; it means thinking of water as
kin with its own histories enlivened in the landscapes it carves and the people it holds, past and
future.

Chapter 3 contributes to the study of water co-governance through a detailed empirical study of
the shifts in water governance resulting from Modern land claim agreements in Yukon. This
analysis reveals that while Yukon First Nations have experienced significant gains in capacity as
the result of these agreements, which outline specific legal authorities and the creation of comanagement institutions to implement these authorities, water governance in the territory
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remains highly contested. These findings suggest that water co-governance could be improved
through expanded acknowledgement of First Nation jurisdiction, addressing First Nation
procedural rights within water governance arrangements to reflect their ontologies,
epistemologies, and forms of governance; and addressing barriers to implementing existing
agreements. Overall, this work suggests that acknowledgement of Indigenous water rights alone,
without jurisdiction or the creation of governance systems that reflect Indigenous understandings
of water, is not enough to transform a colonial water governance system.

Chapter 4 advances the conversations on the novel approaches to water governance enabled
through Yukon First Nation Self-government agreements. In particular, I focus on the
opportunity for Self-Governing Yukon First Nations to create water legislation that supersedes
the Yukon government’s water legislation and jurisdiction over water. This represents a powerful
opportunity to assert Indigenous forms of governance and authority in relation to water.
However, there are potential challenges including those associated with the codification of
Indigenous legal systems and the constraints imposed by the broader political and economic
context that may expose Yukon First Nations to unwanted litigation. I engage with examples
from other jurisdictions to explore the factors that contribute to these challenges. While this
paper focuses on water governance for Self-Governing Yukon First Nations, many of these
insights are also relevant to Indigenous peoples in other legal contexts, including for non-selfgoverning Yukon First Nations, who are seeking to assert Indigenous water laws based on their
inherent and unceded water rights and title.
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Chapter 5 contributes to study of CBM through conceptualizing Indigenous participation in these
programs as an emerging governance strategy. In particular, these findings indicate that CBM is
understood as both a method for generating data useful for decision-making and an expression of
governance itself rooted in understandings of stewardship, kinship, and responsibility.
Furthermore, these findings also suggest that data quality and credibility, trust and legitimacy
and relevance to decision contexts are key to mobilizing CBM data in relevant decision-making
processes. While the topic requires more empirics, this study provides evidence for three
recommendations to improve linkages between CBM programs and Indigenous governance:
Indigenous governments must take a leading role in CBM programs; networked capacity
between Indigenous governments can be built using a bridging organization, and CBM programs
should be closely coupled with Indigenous environmental governance strategies.

6.2

Limitations

This research engages with Indigenous water governance in relation to four specific Yukon First
Nations. However, Indigenous peoples are highly diverse, both culturally and in terms of the
historical and governance contexts they are situated within. The common experience of
colonialism makes my research findings applicable to other Yukon First Nations and to
Indigenous peoples around the globe. However, many of the findings are specific to the water
governance system in Yukon and to the four Yukon First Nations (Tr’ondëk Hwëch’in, Kluane,
White River and Carcross/Tagish First Nations) who participated in this study. That said, the
high level findings of this research are still relevant to Indigenous peoples elsewhere in Canada
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and internationally due to the common challenges they face as the result of colonial Indigenousstate relationships and impacts to water as the result of resource development.

6.1

Reflections on Community-Engaged Scholarship

This research has challenged me to reflect on my commitment to community-engaged
scholarship. Any serious engagement in CBPR necessitates a focus on issues of real importance
to communities, and involves community members in all phases of the research process and
centers on the goal of social change (Minkler and Wallerstein, 2008). CBPR is also central to the
decolonization of conventional relationships between university researchers and Indigenous
communities (Castleden et al., 2008). This is reflected in the ways that I sought to live up to the
ethical standards for research outlined in Yukon First Nation research protocols, including the
need to conduct research that reflects the core principles of CBPR (the “four Rs”): respect,
responsibility, reciprocity, and relevance (Diver and Higgins, 2014; Kirkness and Barnhardt,
1991; Wilson, 2009). Similar to the OCAP (Ownership, Control, Access, Possession) principles,
these traditional knowledge policies represent an ethical framework “developed by First Nations
to bring self-determination into the realm of research and information management” (National
Aboriginal Health Organization, 2007, p. 4). This meant that my methods incorporated several
elements not typically included in social science research. For instance, I conducted validation
exercises where I shared my research results with my Yukon First Nation partners, in the form of
community reports and presentations, to solicit their input before completing my dissertation.
Through this process, I was able to improve the accuracy of my findings and incorporate
additional information into this research. In accordance with traditional knowledge policies, I
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also returned interview audio and transcription to respective First Nation archives. While
following traditional knowledge policies has been a critical step in seeking to avoid reproducing
the negative histories of research between Indigenous peoples and external researchers (Denzin
et al., 2008; Smith, 1999; Wilson, 2009), these methods are somewhat limited by the colonial
nature of academic research and university institutions. As Castleden and others note (2015),
academic demands are often inconsistent with the goal of decolonizing the research process. For
instance, institutional metrics used to assess academic merit and grant tenure privileges
conventional understandings of productivity and validity in research. As a result, researchers are
evaluated by metrics that conflict with the relational values and accountability necessary for
decolonizing research. In my experience, rigorous community-based research involves a
substantial investment of time to develop research relationships and knowledge mobilization
products (e.g., reports, presentations etc.), and to ensure relational accountability in the research
process. However, these “non-academic” research products are not considered equal in value to
peer-reviewed publications in an academic setting. Thus, the use of CPBR alone cannot
decolonize research. Successful decolonization of relationships between Indigenous peoples and
academic researchers requires a broader shift in the university itself to prioritize research
relationships consistent with the ethics of relational accountability.

6.2

Future Research Directions

Three key areas of future research emerge from this work: First, there is a need for further
research into applied approaches to transform water governance systems to reflect Indigenous
principles, ontologies and legal traditions. Indigenous legal scholars have significantly
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contributed to conceptualizing the principles of Indigenous legal traditions and their value for
revitalizing Indigenous forms of governance (e.g.,Borrows, 2002; Christie, 2007; Craft, 2017;
Napoleon, 2013). However, there have been few examples implemented to date. Scholars such as
Napoleon and Friedland (2016) have developed methodological approaches for interpreting legal
principles from Indigenous oral traditions. Aimée Craft (2017) has applied this method in
collaboration with Anishinaabe First Nations in Northern Ontario and Manitoba in order to
interpret Anishinaabe nibi inaakonigewin (“our water law”). Val Napoleon and others are also
presently working with three B.C. First Nations to develop Indigenous water laws. Despite this
handful of examples, there is a need for research examining how Indigenous views of water and
legal traditions can best inform decision-making about water while strategically navigating the
barriers created by colonial water governance system and the broader political and economic
context. This research would have meaningful applications across a number of contexts and
processes in which First Nations are engaging to protect the waters within their territories. As
this dissertation has discussed, such an approach could inform the development of First Nation
water legislation in Yukon.

Second, further research is needed to explore the implications of the language and meaning of
consent for water governance and co-governance. Phare and others (2017) have shown that there
is a significant legal basis for implementing collaborative consent models in Canada.
Specifically, Section 35 of the Constitution Act, 1982, recognizes and affirms existing
Aboriginal and treaty rights. The Courts have held that Section 35 is grounded in the Honour of
the Crown – or the requirement for the Crown to act honourably in dealings with Indigenous
peoples - and creates the duty of the Crown to consult and accommodate potential or established
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Aboriginal or treaty rights where a proposed activity could adversely impact those rights
(Delgamuukw v. British Columbia. 3 S.C.R. 1010, 1997, Haida Nation v. British Columbia
(Minister of Forests) 3 S.C.R. 511, 2004 SCC 73, 2004, Tsilhqot’in Nation v. British Columbia
2014 (SCC 44), 2014). Furthermore, In 2016, The Canadian federal government has committed
to implementing the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)
(2008), which requires free, prior and informed consent (see Articles 10, 19, 28, and 29 of
UNDRIP). This research notes that a collaborative consent approach could be applied to the
much-needed modernization of the Yukon Waters Act (2003), going beyond typical approaches
that meet the minimum requirements for consultation, to engage First Nations as parties to the
process of revising the legislation. Such a process could circumvent the conflicts resulting from
inadequate consultation of Indigenous peoples such as those encountered in the modernization of
the water act in British Columbia (Joe et al., 2017; Jollymore et al., 2017b; Simms et al., 2016).
In assessing the implications of UNDRIP for water governance in Canada, Askew and others
(2017) identified concerns about the extent to which “consent” or FPIC may be interpreted as an
acknowledgement of First Nation “veto” in relation to resource development within their
territories as a significant barrier to the implementation of such approaches. Further research is
required to determine how to implement this approach.

Third, my doctoral research was fundamentally motivated by my Yukon First Nation research
partners’ concerns about the need to understand and respond to the accelerating effects of global
environmental change and resources development on the waters within their territories.
However, the governance of cumulative impacts to water was not explicitly addressed in this
dissertation. Cumulative effects are defined as “a change in the environment caused by multiple
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interactions among human activities and natural processes that accumulate across space and
time” (Noble, 2014, p. 243). There is a growing research body of literature seeking to understand
and address cumulative effects to water and watersheds (Dubé et al., 2013a; Noble et al., 2011,
2014; Sheelanere et al., 2013; Squires et al., 2010) including analyses specific to the Yukon
River (Dubé et al., 2013b, 2013c). However, more research is needed to engage with the
governance of cumulative impacts to water and Indigenous peoples. Contributions are needed on
two fronts: first, better specification and acknowledgement of the specific impacts experienced
by Indigenous peoples is needed including the intangible and tangible cultural impacts rarely
considered within decision-making processes (Gregory and Trousdale, 2009; Turner et al.,
2008); and second, analysis of the ways that legal frameworks acknowledging Indigenous rights
and title in Canada can be leveraged to better protect the waters within Indigenous territories is
needed. In Yukon, this requires an analysis of how cumulative effects are considered in the
YESAA process, water licensing decisions and potentially managed through the land use
planning process outlined in Yukon First Nation final agreements.
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Appendices

Appendix A Elder Interview Consent Form

The University of British Columbia
Institute for Resources, Environment and Sustainability
4th Floor, 2202 Main Mall
Vancouver, BC Canada V6T 1Z4
Phone: 604-822-9250, Fax: 604-822-9250

Participant Consent Form
Vulnerability and change in hydrosocial systems:
Insights from Indigenous peoples’ relations to water in the Yukon River Basin
Principal Investigator:

Professor Terre Satterfield
Institute for Resources, Environment and Sustainability

Co-Investigator(s):

Nicole Wilson
Institute for Resources, Environment and Sustainability

Sponsor(s): Social Sciences and Humanities Research Council, Insight Grant and the Northern
Scientific Training Program.
The research is conducted as part of a graduate degree and collected data will be part of a thesis.
Purpose: This study aims to improve understandings of Indigenous peoples’ vulnerability and
responses to change in water in the Yukon River Basin. To do this we are working with the
Tr’ondëk Hwëch’in, Kluane, White River and Carcross/Tagish First Nations and the Yukon
River Inter-Tribal Watershed Council.
Description of Participant Activities: You are being invited to participate in an interview
because of your experience and knowledge related to water and water governance. Your
participation in this research will consist of an interview to discuss your own (or your
community’s) concerns about water and engagement with water governance. You will be asked
to choose 1 to 2 sites, which you consider important and/or contaminated places that we might
visit. This interview will last approximately 1 - 4 hours depending on the location of the site(s)
and will be audio-recorded only with your consent. Please feel free to ask questions about the
project at any time during the interview. If you feel uncomfortable about any particular
question(s), you may decline to answer them.
Confidentiality: Your identity will be kept confidential. Generic names and code numbers will
be used to identify participants on all reports and to all external parties. All records will be kept
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in a secure location at UBC. Audio recording will be uploaded to a portable laptop and will be
password-protected. Original records will be destroyed following the upload. The recordings will
then be stored for at least five years in a safe location that is only accessible to the our research
team (see above). In the case where First Nations have a Traditional Knowledge Policy in place
(i.e. Carcross Tagish First Nation and Tr’ondeck Hwech’in First Nation), with your permission,
recordings and transcripts will be provided to the First Nations access restricted archive. Paper
documents will be protected. All computerized files will be password-protected and encrypted.
Potential Risks: No potential risks are expected, although topics may arise in the course of the
interview conversation that you may not have intended to include. Should you feel
uncomfortable at any time during the interview, you do not have to answer questions, you have
the right to stop the interview and/or inform the researcher about information you do not wish to
have included in the final documentation.
Potential Benefits: Participants may not benefit directly from participation in the study, but may
appreciate being able to share their personal experiences of these important changes.
Conclusions relevant for policy are anticipated, and as such, may result in indirect benefits for
you, or for the community.
Compensation: In appreciation for your participation in our study, we are offering a $200.00
honorarium.
Results of the Study: Your interview will be added to a project database and may be included in
reports and related educational materials, publications, and/or conference proceedings arising
from the project. You are most welcome to request a copy of the results of the project should you
wish. Please provide a mailing address we can send a report on the findings to.
Contact for information: We are available to answer any questions you may have about this
study. You may contact any member of the research team at the contact details provided above.
If you have any concerns or complaints about your rights as a research participant and/or your
experiences while participating in this study, contact the Research Participant Complaint Line in
the UBC Office of Research Services at 604-822-8598 or if long distance e-mail
RSIL@ors.ubc.ca or call toll free 1-877-822-8598.
Consent: Your participation in this study is entirely voluntary and you may refuse to participate
or withdraw from the study at any time without any disadvantage to yourself of any kind.
NAME: __________________________________________________________________
ADDRESS: _______________________________________________________________
SIGNATURE: ____________________________________________________________
WITNESS: ____________________________ DATE:___________________________
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Consent to use your name in research outputs:
Should you prefer to have your name included in any outputs of this work at the time of or after
the signing of this form, please waive your confidentiality below. If this decision has been made
after the original signing of this form, please be sure to date the newly signed portion below. The
inclusion of your name will apply only to those documents released after the date accompanying
this waiver.
SIGN HERE IF WAIVING CONFIDENTIALITY:
____________________________________________________________
WITNESS: ____________________________DATE:___________________________
Once signed you should receive a copy of this consent form.
Your signature above indicates that you have received a copy of this consent form for your own
records, and that you consent to participate in this study.
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Appendix B Elder Interview Protocol

The University of British Columbia
Institute for Resources, Environment and Sustainability
4th Floor, 2202 Main Mall
Vancouver, BC Canada V6T 1Z4
Phone: 604-822-9250, Fax: 604-822-9250

Community Interview Protocol (Site Visits)
Vulnerability and change in hydrosocial systems:
Insights from Indigenous peoples’ relations to water in the Yukon River Basin
The purpose of this interview is to provide participating Elders with an opportunity to share their
concerns related to the impacts of contaminants and climate change on water resources and
communities and to share their ideas about water management and governance in their traditional
territories and beyond. Interview participants will be asked to contribute to the development of
water indicators based on traditional knowledge that might be used alongside western scientific
water quality monitoring techniques.
This interview will last approximately 1 - 4 hours, depending on the location of the site(s).
Interview participants will receive an honorarium in recognition of the time and knowledge that
they share.
Interview topics and sample questions:
Socio-cultural relations to water (Ontologies):
1. Tell me a bit about where you are from and why water is generally important to you? To your
community?
2. What is most important to you about the water within your traditional territory? Within the
Yukon River Basin as a whole?
3. 12. On a scale of 1 to 5, How would you rate the overall health of the water within your
traditional territory generally? (Choose one)
1 Very healthy ...............................................................................1
2 Healthy ...........................................................................................2
3 Neither healthy nor unhealthy................................................................3
4 Unhealthy ...........................................................................................4
5 Very unhealthy ..............................................................................5
[Do not read]
__Don't know
__ Refuse
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4. Choosing interview site(s):
a. Can you tell me about your favourite place you use/visit often in your traditional territory
that is within the Yukon River Basin?
b. Can you tell me about a place that you consider the water to be contaminated or polluted?
[Show interview participant participatory map of sites of concern developed during 2012 focus
groups. They can choose one of these sites or identify additional sites to be visited. Additional
sites identified will be added to the map for future reference]
[The following questions will be asked while at the sites selected by participants]
5. For the one or two places that you identified:
a. What is most important to you about this place to you?
b. How does being in this place make you feel?
c. When you are away from this place how do you feel?
d. What does your relationship with this place mean for you?
e. How do you see yourself in relation to this place?
f. How do you feel when you are out on [insert place]?
g. Do these places mean the same or different things for other members of your community?
h. What do you or members of your community use the water at this site for (Examples
include drinking, fishing, thinking)?
i. How would you feel if this place changed? (How do the changes you have seen in this
place make you feel?)
6 Where do you feel most comfortable? Most safe and secure?
a. Where do you feel your best? Happiest?
7. What do you like about living here?
j. Would you want to live anywhere else?
k. Do you think other places could offer you the same experience as [insert place]?
Environmental Impacts: Threats to water quality, quantity and seasonal rates of flow
8. What changes have you seen in the water in your traditional territory? (Examples including
alterations in precipitation patterns, temperature, the timing of freeze-up or break-up, the
thickness of lake or river ice, water levels throughout the year and/or the appearance of water)
a. How do you think water quality and quantity have changed? ie. What do you think has
caused these changes?
b. What do you think are the biggest impacts on/threats to the waters within your traditional
territory presently?
c. How have the changes in water resources you observe impacted subsistence livelihoods?
d. What do you think will be problems in the future?
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9. How have these changes impacted you? How you use your traditional territory?
a. How have these changes/impacts made you feel?
b. Do you feel your relationship with your traditional territory has changed because of
[insert impacts mentioned by participant]?
c. Are there places you no longer use due to changes in water quality or quantity?
10. If it gets worse, what will that mean for you? For your community?
a. What changes do you feel might be too much for you?
b. How well do you feel you can deal with these changes?
Action and Priorities
11. What do you think should be done about the changes taking place in your traditional
territory?
a. Do you think that these changes can be fixed?
b. What do you think is the most important thing that needs to be addressed?
c. Who do you think should be involved in planning for the region? i.e. community,
regional government, state/territorial government, federal government
d. Would you like to be involved? In what ways?
What do you think you could do to help protect the region?
e. What is the role of community-based water monitoring in taking action to address your
concerns about water?
f. What would make you feel safer about your water quality, quantity and rate of flow in
your traditional territory?
g. What do you want your traditional territory to be like for your (grand)children?
Water Quality, Quantity & Flow Indicators
READ: One of the goals of this work is to develop culturally relevant water indicators based on
your traditional knowledge of water. These indicators could be used to monitor qualities of water
over time alongside other scientific approaches to water monitoring.
12. What qualities do you look for when you are trying to determine what the water
quality/quantity is like at a site? [Free list all qualities that come to mind] Examples include:
a. Sensorial qualities: Taste, smell, colour, sediments/clarity, sound of flowing water, water
level, sandbars, rate of flow/seasonal water levels, attributes of adjacent land for example,
disturbance of soil or plants?
b. Extra-tangible qualities/values: For example, respect? Health? Access? Safety?
Predictability?
READ: We can develop indicators based on the qualities of water you identified above. In the
following questions, we will elaborate on the qualities of water you identified above.
[Ask Questions 13 to 17 for each quality that was identified in Question 11]
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13. Define what good [insert name of quality identified above, for example flow] and bad [insert
name of quality identified above, for example flow] would look like on your terms?
14. Let’s talk first about “bad flow” [or other qualities identified above]. If it is really bad, what
does it look like? How do you know if it’s really bad? e.g.,Too many rocks exposed, no visible
running water, bad smell, running too fast.
15. Are all of the qualities “bad flow” you identified above equally bad? Are some worse than
others? For example, are exposed rocks worse than bad smell?
READ: We will develop a scale for the most important qualities of flow you identified in
question 13. The following questions will help us define the end points and mid-points along a
scale.
16. If flows are really bad and sandbars are exposed, what does that look like? What is the worst
you have seen?
17. If the flow is right and there isn’t a sandbar problem, what does it look like? For example, it’s
safe to travel by boat and you don’t see any sandbars?
18. What is the middle point between the high and low points you identified above, where it is
not very bad, but it is not very good either?
[Draw scale out as you go. Either 3-point or 5-point scale]
19. Using the scales we made, how would you rate the sites that we have chosen to visit today?
21, Having uses the scales to rate the sites, is there anything you would change about them?
22. Is there anything that you would like to add to this interview that I have not already asked
you about?
Thank You!
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Appendix C Water Expert Consent Form
The University of British Columbia
Institute for Resources, Environment and Sustainability
4th Floor, 2202 Main Mall
Vancouver, BC Canada V6T 1Z4
Phone: 604-822-9250, Fax: 604-822-9250

Participant Consent Form
Vulnerability and change in hydrosocial systems:
Insights from Indigenous peoples’ relations to water in the Yukon River Basin
Principal Investigator:

Professor Terre Satterfield
Institute for Resources, Environment and Sustainability

Co-Investigator(s):

Nicole Wilson
Institute for Resources, Environment and Sustainability

Sponsor(s): Social Sciences and Humanities Research Council, Insight Grant and the Northern
Scientific Training Program.
The research is conducted as part of a graduate degree and collected data will be part of a thesis.
Purpose: This study aims to improve understandings of Indigenous peoples’ vulnerability and
responses to change in water in the Yukon River Basin, which spans Alaska, Yukon and British
Columbia. Water governance has been identified as one way that Tribes and First Nations are
responding to environmental change. In order to improve understanding of water governance in
this context of environmental change, we are specifically interested in learning about the role of
Tribes and First Nations in water management and governance in this transboundary watershed.
To do this we are working with the Tr’ondëk Hwëch’in, Kluane, White River and
Carcross/Tagish First Nations and the Yukon River Inter-Tribal Watershed Council.
Description of Participant Activities: You are being invited to participate in an interview
because you have been identified as a knowledgeable individual on the topic of water
governance in the Yukon River Basin (Yukon Territory, British Columbia and/or Alaska). Your
participation in this research will consist of an interview to discuss your concerns about water
and engagement with water governance. The interview will last between 1 to 2 hours and will be
audio-recorded only with your consent. Please feel free to ask questions about the project at any
time during the interview. If you feel uncomfortable about any particular question(s), you may
decline to answer them.
Confidentiality: Your identity will be kept confidential. Generic names and code numbers will
be used to identify participants on all reports and to all external parties. All records will be kept
in a secure location at UBC. Audio recording will be uploaded to a portable laptop and will be
password-protected. Original records will be destroyed following the upload. The recordings will
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then be stored for at least five years in a safe location that is only accessible to the our research
team (see above). Paper documents will be protected. All computerized files will be passwordprotected and encrypted.
Potential Risks: No potential risks are expected.
Potential Benefits: Subjects may not benefit directly from participation in the study, but may
appreciate being able to share their personal experiences of these important changes.
Conclusions relevant for policy are anticipated, and as such, may result in indirect benefits for
you, or for the community.
Results of the Study: Your interview will be added to a project database and may be included in
reports and related educational materials, publications, and/or conference proceedings arising
from the project. You are most welcome to request a copy of the results of the project should you
wish. Please provide a mailing address we can send a report on the findings to.
Contact for information: We are available to answer any questions you may have about this
study. You may contact any member of the research team at the contact details provided above.
If you have any concerns or complaints about your rights as a research participant and/or your
experiences while participating in this study, contact the Research Participant Complaint Line in
the UBC Office of Research Services at 604-822-8598 or if long distance e-mail
RSIL@ors.ubc.ca or call toll free 1-877-822-8598.
Consent: Your participation in this study is entirely voluntary and you may refuse to participate
or withdraw from the study at any time without any disadvantage to yourself of any kind.
NAME: __________________________________________________________________
ADDRESS: _______________________________________________________________
SIGNATURE: ____________________________________________________________
WITNESS: ____________________________DATE:___________________________
Consent to use your name in research outputs:
Should you prefer to have your name included in any outputs of this work at the time of or after
the signing of this form, please waive your confidentiality below. If this decision has been made
after the original signing of this form, please be sure to date the newly signed portion below. The
inclusion of your name will apply only to those documents released after the date accompanying
this waiver.
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SIGN HERE IF WAIVING CONFIDENTIALITY:
_______________________________________________________________________
WITNESS: ____________________________ DATE: ___________________________
Once signed you should receive a copy of this consent form.
Your signature above indicates that you have received a copy of this consent form for your own
records, and that you consent to participate in this study.
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Appendix D Water Expert Interview Protocol

The University of British Columbia
Institute for Resources, Environment and Sustainability
4th Floor, 2202 Main Mall
Vancouver, BC Canada V6T 1Z4
Phone: 604-822-9250, Fax: 604-822-9250

Expert Interview Protocol
Vulnerability and change in hydrosocial systems:
Insights from Indigenous peoples’ relations to water in the Yukon River Basin
The goal of this interview is elicit input from experts, who represent a diversity of organizations
regarding water management and governance in the Yukon River Basin (Yukon Territory and
Alaska). Social Network Analysis will be conducted based on the answers to some of the
questions asked during this interview. This interview should last approximately 1- 2 hours.
Interview topics and sample questions:
1. Introduction:
a. How long have you been working in your current position?
b. Can you explain your current position to me: what do you do?
c. In what capacity do you engage with water in your work?
d. How long have you worked on water issues?
2. Water uses, Values and Risks:
a. How is water used (valued) in the watershed and/or Alaska/Yukon?
b. What are your main concerns about water quality, quantity or rate of flow in the Yukon
River Basin?
c. How would you rank these concerns?
3. Water Management and Governance:
a. Can you tell me about the kinds of water-related research, management or planning
processes that your organization/First Nation/Tribe is involved in currently, or was
involved in during the past?
b. In what capacity are you involved in these processes?
c. What are some barriers and challenges you see to First Nation/Tribal involvement in
water governance in Yukon/British Columbia/Alaska?
d. What are some opportunities you see today for increased First Nation/Tribal involvement
in water governance in Yukon/British Columbia/Alaska?
e. Have you seen any changes in how First Nation/Tribes are being involved in water
governance in Yukon/British Columbia/Alaska?
f. How does your First Nation/Tribe interact with other levels of governments with respect
to water management and planning?
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g. How does your First Nation/Tribe interact with other First Nations and/or Tribes with
respect to water management and planning?
h. What would you change about the way water is managed or governed in the
Yukon/British Columbia/Alaska, if anything?
i. Can you describe the kinds of powers that the First Nation/Tribe currently asserts with
respect to water planning/use/management?
j. Yukon Only: Chapter 14 of the Yukon Umbrella Final Agreement affirms Yukon First
Nation water rights by stating that Yukon First Nations have the right to water that is
“substantially unaltered as to quantity, quality and rate of flow.” How has this informed
or affected the actions taken by your First Nation?
k. BC First Nations/Yukon First Nations with transboundary claims: How does the lack of
land claim agreements in British Columbia affect or inform your First Nations ability to
use or make decisions about water?
l. Alaska Native Tribes: What impact does ANSCA (Alaska Native Claims Settlement Act)
have on the ability of Tribes to make decisions about water?
m. There is increasing emphasis on watershed level planning/governance on North America.
What do you see as the implications of watershed governance for First Nations/Tribes in
Yukon/British Columbia/Alaska?
n. How does the U.S. Canada Border impact what Tribes and First Nations are able to
engage in watershed governance in the Yukon River Basin?
o. In the long-term, how do you think that increased First Nations/Tribal involvement in
water governance either through self-governance or co-governance could influence they
way water is managed?
4. Community-Based Monitoring:
a. How has your community used water data from community-based monitoring in
decision-making?
b. What other types of information (e.g.,water quality samples, traditional knowledge) do
you use to help you make decisions about water (and land) within your traditional
territories?
c. Settlement lands?
5. Social Network Analysis:
a. Are there any other people who you would recommend to participate in this study?
b. What institution do they work for?
c. Do you have any connections to organizations involved in water or environmental work
in Yukon, British Columbia or Alaska whose work is relevant to the Yukon River Basin?
d. How does the work conducted by these organizations/individuals connect to your own
work?
6. Is there anything that I haven’t asked you about that you would like to add to this interview?
Thank You!
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Appendix E CBM Technician Consent Form

The University of British Columbia
Institute for Resources, Environment and Sustainability
4th Floor, 2202 Main Mall
Vancouver, BC Canada V6T 1Z4
Phone: 604-822-9250, Fax: 604-822-9250

Participant Consent Form
Vulnerability and change in hydrosocial systems:
Insights from Indigenous people’s relations to water in the Yukon River Basin
Principal Investigator:

Professor Terre Satterfield
Institute for Resources, Environment and Sustainability

Co-Investigator(s):

Nicole Wilson
Institute for Resources, Environment and Sustainability

Sponsor(s): Social Sciences and Humanities Research Council, Insight Grant and the Northern
Scientific Training Program.
The research is conducted as part of a graduate degree and collected data will be part of a thesis.
Purpose: This study aims to improve understandings of Indigenous peoples’ vulnerability and
responses to change in water in the Yukon River Basin, which spans Alaska, Yukon and British
Columbia. To do this, we are working with the Yukon River Inter-Tribal Watershed Council
(YRITWC). Community-based monitoring programs are considered one method Tribes and First
Nations are using to document environmental change within their territories. We are specifically
interested in learning about the benefits and challenges of the YRITWC’s Indigenous
Observation Network from your perspective.
Description of Participant Activities: You are being invited to participate in an interview
because of your participation in the Indigenous Observation Network, the YRITWC’s
community-based monitoring program, as a water quality sampler. Your participation in this
research will consist of an interview to discuss the benefits and challenges of the Indigenous
Observation Network. The interview will last between 1 to 1.5 hours. The interview will be
audio-recorded and in written format only with your consent. Please feel free to ask questions
about the project at any time during the interview. If you feel uncomfortable about any particular
question(s), you may decline to answer them.
Confidentiality: Your identity will be kept confidential. Generic names and code numbers will
be used to identify participants on all reports and to all external parties. All records will be kept
in a secure location at UBC. Audio recording will be uploaded to a portable laptop and will be
password-protected. Original records will be destroyed following the upload. The recordings will
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then be stored for at least five years in a safe location that is only accessible to the our research
team (see above). Paper documents will be protected. All computerized files will be passwordprotected and encrypted.
Potential Risks: No potential risks are expected, although topics may arise in the course of the
interview conversation that you may not have intended to include. Should you feel
uncomfortable at any time during the interview, you do not have to answer questions, you have
the right to stop the interview and/or inform the researcher about information you do not wish to
have included in the final documentation.
Potential Benefits: Participants may not benefit directly from participation in the study, but may
appreciate being able to share their personal experiences related to their involvement with the
Indigenous Observation Network. The conclusions of this research will be relevant to
community-based monitoring in this and other contexts, and as such, may result in indirect
benefits for you, or for the community.
Compensation: In appreciation for your participation in our study, we are offering a gift valued
at $30.00 CAD.
Results of the Study: Your interview will be added to a project database and may be included in
reports and related educational materials, publications, and/or conference proceedings arising
from the project. You are most welcome to request a copy of the results of the project should you
wish. Please provide a mailing address we can send a report on the findings to.
Contact for information: We are available to answer any questions you may have about this
study. You may contact any member of the research team at the contact details provided above.
If you have any concerns or complaints about your rights as a research participant and/or your
experiences while participating in this study, contact the Research Participant Complaint Line in
the UBC Office of Research Services at 604-822-8598 or if long distance e-mail
RSIL@ors.ubc.ca or call toll free 1-877-822-8598.
Consent: Your participation in this study is entirely voluntary and you may refuse to participate
or withdraw from the study at any time without any disadvantage to yourself of any kind.
NAME: __________________________________________________________________
ADDRESS: _______________________________________________________________
SIGNATURE: ____________________________________________________________
WITNESS: ____________________________ DATE: ___________________________
Once signed you should receive a copy of this consent form.
Your signature above indicates that you have received a copy of this consent form for your own
records, and that you consent to participate in this study.
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Appendix F CBM Technician Interview Protocol

The University of British Columbia
Institute for Resources, Environment and Sustainability
4th Floor, 2202 Main Mall
Vancouver, BC Canada V6T 1Z4
Phone: 604-822-9250, Fax: 604-822-9250

Community-Based Monitoring Interview Protocol (Water Quality Technicians)
Vulnerability and change in hydrosocial systems:
Insights from Indigenous peoples’ relations to water in the Yukon River Basin
This interview is aimed at individuals who participate as water quality sampling technicians as
part of the Yukon River Inter-Tribal Watershed Council’s (YRITWC) Indigenous Observation
Network (ION). The interview will last approximately 1 – 1.5 hours. Participants will be given a
small gift to acknowledge the contribution of their time and knowledge.
Interview topics and sample questions:
First, I have some questions designed to gather some background information about water in
your watershed or traditional territory.
Questions on Risk, Vulnerability and Culture
READ: Before discussing community-based monitoring, I have a couple of questions for you
about a) how and why people use and value water in the Yukon River Basin b) the extent to
which people see the ways they use and value water as threatened. Understanding these two
things is critical for assessing the extent to which ION is monitoring for change in the things
people value and/or able to address their specific questions about risks to water.
Socio-cultural relations to water (Identity, place attachment, meaning, uses and values)
1. Tell me a bit about where you are from and why water is generally important to you? To your
community?
2. What is most important to you about the water within your traditional territory? Within the
Yukon River Basin as a whole?
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3. To what extent do you agree or disagree with the following statements about the traditional
territory of [Insert name of tribe or First Nation]? (Check one per row)
Thoughts on
Strongly
your
disagree
traditional
Territory
It is my
favourite place
to be
Everything
about it is a
reflection of
me
No other place
can offer the
same
experience
I feel most at
home there
It is the best
place to do the
things I enjoy
I feel my best
(happiest)
when I am
there
I feel that I can
really be
myself there
It is important
to who I am as
a person
I feel the most
safe and secure
when I am
there

Disagree

Neutral

Agree

Strongly
agree

[do not read]
Do not know
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4. I’m going to read a list of ways of relating to or using water. To what extent do you agree or
disagree that these are important to your community? (Check one per row)
Thoughts on the Strongly
water in my
disagree
traditional
territory
Provides
educational
opportunities
Is scientifically
important
Provides tourism
and recreational
opportunities
(examples are
fishing,
swimming,
boating)
Is important for
travel (e.g.,for
travelling
required for
hunting, fishing,
trapping, berry
picking)
Provides habitat
for fish and other
animals
(e.g.,Fish, moose,
beaver etc.)
A source of food
A source of
medicine
Contributes to
aesthetic and
visual enjoyment
(e.g.,a Tranquil,
beautiful, scenic
or relaxing)
A source of
drinking water

Disagree

Neutral

Agree

Strongly
agree

[do not read]
Do not know
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Is used for other
domestic uses
from your tap
Has industrial
uses (e.g.,mining,
oil and gas
development or
agriculture)
Is important for
Indigenous
culture
Has spiritual and
ceremonial uses
and values
Other: (Please
specify)
5. Please describe which subsistence activities you participate in and describe why they are
important to you and/or your community? (Examples include hunting, fishing, trapping, berry
picking and medicinal plant harvesting)
6. How important is it to have good water quality and water quantity (water levels and seasonal
rates of flow) for the activities mentioned above? Please describe…
7. Throughout the year, how frequently do you participate in subsistence activities (examples
include hunting, fishing, trapping, berry picking and medicinal plant harvesting)?
__ On a weekly basis …………………………………………………...1
__ Several times a year ………………………………………...……….2
__ Once a month………………………………………………………...3
__ Once a year ………………………………………………………….4
__ Not at all ………………………………………………………...…..5
[Do not read]
__ don’t know
__ did not answer
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Community drinking water and wastewater profile
8. What is the source of drinking water for your community? (Estimate what percentage of your
community relies on each of these sources)
___ Community well (Ground water source)
___ Individual well (Ground water source)
___ Surface water source (Examples include lakes or rivers)
___ Natural source (EG. Traditional drinking water sources other than your main supply such as
springs, lakes or rivers)
___ Other___________________________________________
(do not read)
___ Don’t know
___ Did not answer
9. Is your community’s main source of drinking water chlorinated?
__ Yes
__ No
10. What percentage of your community has access to running water in their homes? How is it
delivered to the houses (e.g.,Piped or trucked)?
11. Do you receive enough household tap water for all your domestic needs?
__ Yes ........................................................................................1
__ No .........................................................................................2
(do not read)
__ Don't know
__ Did not answer
12. Is your community currently under a Drinking or Boil Water Advisory, or has your reserve
been under a drinking or boil water advisory in the past 12 months, as far as you know?
__ Yes ........................................................................................1
__ No .........................................................................................2
(do not read)
__ Don't know
__ Did not answer
13. What form of sewage treatment do you have in your community? (e.g.,Sewage lagoon or
Leach fields)
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Environmental Impacts: Threats to water quality, quantity and seasonal rates of flow
14. On a scale of 1 to 5, how would you rate the overall health of the water within your
traditional territory generally?
__ Very bad ...............................................................................1
__ Below average.......................................................................2
__ Average………….................................................................3
__ Above average ………………..............................................4
__ Very good..............................................................................5
(do not read)
__ Don't know ...............................................................................8
__ Did not answer ....................................................................................9
15. On a scale from 1, very bad to 5, very good with 3 meaning neither good nor bad, how would
you rate the quality of drinking water in your community?
__ Very bad ...............................................................................1
__ Below average.......................................................................2
__ Average………….................................................................3
__ Above average ………………..............................................4
__ Very good..............................................................................5
(do not read)
__ Don't know
__ Did not answer
16. How safe or unsafe do you think your tap water supply is? Is it...
[Read list]
__ Very safe .................................................................................1
__ Somewhat safe..........................................................................2
__ Somewhat unsafe.......................................................................3
__ Very unsafe ..............................................................................4
(do not read)
__ Don't know
__ Did not answer
17. What changes have you seen in the water in your traditional territory?
e. How do you think water quality and quantity have changed? ie. What do you think has
caused these changes?
f. What do you think are the biggest impacts on/threats to the waters within your traditional
territory presently?
g. What do you think will be problems in the future?
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18. How have these changes impacted you? How you use your traditional territory?
d. How have these changes/impacts made you feel?
e. Do you feel your relationship with your traditional territory has changed because of
[insert impacts mentioned by participant]?
f. Are there places you no longer use due to changes in water quality or quantity?
g. How well do you feel you can deal with these changes?
19. If it gets worse, what will that mean for you? For your community?
a. What changes do you feel might be too much for you?
Action and Priorities
20. What do you think should be done about the changes taking place in your traditional
territory?
h. Do you think that these changes can be fixed?
i. What do you think is the most important thing that needs to be addressed?
j. Who do you think should be involved in planning for the region?
i.e. community, regional government, state/territorial government, federal government
k. Would you like to be involved? In what ways?
l. What do you think you could do to help protect the region?
m. What would make you feel safer about your water quality, quantity and rate of flow in
your traditional territory?
21. I am interested in learning which sources of information your community uses to learn about
changes in water quality or quantity. To what extent do you agree or disagree that the following
are reliable sources of information about water?
Information
Strongly
Source
disagree
Word of mouth
Public
meetings or
presentations
Discussions
with other
governments
Water quality
data from ION
Government
sources of
water data (For
example,
Environment
Canada)
Websites

Disagree

Neutral

Agree

Strongly
agree

[do not read]
Do not know
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Traditional
knowledge
News Paper
Articles
Other. Please
specify:

Receive very
little reliable
information
READ: Now I have a few questions the Yukon River Inter-Tribal Watershed Council’s water
quality monitoring program, the Indigenous Observation Network and your experience as a
water quality sampler within this program.
22. Tell me a bit about why you are involved with community-based monitoring?
23. How many years have you been participating in the YRITWC’s water quality monitoring
program as a sampler?
24. Why do you participate in the YRITWC Sampling Program? (e.g.,why is this communitybased monitoring program important to you? Why is it important for your community?)
25. How well does the CMB program address your community’s concerns? If not, how could the
program be improved?
26. What have you learned by participating in the CBM program?
27. To what extent do you think other members of your community aware of the CBM program?
__ very unaware ………………………………………………..1
__ unaware ……………………………………………………..2
__ neutral ………………………………………………………3
__ aware ……………………………………………………….4
__ very aware ………………………………………………….5
[do not read]
__ do not know ………………………………………………..6
__ did not answer ……………………………………………..7
28. In your opinion, what could be done to make people more aware of the monitoring program?
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29. How much do you agree or disagree with the following statement?
The program and sampling data are worthwhile [valuable?] for my community (Choose one)
__ strongly disagree …………………………………………..1
__ disagree ……………………………………………………2
__ neutral ……………………………………………………..3
__ agree ………………………………………………………4
__ strongly agree ……………………………………………..5
[do not read]
__ do not know……………………………………………….6
__ did not answer…………………………………………….7
30. How many water quality training sessions have you attended? (These include either central
training session in Fairbanks, Anchorage or Whitehorse or on site training programs in your
community)
31. Did you find those training sessions helpful?
__Yes
__No
32. What are the main challenges you have encountered in your role as a water quality sampler?
33. How have you, your Tribe or First Nation or other parties benefited from participation water
quality sampling as part of ION, if at all?
34. Do you conduct the water quality training as part of your job? (For example, working for a
Tribe or First Nation)
35. Does your Tribe or First Nation receive specific funding for you to participate?
__Yes
__No
i.
ii.
iii.

If so [answered yes to 35], which sources of funding do you receive (please list/briefly
explain)?
If your Tribe or First Nation were not funded to do the sampling, would it change your ability
to participate?
If not [answered no to 35], to what extent would a funding source assist you with
participating in sampling?

36. Have there ever been times when you were not able to sample?
__ Yes
__ No
a. IF YES, what prevented you (please list)? What would have helped in that situation?
b. IF NOT, what factors have enabled you to consistently conduct sampling?
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37. What do you think about the current site(s) where your community samples? What would
you change about this, if anything? (For example, the site location or sampling parameters
related to water quality, quantity or rate of flow)
38) Has your community used or do you intend to use the water quality data?
__Yes
__No
39. What role, if any, does traditional knowledge play in understanding changes in water quality,
quantity and rate of flow within your traditional territory?
40. How has traditional knowledge been used in conducting ION? What suggestions would you
make to improve the involvement of traditional knowledge in monitoring, if any?
41. Does your community have or participate in any other monitoring program? (Examples
include fish and wildlife monitoring programs)
42. Did you receive a copy of your community’s water quality report in 2013?
__Yes
__No
43. Have you read your community’s water quality report?
__Yes
__No
a) If yes: What did you think about the water quality report?
b) Have you heard comments from other community members about the water quality report?
c) If no, please list the reasons why. This is very useful information for us, so we can ensure
more people read the monitoring results from their community.
44. What changes would you recommend for the next version of the water quality report?
45. Do you have suggestions for other ways the YRITWC could share important information
about CBM program?
46. Do you have any other suggestions for improving the program?
Demographics
READ: Now I have just a few more questions about you.
47. Tribe or First Nation respondent is from (resides in or is a citizen of):
a) Resides of:________________
b) Is a member of:______________ (self-identification)
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48. What is your age? (Check one)
__ 18-25 …...………………………………. 1
__ 26-35 ..………………………………….. 2
__ 36-45 …………………………………… 3
__ 46-55 …………………………………… 4
__ 56-65 …………………………………… 5
__ 66-75 …………………………………… 6
__ 76+ ……………………………………... 7
[do not read 8 or 9]
__ don’t know ………………………………8
__ did not answer …………………………...9
49. Gender (self-identification):
50. What languages do you speak? (Indigenous Language, English, French etc.)
51. What is the highest level of formal education that you have completed?
__ Grade School …………………………………………………..1
__ High School ……………………………………………………2
__ Some College or Technical School …………………………….3
__ University Degree ………………………………………………4
__ Graduate Degree ………………………………………………...5
[do not read 5 or 6]
__ don’t know ……………………………………………………….6
__ did not answer ……………………………………………………………..7
52. Are there any other comments you would like to make?
Thank you for your time!
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Appendix G CBM Other Stakeholder Consent Form

The University of British Columbia
Institute for Resources, Environment and Sustainability
4th Floor, 2202 Main Mall
Vancouver, BC Canada V6T 1Z4
Phone: 604-822-9250, Fax: 604-822-9250

Participant Consent Form
Vulnerability and change in hydrosocial systems:
Insights from Indigenous peoples’ relations to water in the Yukon River Basin
Principal Investigator:

Professor Terre Satterfield
Institute for Resources, Environment and Sustainability

Co-Investigator(s):

Nicole Wilson
Institute for Resources, Environment and Sustainability

Sponsor(s): Social Sciences and Humanities Research Council, Insight Grant, and the Northern
Scientific Training Program.
The research is conducted as part of a graduate degree and collected data will be part of a thesis.
Purpose: This study aims to improve understandings of Indigenous peoples’ vulnerability and
responses to change in water in the Yukon River Basin, which spans Alaska, Yukon and British
Columbia. To do this, we are working with the Yukon River Inter-Tribal Watershed Council
(YRITWC). Community-based monitoring has been identified as one way that Tribes and First
Nations participate in water management and governance. The purpose of this interview will be
to evaluate the benefits and challenges of the YRITWC’s Indigenous Observation Network.
Description of Participant Activities: You are being invited to participate in an interview
because of your participation in the Indigenous Observation Network, the YRITWC’s
community-based monitoring program. Your participation in this research will consist of an
interview to discuss the benefits and challenges of the Indigenous Observation Network. The
interview will last between 1 to 2 hours and will be audio-recorded only with your consent.
Please feel free to ask questions about the project at any time during the interview. If you feel
uncomfortable about any particular question(s), you may decline to answer them.
Confidentiality: Your identity will be kept confidential. Generic names and code numbers will
be used to identify participants on all reports and to all external parties. All records will be kept
in a secure location at UBC. Audio recording will be uploaded to a portable laptop and will be
password-protected. Original records will be destroyed following the upload. The recordings will
then be stored for at least five years in a safe location that is only accessible to the our research
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team (see above). Paper documents will be protected. All computerized files will be passwordprotected and encrypted.
Potential Risks: No potential risks are expected, although topics may arise in the course of the
interview conversation that you may not have intended to include. Should you feel
uncomfortable at any time during the interview, you do not have to answer questions, you have
the right to stop the interview and/or inform the researcher about information you do not wish to
have included in the final documentation.
Potential Benefits: Participants may not benefit directly from participation in the study, but may
appreciate being able to share their personal experiences related to their involvement with the
Indigenous Observation Network. The conclusions of this research will be relevant to
community-based monitoring in this and other contexts, and as such, may result in indirect
benefits for you or the work that you do.
Results of the Study: Your interview will be added to a project database and may be included in
reports and related educational materials, publications, and/or conference proceedings arising
from the project. You are most welcome to request a copy of the results of the project should you
wish. Please provide a mailing address we can send a report on the findings to.
Contact for information: We are available to answer any questions you may have about this
study. You may contact any member of the research team at the contact details provided above.
If you have any concerns or complaints about your rights as a research participant and/or your
experiences while participating in this study, contact the Research Participant Complaint Line in
the UBC Office of Research Services at 604-822-8598 or if long distance e-mail
RSIL@ors.ubc.ca or call toll free 1-877-822-8598.
Consent: Your participation in this study is entirely voluntary and you may refuse to participate
or withdraw from the study at any time without any disadvantage to yourself of any kind.
NAME: __________________________________________________________________
ADDRESS: _______________________________________________________________
SIGNATURE: ____________________________________________________________
WITNESS: ____________________________DATE:___________________________
Once signed you should receive a copy of this consent form.
Your signature above indicates that you have received a copy of this consent form for your own
records, and that you consent to participate in this study.
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Appendix H CBM Other Stakeholder Interview Protocol

The University of British Columbia
Institute for Resources, Environment and Sustainability
4th Floor, 2202 Main Mall
Vancouver, BC Canada V6T 1Z4
Phone: 604-822-9250, Fax: 604-822-9250

Community-Based Monitoring Interview Protocol (Other Stakeholder)
Vulnerability and change in hydrosocial systems:
Insights from Indigenous peoples’ relations to water in the Yukon River Basin
The purpose of this interview will be to gain insight into the benefits and challenges associated
with community-based monitoring programs like the YRITWC’s Indigenous Observation
Network. You are being invited to participate in an interview because of your participation in the
Indigenous Observation Network, the YRITWC’s community-based monitoring program. The
interview will last approximately 1 – 1.5 hours.
Interview topics and sample questions:
1. Introduction: How long have you been working in your current position? Can you explain
your current position to me: what do you do? In what capacity do you engage with water in your
work?
2. What is your role in ION water quality monitoring program?
3. History of ION:
a. How many years have you been involved with the network?
b. Why was ION first developed?
c. Who was involved in developing the program?
4. Why is community-based monitoring important? Why is ION in particular important?
5. What have been the main strengths/benefits of ION? What factors have contributed to its
success?
6. What are the main challenges associated with ION? How could these challenges be addressed?
7. What could be done to address these challenges and more generally to improve the program?
8. To your knowledge, how has traditional knowledge informed water quality monitoring
conducted through ION?
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9. To your knowledge, how is the water quality data collected through ION used?
10. Have you experienced any data quality issues? What have you done, or what could be done
to overcome these?
11. What advice or suggestions would you provide to other people who are interested in
developing their own CBM program?
12. Is there anything that I haven’t asked you about that you would like to add to this interview?
Thank You!
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