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ABSTRACT
This dissertation examines the involvement of war lawyers (military lawyers) in targeting
operations carried out by the US and Israeli militaries. It draws on over 50 interviews with war
lawyers and military operators as well as extensive research with primary and secondary
sources. The research shows that war lawyers are extensively involved in US and Israeli
targeting operations – though there are some key differences between them – and that law
plays a significant role in the planning and conduct of targeting operations. The research also
shows that the reach of war lawyers is not unlimited; their involvement in time-sensitive
targeting, especially, is extremely limited and sometimes non-existent. Nevertheless, the
involvement of war lawyers in targeting operations is novel from a historical perspective. In
the US, war lawyers have served their military for centuries; war lawyers in Israel have served
since the state was founded in 1948. Yet despite these histories – which I trace – war lawyers
did not begin to provide legal advice to military commanders in targeting operations until
the early 1990s. This dissertation asks:
1) Why and when did military lawyers become involved in giving legal advice on
targeting operations?
2) Why has war become more juridical?
3) What effect do military lawyers have on the conduct and outcome of targeting
operations?
4) What effect does law have on the conduct of later modern war?
Warfare became more legalistic in the late twentieth century; this and other factors meant
that war lawyers were increasingly relied upon to make sense of complex legal problems on
the modern battlefield. War lawyers work with and across several bodies of law but the most
important is a branch of international law called the laws of war. This dissertation finds that
war lawyers employ the laws of war not only to minimise military violence but also to enable,
legitimise and sometimes even extend it.
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LAY SUMMARY
This dissertation examines the involvement of war lawyers (military lawyers) in targeting
operations carried out by the US and Israeli militaries. It draws on over 50 interviews with war
lawyers as well as extensive research with primary and secondary sources. War lawyers began
giving legal advice to military commanders in targeting operations in the early 1990s. This
dissertation asks: why and with what consequences? Warfare became more legalistic in the
late twentieth century; this and other factors meant that war lawyers were increasingly relied
upon to make sense of complex legal problems on the modern battlefield. War lawyers work
with and across several bodies of law but the most important is a branch of international law
called the laws of armed conflict. This dissertation finds that war lawyers employ the law of
armed conflict not only to minimise military violence but also to enable, legitimise and
sometimes even extend it.
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Figure 1. The Kirya. The Israeli military headquarters in central Tel Aviv is home to the International Law Department of
the Military Advocate General. It is also one of the key command and control centres used to plan and execute targeting
operations. The playful statues in the foreground and the sunny streets belie the violence that is planned and unleashed
from military locations like the Kirya. Source: photo by author.

“Targeting is the sine qua non of warfare. … Reduced to its essence, war is about attacking the enemy.
The law of targeting consequently lies at the very heart of the law of war”
Michael Schmitt, former US Air Force military lawyer, and Professor at the United States Naval War
College, 2012. 1
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PERMISSION TO KILL
It is 2003 and a meeting is taking place inside the Kirya, the Israeli military’s main headquarters in
central Tel Aviv (see Figure 1).2 A ‘terrorist group’ in Gaza has allegedly kidnapped an undercover
Palestinian agent who is working for the Israeli military. He is currently being interrogated with extreme
prejudice – i.e. tortured – inside a building in Gaza City. The Israeli military is no stranger to torture
and recognises the dangerousness of the situation and the risk of the agent relinquishing potentially
classified material to the enemy. 3 Those present at the meeting in the Kirya have received intelligence
suggesting that the group is planning to kill him in about twenty minutes, although we do not know
what kind of intelligence or how reliable it is. Assembled around the table are the senior military
personnel who make up the Israeli military’s ‘targeted killing team’ and they are discussing whether
they should order a missile to be used against the target, effectively ending the interrogation, but they
have come up against an operational problem. The mathematical analysis of the missile trajectory and
blast radius shows that no matter how they fire, the neighbouring apartment is likely to be 80%
destroyed in the explosion. 4 Unable to decide how to proceed – to fire the missile or not – they send
an aide upstairs to request the assistance of a man called Daniel Reisner.

Colonel Daniel Reisner is a military lawyer and in 2003 he held the prestigious position of head of the
International Law Department of the Israeli military. When I meet the (now retired) Colonel we are just
a few blocks away from the events he is describing in the Kirya, though it is a decade later and he now
works for a large Israeli law firm called Herzog, Fox and Neeman. Col. (ret.) Reisner exudes a certain
charisma and likes to tell stories about himself and his deft legal opinions. Reisner seems very
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Sovereign States and the Problem of Torture’.
4

Like the US and other advanced militaries, the Israeli military really does measure such things, at least when time permits,

which, of course, is a crucial caveat because the situation does not always allow for such measurements. The procedure is
known as a Collateral Damage Assessment (CDA) or Collateral Damage Estimate (CDE). According to the Israeli Ministry of
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comfortable when it comes to talking about the life and death decisions he has been involved in. I
have read almost all there is to read about (and by) Reisner (at least that which has been published in
English) in preparation for my interview with him and some of it is less than charitable. At one extreme
he and his legal department are accused of committing war crimes against Palestinians, an accusation
that has fueled claims online that they should be tried in the International Criminal Court (ICC).5 At the
other extreme, he is celebrated as the legal conscience of the Israeli military, the man who created
new law to deal with an especially turbulent time in the Palestine-Israel conflict, the second Intifada.6
Intifada is an Arabic word derived from the Arabic term nafada, meaning ‘shake off’, and the year 2000
marked the birth of the second major indigenous popular uprising against the illegal colonial
occupation of Palestine (the first intifada took place between 1987 and 1993). I am here to ask Reisner
about his involvement in making and interpreting laws that both protect and kill (the important
question, of course, is who do they protect and who do they kill?), and the seriousness of the subject
makes me slightly queasy. As though able sense my unease, Reisner asks his assistant to make me a
cappuccino. He no longer drinks coffee because he recently had a heart attack and the caffeine is not
good for his weak heart. When my drink arrives, he smiles and relaxing back into his chair he begins
his story: “This will take a long time.”

Colonel Reisner has now joined the meeting of the targeted killing team, who are scratching their
heads because they can’t decide whether to order the missile to destroy the target. Here is the
problem: They have absolutely no intelligence as to whether the next-door apartment is inhabited or
not. They think it lawful to kill the kidnappers (they are terrorists, Reisner tells me, though how he
knows this is also unclear) – and even lawful to kill their own agent – but they are not sure whether
they are also allowed to destroy the adjacent apartment and injure or kill anybody that may be inside.
There may be men, women and children inside, and some or all of the innocent people could die if
the strike goes ahead. So, the question boils down to this: is the risk of causing incidental loss of

5

Yotam Feldman and Uri Blau claim that “the application of international law in the territories, and in the Gaza Strip in

particular, lays the groundwork for war crimes, in which […] the legal advisers themselves [including Reisner] are culpable.
They quote legal scholar Orna Ben-Naftali: "It is a reasonable assumption that the legal advice validates offenses while
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and the majority of the buildings can be treated as legitimate targets. The law has actually been stood on its head. It has
ceased to fulfill its purpose, and so we have to admit that it has gone into dissolution procedures ahead of bankruptcy."
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civilian life in the building next door excessive in relation to the concrete and direct military advantage
anticipated by carrying out the strike (i.e. killing the ‘terrorists’)?7

If the risk of killing civilians were excessive then the attack would be illegal because it would violate
the ‘principle of proportionality’ in the laws of war. Proportionality requires the attacking party to weigh
‘military advantage’ against potential negative secondary effects of carrying out any attack, and to
strike a balance between the two. If the incidental effects clearly outweigh the anticipated military
advantage, then the attack would be considered excessive and a breach of proportionality. In this
instance, the risk is that civilians might be killed. This risk is to be weighed against at least two military
advantages: ending the interrogation and thereby preventing the agent from giving up potentially
classified information, and killing the ‘terrorists’. But given that the targeted killing team have no way
of knowing if (and how many) civilians are near the target, there is no objective, balanced or fair way
to make a judgement. They must do the best with what they have. This is a classic case of what is often
referred to as the ‘fog of war’, and even with all their human and technological expertise – drones in
the sky and eyes and ears on the ground – the targeting killing team cannot see through it.

All the time, the clock is ticking and it is tense in the war room. These targeted killing meetings have
a man in charge, a commander of senior rank whose ultimate responsibility it is to make the final call
on a potential killing. This anonymous commander has grown impatient with the conversation. He
interrupts, points directly to Reisner, and asks the rest of the team: “Has he [Reisner] approved [the
strike] yet?” “Not yet”, the others say, clearly under the impression that Reisner has been called into
the meeting to make the final call. “Hurry up! We don’t have much time”, exclaims the commander
and leaves the room. Those remaining in the room turn to Reisner: “So can we fire the missile?”, they
ask, now with less than fifteen minutes to act.

At this point Reisner becomes frustrated because it seems like everyone is asking him to make the
decision. Technically – legally – this is not his decision to make. The commander must make the
decision, not Reisner. Reisner’s job is merely to advise the commander and make him aware of the

7

This legalistic wording is borrowed from the ICRC Rule 14 Proportionality in Attack: “Launching an attack which may be
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4

FOREWORD. LAWYERS IN THE WAR ROOM
relevant law and what his legal options are. As the adage goes, “military lawyers advise, commanders
decide.”8 His frustration evident, Reisner launches into an impassioned speech to correct them:
“I am not the Chief of Staff [the head of the Israeli military], I am a lawyer and I don’t decide
for you who you kill. I advise you on the risks of any decision you make and what you are doing
right now is trying to throw the responsibility on me because you don’t know what to do. And
that can’t happen. Not because I’m afraid of the responsibility, but because it’s not my job.
Your job is to make the difficult decisions and I’ll tell you what are the legal risks you are going
to take, and don’t get mixed up because I think you’ve lost command responsibility here.”

His words are met with silence. He continues:
“[But] I will tell you that I don’t think it’s a war crime to attack the house. I’ll tell you why not:
because you have a military reason to attack, you’ve got the target, you don’t have any
indications of any civilians, you haven’t seen any civilians in the house and the blinds are shut,
there is no laundry, let’s say 60% that the house is currently uninhabited and 40% that maybe
there is someone there. But given the balance of things and the time here it doesn’t look like
a war crime even if you get it wrong. However, if it’s a local orphanage and we got it wrong,
and we are going to kill them then we are all in shit.”

Reisner makes no reference to moral guilt; the “shit” the team might find themselves in doesn’t seem
to be morally problematic – it just won’t look good if they destroy an orphanage and kill innocent
civilians inside.

The commander who has re-entered the room during Reisner’s monologue, thanks him for his opinion.
He interprets Reisner’s words as giving him a green light: the attack will go ahead.

* * *
The scenario I have just outlined, as remembered by Reisner, is an example of a so-called ‘targeted
killing’. The definition of targeted killing is highly contentious but the most important thing as far as
the forgoing analysis is concerned is that it is a subset of targeting. I define targeting as the process
of producing, selecting and prioritizing targets – people, places, and objects – and using force to
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incapacitate, injure, kill or destroy them.9 The means and methods of targeting is not unlimited;
precaution must be taken to avoid unnecessary death and destruction. Targeted killing focuses
exclusively on the killing of individuals (as distinct from both objects and the more generalized form
of the ‘enemy’, who are a collective). Indeed, perhaps the only uncontentious thing that can be said
about targeted killing is that it involves killing individuals. Legal Adviser for the International
Committee of the Red Cross Nils Melzer defines targeted killing as “the use of lethal force attributable
to a subject of international law with the intent, premeditation and deliberation to kill individually
selected persons who are not in the physical custody of those targeting them.”10 Targeted killing has
become an increasingly important part of targeting strategy and later modern war over the last two
decades. Often, the enemy is no longer a standing army of a competing state but a hodgepodge of
non-state actors, including, inter alia, independence movements, anti-occupation fighters, and
terrorist organizations. Later modern war has, in some senses, become “individualized” as advanced
militaries track and target individual enemy combatants in much the same way that the police track
and target criminals.11 Yet as important as the targeting of individuals has become, it remains one
targeting tactic among a much broader repertoire of targeting options. These include, for example,
the targeting of infrastructure, homes, hospitals, ambulances, oil and electricity production facilities,
as well command and control centers, tanks, trucks, and other hardware that makes an effective
contribution to the military operations of the enemy. I refer to these as targeting operations or simply
targeting. Again, targeted killing is a subset of targeting; it is a type of targeting operation. My concern
in the pages that follow is with targeting operations more broadly conceived but I also pay special
attention to targeted killing in Chapter 6.

I start with my encounter with Col (ret.) Reisner because his story speaks directly to the power that law
and lawyers have in structuring modern targeting operations. Today, no Western military goes to war
without a corps of lawyers like Reisner, and military lawyers are increasingly incorporated into the
various stages of lethal targeting operations not only in Israel but also and especially in the US, UK,

9
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Australia, and Canada. Their role, as I noted above, is supposed to be advisory but in the above
account – and elsewhere, as I will show – military lawyers appear to have taken on decision-making
roles in targeting operations.

The questions that the targeted killing team put to Reisner – “so can we fire the missile?” – demand
‘yes’ and ‘no’ answers; they plead not for advice but for permission; permission to kill. Reisner may
have refused to answer the commander in such black and white terms but his answer – ‘it is not a war
crime even if you get it wrong’ – produces the same effect as an affirmative. In this instance, the
commander wanted legal cover for his actions and getting Reisner’s approval was tantamount to legal
authorization. That way, if anything did go wrong, the commander could always say “I asked my lawyer
and he said yes.” While the commander must make a sound judgement based on a number of
variables – of which the law is one among many – having positive legal reinforcement from a legal
adviser strengthens his case because it provides him with the legal authority to carry out the attack.12
It also strengthens his case in the ‘court of public opinion’, because a killing sanctioned by law is more
likely to be accepted as legitimate than one that is not legal.13 Indeed, as legal scholars Jocknick and
Normand have argued: “There is a critical unspoken assumption that gives rhetorical power to the
idea of a legal war – specifically, that a legal war is more humane than an illegal war.”14

Nearly every military lawyer I interviewed – including Reisner – was at pains to point out that lawyers
are not the decision makers and that they are merely advisers. Many would tell me this as if it somehow
absolved them of the ultimate responsibility for decisions in which they were involved. As legal
advisers they still bear responsibility; and when things go wrong, they are still complicit. I am not about
to argue that military lawyers have formal decision-making power, because this dissertation is not
about attributing individual responsibility in targeting operations. Rather, it is about the work that law
and military lawyers do. It is about how law has become an essential part of targeting operations and
how military lawyers have become central actors in the complex process of later modern military killing.
Although at times it will be important to emphasise practices that appear to show military lawyers in
effective (if not formal) decision-making roles, my central aim is to show how law and military lawyers

12
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have become part of the very fabric of targeting decision-making, and to examine the consequences
of this development.

THE WAR LAWYERS
This dissertation examines the role that law plays in the conduct of lethal targeting operations carried
out by the US military in Iraq and Afghanistan, and the Israeli military in Gaza and the West Bank. I
explain the reasons for this focus in Chapter 1 but suffice it to say for now that the decision to focus
on the US and Israel was driven primarily by the fact that these states pioneered deploying military
lawyers in targeting operations. The UK did too15 but their refusal to participate in my research (citing
“national security considerations”) meant that the UK is unfortunately excluded from my study.

Today, the US Air Force alone has around 1250 JAGs, of which 100-200 are deployed around the
globe at any one time, depending on operational requirements.16 By comparison, the Israeli MAG
Corps has around only 300 military lawyers, and of these only around 30 work in the branch that is
responsible for providing targeting advice.17 Over the last three years I have interviewed over 50
military lawyers about their role in lethal targeting operations. Many people have never heard of
military lawyers, let alone understand their critical role in modern warfare. In fact, military lawyers do
a lot of things: they provide a suite of legal support to their assigned service, the army, navy, or air
force, or even the special or secret military services. My research, however, is about a special kind of
military lawyer, one who gives advice on who and under what circumstances they can and cannot kill,
and who helps calculate acceptable levels of “collateral damage.” The first reaction I get when I tell
people about what these military lawyers do is normally one of surprise. People are surprised, I think,

15

According to Dr. William Boothby, who worked for 30 years in the Royal Air Force Legal Branch and was its Deputy Director

until 2011, “the first big move forward in the provision of lawyers to operational commanders came with the deployment of
an Army lawyer to the South Atlantic thirty odd years ago during the Falklands War. […] While his involvement may not have
been as central and critical as one would expect nowadays, it was a start. RAF Legal Branch involvement in operations law
advice really took off during Gulf War One with the deployment, inter alia, of an officer who was later to become the Director
of Legal Services. Soon thereafter it became the norm for legal officers to deploy on the staff of the component commander,
and these days at any moment from our relatively small Branch there are officers on deployed operations, for example last
year [2011] in connection with air operations over Libya.” Boothby, email correspondence, 15th October 2012, on file with
author.
16

Telephone conversation with AFJAG, May 15th 2015.

17

Mandelblit, interview.

8

FOREWORD. LAWYERS IN THE WAR ROOM
because they know nothing about the existence of a whole profession (or at least sub-profession)
dedicated to divining the legality of killing in conflict zones.

There are at least three reasons why they know so little about the involvement of military lawyers in
lethal targeting operations. First, the practice is relatively new. In my interview with Reisner he
described a revolution that has taken place in Israeli and other technologically advanced militaries very
recently. “In the 1990s it was unheard of to have a lawyer in the room in a military operation planning
meeting” Reisner told me, “and now they [the Israeli military] cannot move without them.” This radical
transformation has gone largely unnoticed outside of military circles. Second, until very recently, little
has been said or written about military lawyers and their involvement in targeting operations, which
has made it almost impossible for scholars, the media or publics to learn about the role of military
lawyers within the targeting cycle. Part of the problem is that much of the business of targeting is
classified. None of this is to say that that we cannot get the information we need, but it is to say that
access to information can be imperfect and highly uneven. For example, I was granted varying degrees
of access to US and Israeli military lawyers but the UK Ministry of Defence (MOD) and the Royal Air
Force (RAF) refused to grant such access. To take another example, the US Department of Defense
(DOD) and the US Air Force are prolific publishers and have created significant online archives with
detailed information about the targeting cycle; the Israeli military, meanwhile, takes a much more
reserved approach and tends to publish – and say – far less about their targeting protocols and
procedures. All of this is to say that although militaries like the US – and, to a lesser extent, Israel – are
more porous than I once thought, it is in fact a doubly selective porosity when it comes to who will
grant access and what they will disclose.

While there are very good reasons why we do not know more about the role of military lawyers in
targeting, I believe that there are compelling reasons why we should know more about them. The first
is that military lawyers now play an important role in deciding who lives and who dies and what gets
destroyed in the later modern battlespace. They are by no means the only actors who contribute to
such decisions – and they may not even be the most important – so it is imperative not to divorce
military lawyers from the broader apparatus of which they are part. Nevertheless, the foray of military
lawyers into the business of killing is significant and demands much more attention than it has been
given. Second, the area of law that these military lawyers work in – known broadly as the laws of armed
9
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conflict (LOAC) or international humanitarian law (IHL) – is constantly coming under pressure and is
subject to change, and military lawyers are important actors in defining its trajectory and its relation
to military violence.18 In short, the daily work of military lawyers does not just reflect the laws of war; it
also changes them. There is, therefore, much more at stake here than a collection of stories about a
set of interesting characters. What is ultimately at issue is the lives and deaths of those who are caught
in the crosshairs of later modern war, and the very future of the laws that have been designed to
govern it.
* * *
I first heard about military lawyers in 2009. I was in Vancouver studying for my M.A. in Geography at
the University of British Columbia. I was writing about Israeli military violence and would often begin
my day by catching up on the latest developments in the Palestine-Israel conflict. On a cold morning
in December I opened the pages of Haaretz, a liberal Israeli newspaper. I found an article that gave
me the topic that would become the focus of my research for the next six years. Bombs were raining
down on Gaza in what the Israeli military called Operation Cast-Lead, causing massive civilian
casualties and prompting widespread international condemnation. And yet in the pages of Haaretz
Yotam Feldman and Uri Blau detailed how:

“Prior to the Gaza operation, IDF [Israel Defense Force] officers were receiving legal advice
that allowed for large numbers of civilian casualties and the targeting of government buildings.
Some legal experts, among them the former head of the army's international law division,
maintain that the IDF harnessed the law in the service of the war effort.”19

I could not reconcile the images of death and destruction with what the Israeli military and its legal
experts were apparently claiming: the carnage was legal; military lawyers were behind every targeting

18
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decision; the violence had been sanctioned by what is supposed to be one of humanity’s most
cherished accomplishments of the late nineteenth and twentieth centuries – the architecture of
international law that culminated in the Geneva Conventions. Could this be true? Was Operation CastLead legal? If it were legal, what body of law could permit this kind of devastation? If it were not legal
then why did Israel go out of its way to say it was? Who are these military lawyers, and what exactly
was their role in the war on Gaza?

I soon discovered that Israel was not the first state to employ military lawyers in targeting operations.
The US had pioneered the tactic in the First Gulf War in 1991 (Figure 2) and Israel began to emulate
the US practice when the second Intifada broke out in 2000. In fact, it was none other than Col. Reisner
who led the initiative to get military lawyers involved in Israeli targeting operations, and he managed
to do so against significant opposition from others in the military establishment.20

20
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Figure 2. “Lawyers in the war room” by Steven Keeva. This article was published in the American Bar Association Journal
in 1991. It was one of the first accounts of how military lawyers were involved in the conduct of combat operations and it
focused on the First Gulf War. Source: American Bar Association Journal, reproduced with permission.

For over two centuries military lawyers were involved only in administrative procedures affecting
soldiers like divorce, tax and courts martial. Some were deployed to warzones, but none were involved
directly in targeting decisions. In fact, the vast majority of military lawyers were figuratively and literally
far away from combat action until near the end of the twentieth century. Consider, for example, what
Col. Howard A. Brundage, the President of the US Judge Advocates Association wrote in the winter
of 1945 concerning the lack of involvement of military lawyers in combat activities during the Second
World War:
“[O]ur day to day existence during the war, our contribution to the war effort as lawyers and
as Judge Advocates seemed so insignificant and unimportant […] We were classed as Service
of Supply. We were a part of the overhead. We were far down the line from the man who
pulled the trigger. There was no excitement, fame, or glory to be expected, but only the daily
grind and drudgery that falls to the lot of the professional worker in a specialized branch of a
12
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large organization. […] The tough old line officers, the ones we had to deal with, at first had
little respect for the Judge Advocate. Those were dark and troubled days.”21

This short excerpt helps highlight how new – even revolutionary – the role that military lawyers play
today is. They were not involved in targeting and day-to-day combat, but much more than this, they
were seen as superfluous by military commanders (the ‘line officers’). Col. Brundage draws attention
to the bureaucratic role played by military lawyers and contrasts this to the “excitement”, “fame” and
“glory” attached to those men who fought on the front lines. There is a sense in which the figure of
the military lawyer was feminized: like most women in the Second World War, they did not physically
fight but supported the war effort in less masculine ways. Military lawyers did their bit, but like so much
social reproduction – in the home or in the war factory – it wasn’t properly acknowledged by the men
doing the ‘real’ fighting. War necessarily entails paperwork, but we would not say that war is fought
by the pen; war is the clash of swords and to the war-fighter everything else is secondary; this is why
the commanders had “little respect” for the military lawyers. This engendering of the military lawyer
as superfluous – perhaps feminine – continued late into the Twentieth century, and is still present
today among some junior soldiers and commanders. But in the late 1980s and early 1990s, military
lawyers started to be invited into the ‘war room’ to give legal advice to military commanders (Figure
2). The answers that they painstakingly provided would come to shape military operations of the
Twenty First century in profound ways. The role and perception of military lawyers had changed
profoundly; once superfluous, their worth came to be realized through a language that military
commanders could relate to. Military lawyers weren’t just bureaucrats; they were ‘force multipliers’.
Force is the language of war, the language of soldiers and men; to multiply force is to multiply
manhood, to project strength, to win. If military lawyers could do that, they would be welcomed into
the war room; they would be embraced by their brothers in arms. Warfare had given birth to an era of
‘lawfare’, in which law and legal discourse would proliferate, changing how war is fought and
understood (Chapter 8).

The War Lawyers examines the role that law and lawyers plays in the conduct of lethal targeting
operations carried out by the US and Israeli militaries in Iraq, Afghanistan, and Gaza and the West
Bank. It focuses primarily on the incorporation of military lawyers into the targeting process from 1990

21

Col. Howard A. Brundage, 1945 The President says…, The Judge Advocate Journal, vol 2. (3): 3, emphasis added.
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to 2016 and examines the material and discursive effects that military lawyers and targeting law have
on the conduct of continued military violence. The War Lawyers asks four questions:

1)

Why and when did military lawyers become involved in giving legal advice on targeting
operations?

2)

Why has war become more juridical?

3)

What effect do military lawyers have on the conduct and outcome of targeting operations?

4)

What effect does law have on the conduct of later modern war?

The War Lawyers is about military lawyers like Daniel Reisner and their stories, but it is also about the
complex relationship between war and law. Philosophers and legal scholars/jurists from Cicero to
Hobbes and Lauterpacht – more on them later – have traditionally viewed war and law as separate
and even oppositional. But in the pages that follow, I draw inspiration from Critical Legal Studies and
post-colonial approaches to international law to discuss the possibility of a different, more complex,
and ultimately more troubling relationship between war and law. I use the word ‘troubling’ because
war and law turn out to be two sides of the same coin, and because law animates war in all kind of
violent ways. Law does not stop war and it possibly never will. Today, war is conducted in part through
law and in turn law has become a weapon of modern war. My investigations conclude that law and the
participation of military lawyers in targeting operations do (sometimes) minimize violence but they also
enable, legitimize and even extend violence in ways that I think will shock many readers. It certainly
shocked and continues to shock me.

Craig Jones, Vancouver, January 2017.
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CHAPTER 1. INTRODUCTION: THE WAR LAWYERS

Figure 3. In this parody of juridical war a military lawyer reads US soldiers their Miranda rights as they take enemy fire.
This conservative cartoonist clearly misunderstands the role that US military lawyers play in war. Contrary to popular
representations, military lawyers do not interfere with the conduct of military operations; in fact, they help soldiers to fight
and are seen by commanders as ‘force multipliers’. By permission of Michael Ramirez and Creators Syndicate, Inc.

“International law can always be argued pro and con, but in this matter of the use of aircraft
in war there is, it so happens, no international law at all.”
Sir Arthur (‘Bomber’) Harris, 1947.22

“Although military lawyers have always been important in contemporary military operations,
today they are critical to mission success. Our nation’s Judge Advocates provide legal, and at
times, policy advice that is integrated into every aspect of military operations.”
General Stanley A. McChrystal (U.S. Army, retired), 2015.23

22

23

Sir Arthur (‘Bomber’) Harris, Marshal of the Royal Air Force (RAF), quoted in Parks, ‘Air War and the Law of War’, 2.
McChrystal, ‘Foreword’, xi.
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1.1. OF SOLDIERS AND LAWYERS
On 25 May 2016, The Telegraph ran a story by Jason McCue, a London-based lawyer and expert on
human rights.24 The headline read: “Today’s wars are fought by lawyers, not soldiers.” On the face of
it, the claim seems sensationalist. How can a lawyer fight a war? How can someone who works in the
combative but nonetheless scholarly and bloodless tradition of law become involved in something so
violent as war? Are war and law, soldiers and lawyers, not polar opposites? On the news this morning
there was certainly no sign of lawyers drawing weapons, loading missiles, or fighting for their lives on
any of today’s many battlefields. There were, however, several reports of soldiers being killed in
Afghanistan and civilians being killed by soldiers in Syria.
Soldiers remain key vectors – and victims – of war and violence. They are the ones who are sent into
battle, who risk their lives, and who inflict injury and death upon others. When politicians and pundits
talk about ‘boots on the ground’, they are talking about the boots – and bodies – of soldiers. They are
not talking about lawyer’s boots. Traditionally, lawyers don’t wear boots; they wear (polished) shoes.
Unlike soldiers, lawyers tend to be ‘deployed’ to courtrooms and behind desks, places where their
shoes won’t get too muddy (or bloody). Soldiers are people like my brother, who was trained to kill,
fire weapons and jump out of aeroplanes by the British Parachute Regiment and the Special Air
Service. He was deployed to Northern Ireland at the height of hostilities in the 1990s and even today
he regularly checks the chassis of any car before he gets into it just in case someone has tracked him
and is trying to blow him up with a carefully concealed car bomb. A soldier is a soldier.
Lawyers tend not to think like soldiers, or do the kinds of things that soldiers do. They go to law school,
not military training depot. They do mental gymnastics, not assault courses: bar exams, not pull-up
bars. Lawyers are taught to question and analyse things, while soldiers are taught obedience and
discipline. Lawyers are people like my sister, who work long hours and are well paid, who commute to
central London with a briefcase and a Kindle on the Tube, not to downtown Baghdad with an assault
rifle in an armoured Humvee. The closest my sister ever gets to a warzone, which is probably closer

24
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than many lawyers, is in business class at 35,000 feet as she flies over Iraq on her way to Kuwait to
negotiate the fine print of her company’s latest oil and gas acquisition. A lawyer is a lawyer.25
Soldiers and lawyers cut very different figures. The suited lawyer, calm, collected and rational stands
in contrast to the passionate and battle-ready soldier in full combat fatigues. They belong to different
spaces, if not entirely different worlds. What would it take for these two figures – the soldier and the
lawyer – to occupy the same space? What would it mean for a lawyer to stand alongside a solider and
fight a war? Surely it is fanciful to think of a lawyer, a lawyer like my sister, fighting “today’s wars” –
doing my brother’s job. If I asked my sister how she felt about becoming a war-fighter, I am sure she
would look at me as though I were crazy.
In what sense then are today’s wars “fought by lawyers, not soldiers”? The idea that lawyers have
replaced soldiers in today’s wars is an overstatement. There is, however, a great deal of truth to the
idea that lawyers have joined ranks with soldiers and are engaged in battle alongside them. McCue’s
claim is not that lawyers have literally taken up arms, but rather that they have become key decisionmakers in modern war. When he writes, “the real power is with the lawyers,” he is calling attention to
the ways in which law and lawyers have come to define and regulate later modern war. As he explains:
“warfare in the past saw decision-making and morality of action firmly within the hands of the
officers […] the chain of command dictated the law and ethics of the battlefield. [But] something
new pervades the mind of every soldier and the field of every battle. The generals, the infantry
and the finger pressers don’t seem to have the final say any longer […] there is now something
far more powerful and persuasive than the chain of command: there is the law. Despite the
persistent image of modern war as lawless and slapdash – common in the wake of Iraq and the
USA's drone programme – wars are now more regulated than they have ever been before […]
It is a lawyer that has final clearance on any drone attack. It is a lawyer that has final say on
whether a war is legal. It is a lawyer who decides how a prisoner will be treated.”26

25

My characterisation of lawyers is admittedly over-simplistic. Lawyers constitute a broad church; they practice different kinds

of law and they do so in different ways. Commercial law has an obvious (commercial) appeal and it takes a certain kind of
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I am not sure that we can draw quite such a neat distinction between past wars and today’s wars, and
I am not convinced that ‘the law’ has replaced the chain of command. It is probably more accurate to
say that law works through and in concert with the chain of command and that legal considerations
have become vital to effective command and leadership. I also think that McCue overstates the power
of lawyers in having the last say on the legality of war.27 Yet, as unlikely as it may sound, today no
Western military goes to war without an army of lawyers. Lawyers perform many vital roles for militaries.
For example, lawyers negotiate ‘status of forces agreements’ that are used to secure overseas military
basing rights;28 they help to calculate how victims of military violence should (and should not) be
compensated;29 and they administer military justice, prosecuting and defending soldiers in military
courts.30 Just as politics, economics and commerce has become more legalistic over the last couple
of decades, so too has war. 31 During this process of juridification (which I explain below), lawyers have
been called into ever more diverse – and sometimes surprising – areas of military operations.
The lawyers who fill the pages that follow are not the average civilian lawyer. The lawyers so intimately
involved in today’s wars are cut from a very different cloth. They go by many names. In the UK, they

27

Lawyers do not have a monopoly on law. Law belongs to the societies that produce it and law is constituted by – and
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are most often called ‘legal advisers’ or ‘LEGADs’. In the US, they are called ‘Judge Advocates’ or
‘JAG’s’ (Judge Advocate General). In Israel, they are called ‘Military Advocates’, lawyers who belong
to Israel’s Military Advocate General Corps. In Australia, they are somewhat ambiguously referred to
as ‘Legal Officers.’32 They may have different titles in different militaries but what unites them is the
fact that they are not just lawyers; they are also soldiers. “Soldiers first, lawyers always,” is the unofficial
motto of Israeli military lawyers.33 As a former Judge Advocate General for the United States Army
repeatedly told junior military lawyers under his command: “We are Soldiers who happen to be
lawyers.”34 These men and women go to law school and they go to military training depot. They work
in courtrooms and are deployed to warzones. They study law and they fight war. They are soldierlawyers and if any lawyer can be said to be on the front lines of today’s wars, it is they. They are military
lawyers. They are war lawyers.

1.2. KILL-CHAIN LAWYERS AND THE REVOLUTION IN MILITARY
LEGAL AFFAIRS
This dissertation is about military lawyers, but it is about a particular kind of military lawyer – one that
fights war at the very ‘tip of the spear’. It is about military lawyers who are involved in lethal targeting
operations – including targeted killing operations – and who practice something called targeting law.
Again, I define targeting as the process of producing, selecting and prioritizing targets – people,
places, and objects – and using force to incapacitate, injure, kill or destroy them. Targeting law refers
to the international, domestic and military law that governs targeting; it applies equally in land, air,
sea, space, and cyberspace,35 though my primary focus is on aerial targeting because it plays such a
vital – and growing – role in both Israeli and US military operations. This dissertation examines the role
that law plays in the conduct of lethal targeting operations carried out by the US military in Iraq and
Afghanistan, and the Israeli military in Gaza and the West Bank. It focuses primarily on the
incorporation of military lawyers into the targeting process from 1990 to 2016 and examines the
32
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material and discursive effects that military lawyers and targeting law have on the conduct of continued
military violence.
The US Air force has a special name for the lethal targeting process. They call it the “kill-chain.”36 The
kill-chain consists of a six-stage target cycle: Find, Fix, Track, Target, Engage, and Assess – commonly
shortened to F2T2EA. Militaries, and especially the US military, use a lot of acronyms, even – or
perhaps especially – when referring to processes of killing. It has the effect of neatly formalizing
complex procedures, discursively distancing the doer from the deed. The purpose of the kill-chain is
to kill people and destroy places and physical objects, though it is increasingly used to hunt and kill
individuals based on either their identity and history (“personality strikes”) or on their supposedly
suspicious behaviour (“signature strikes”).37 The US Air Force has for a long time sought to make the
kill-chain more efficient and more responsive to events as they take place in real-time. These efforts
focus on minimizing the time between ‘finding’ and ‘finishing’ a target, or what is known as
“compressing the kill-chain” (see Figure 4)

38

One US Air Force military lawyer told me that military

lawyers have become “key members” of the kill-chain.39
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Figure 4. The Optimized Kill-chain. “We must integrate all ISR [intelligence, surveillance and reconnaissance] data in
moments, not minutes or hours”. Source: Maj Gen Paul Dettmer, US Air Force. Public domain.

Military lawyers have not always been part of the kill-chain. In fact, their incorporation is a recent
development, especially when viewed against the (much longer) history of military lawyers and military
law. William Boothby, the former Deputy Director of Legal Services for the Royal Air Force, suggests
that the role of military lawyers has changed radically from maintaining discipline to direct involvement
in operations:
"Whereas in the (distant) past, the role of lawyers in operations would have been seen by most
as centred on maintenance of discipline and dealing with personal legal issues, the
developments that we have seen in targeting and weapons law, the increasing legal
challenges that arise from operations, the critical and more widely recognised importance of
legal compliance to strategic success and of course other factors such as the treaty
requirement to make legal advice available to commanders at appropriate levels have
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contributed to placing the lawyer at the centre of the targeting process and at the right arm
of most commanders."40
Military lawyers have been around for several centuries. According to the official history of the Judge
Advocate General’s Corps, “the institution of the Army lawyer is but 23 days younger than the Army
of 1775 commanded by George Washington.”41 Despite this long history, military lawyers did not take
part in combat activities until late in the twentieth century. Prior to the early 1990s, military lawyers
were bit players in the sideshow of military administration; their main duties were limited to military
justice and peacetime issues (e.g. courts martial, tax law, divorce law). Even today military lawyers
perform a wide range of duties that are not directly related to combat operations but are similar to
the work of a desk-bound civilian lawyer.
Beginning in the 1990s, and especially since the early 2000s, however, military lawyers began to play
a much more central and direct role in actual combat activities. Over the last two decades, military
lawyers have become closely involved in adjudicating between who lives, who dies, and what gets
destroyed on the battlefield. When it comes to assassinating a suspected terrorist travelling in a car
through the desert in Yemen, killing Osama bin Laden in Pakistan, destroying a residential
neighbourhood in the middle of Gaza City, or killing tens or even hundreds of civilians, military lawyers
are central to military operations. A former US military lawyer aptly called this development a
“revolution in military legal affairs”.42 Daniel Reisner, the Israeli military lawyer I introduced in the
foreword, explained one facet of the revolution thus: “in the 1990s it was unheard of to have a lawyer
in the room in a military operation planning meeting and now they [the Israeli military] can’t move
without them.”43

While Reisner’s claim may well be true for deliberative targeting operations, it is certainly not always
true for dynamic targeting operations. The distinction is a crucial one, which I explore in detail in
Chapter 6 and Chapter 7, but I must point out the fundamental difference between the two as they
each entail their own idiosyncratic protocols that effect the extent to which military lawyers are
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involved. Deliberative targeting operations (sometimes also called planned targeting) are those that
have been pre-planned and pre-authorized, normally at least a day or two before the target is
‘prosecuted’. Dynamic targeting operations (also sometimes called time-sensitive targeting (TST)) are
not planned but emerge on the battlefield in the flow of combat operations; they are so-called ‘targets
of opportunity’. In a dynamic targeting operation, the time between the identification of the target
and its ‘prosecution’ – the ‘Find, Fix, Finish’ phase – is typically much shorter than deliberative
targeting operations: hours, minutes and even seconds, rather than days, weeks or months. As I
previously noted, the US Air Force refer to this as the “compression of the kill-chain” and they are
extremely proud of their putative ability to perform bombing “at the speed of thought”, to use Nick
Cullather’s hyperbolic phrase.44 There is another, perhaps simpler way of thinking about the
distinction. If a pilot has been briefed on a target before she or he steps to the aircraft, then it is a
deliberate target. If a target appears after an aircraft has taken off and the pilot receives his or her
orders while flying then it is a dynamic target. In short: deliberate targeting is planned, whereas
dynamic targeting is unplanned. It is a mistake to associate deliberate targeting with fixed (i.e. static)
targets and dynamic targeting with mobile targets.45 The difference between deliberate and dynamic
targets does not inhere in the target itself but is a symptom of when a target arises and the timeframe
within which it must be engaged.
The distinction between deliberate and dynamic targeting operations is important for several reasons
but two are especially significant given my interest in military lawyers and the juridification of the killchain. First, dynamic targeting operations tend to cause a higher number of civilian casualties than do
deliberate targeting operations because of time-constraints, rushed and often poor intelligence, and
the fact that time-sensitive targets (for example an armed insurgent) can pose an imminent threat to
the attacking forces so responses must be fast (I explain all of this in much more detail in Chapter 7).
Second, military lawyers are involved in both deliberate and dynamic targeting operations but because
dynamic targeting operations are so fast-paced, dynamic targets often do not receive the same level
of legal scrutiny as deliberate targets. Indeed, deliberative targets may receive several legal reviews
and might be seen by many military lawyers. Some dynamic targets may receive no legal review or
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may be reviewed very quickly by just one or two military lawyers. Thus, while military lawyers are deeply
involved in all kinds of targeting operations it is vital to note that their involvement and input is highly
contingent and provisional. The involvement of military lawyers changes from one targeting operation
to the next, but it also varies across time and space and is contingent upon the complex and everdynamic realties of combat operations: the intensity and strategic importance of the fighting, the
political and legal sensitivity of the target, and the availability of qualified personnel, and so on.
Indeed, precisely because of the exigent compression of the kill chain, military lawyers are not – and
will never be – omnipresent.
Yet despite the conditional nature of their involvement in targeting operations, among many of the
kill-chain lawyers I interviewed, there is a strong sense that the work that they perform has become
routine, normal, and even unremarkable. For example, kill-chain lawyers who work on the ‘operational
floor’ of the Combined Air Operations Center (CAOC) in Al Udeid, Qatar – the command and control
center for US air wars in Iraq, Afghanistan and Syria – refer to the business of targeting and their role
in it as a sort of “groundhog day”.46 One military lawyer who worked in the CAOC in 2008 and 2009
recalled: “It varied somewhat but as you probably heard the guys that are deployed call it groundhog
day because pretty much every day was exactly like every other day.”47 An Israeli military lawyer told
me that many of the younger generation of kill-chain lawyers are not aware that there was an era in
which military lawyers were not involved in targeting: “today […] no one even knows there was a
revolution, that’s how good it was.”48 Every institution has its own way of normalizing particular
practices and divisions of labour, especially when the product of that labour is explicitly violent,49 but
I am reminded of Diddier Fassin’s cautionary observation: “Where the self-evidence of the social world
imposes itself through current affairs and everyday life, a capacity for surprise needs to be
maintained.”50 The work of kill-chain lawyers may have become normal, natural, and unremarkable
for those performing it – and this fact is hardly surprising – but there is a tremendous value in
problematizing and interrogating the social, political, legal and historical means by which military
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lawyers have become kill-chain lawyers. Why have military lawyers become involved in targeting
operations? When, where, and how did this happen?
To understand fully the significance of the inclusion of military lawyers in the kill-chain, it is important
to provide an historical account of how and why law and military lawyers came to assume such
important roles in the conduct of targeting operations in the US and Israeli militaries. The first step is
to understand the body of law with which military lawyers work – i.e. the laws of war. This means tracing
the origins and development of the laws of war from the Seventeenth century to the present; this gives
us a sense of the character and purpose of the laws of war. Chapter 2 does this with broad brushstrokes but it pays particular attention to air warfare, the Second World War, and the Hague and
Geneva Conventions that span the Nineteenth and early Twentieth centuries. Military lawyers
increasingly helped to shape this body of law in the Twentieth Century but the major developments
which continue to shape the laws of war today took place after the Second World War, with the signing
of the Geneva Conventions of 1949 and the 1977 Additional Protocols to the Geneva Conventions.
The second step is to show how the laws of war were put into practice by military lawyers in the US
and Israel. I do this by examining the role of military lawyers in the Vietnam War, especially between
1965 and 1973 (Chapter 3), the First Gulf War, (1990 to 1991: Chapter 5), and the Israel-Palestine
conflict from 1948 to the present (Chapter 6). Each of these – in very different ways – paved the way
for the incorporation of military lawyers into the kill-chain. I then show how, since the early 2000s,
following the outbreak of the second intifada in Israel-Palestine and in the early days of the US wars in
Iraq and Afghanistan, military lawyers became key actors in the targeting apparatus, transforming
targeting operations and changing the way that later modern war is fought (Chapters 6 and 7). I start
with the Vietnam War because it served as a catalyst for the formation and development of the US
Law of War Program. I could have started my examination of the role of military lawyers with the
Second World War but elected not to do so for two reasons. First, as I mentioned above, US military
lawyers (and, I suspect military lawyers from other states) were not involved in combat in the Second
World War. Moreover, aerial bombardment was largely unregulated in the Second World War (the
Hague Conventions missed an important opportunity leading up to and after the First World War),
leaving military lawyers with very little to say on the matter of targeting. Second, I see the main
significance of the Second World war in terms of its contribution to the Geneva Conventions of 1949.
Rather than discussing the role of military lawyers in the Second World War, I therefore find it more
compelling to situate the Second World War in terms of the longer historical arc of the laws of war.
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What I’m claiming, I suppose, is that the Second World War was important for the laws of war but in
terms of the practice of military lawyers, things did not get interesting until the Vietnam War and its
aftermath.

Today, US and Israeli military lawyers involved in targeting operations are deployed at multiple levels
to multiple locations both on (or near to) the battlefield and very far from it. For example, a US Air
Force lawyer might vet and review a target at Shaw Air Force Base (North Carolina) or Central
Command (CENTCOM) Headquarters in Tampa (Florida) or indeed at one of several locations in the
continental United States (“CONUS”). But US Air Force lawyers also deploy to the CAOC in al-Udeid,
which is a lot closer to the wars in Afghanistan and Iraq than those lawyers who are ‘stateside’ in
CONUS, but by the same token Qatar is hardly Helmand Province, Raqqa, or downtown Baghdad.
And yet Air Force lawyers and especially Army and Marine lawyers have deployed and continue to
deploy to these kinds of locations, to operations centers and to forward operating bases (FOBs) across
Afghanistan and Iraq. Indeed, several JAGs have lost their lives serving in Iraq and Afghanistan.51 The
point here is that targeting operations take place over and through an extended geography and the
involvement of military lawyers in targeting operations is invariably tied to the complex, non-linear
geometries and extended geographies of targeting.

Their role, broadly, is to provide legal advice to commanders on both planned (deliberative) and timesensitive (dynamic) targeting operations. 52 Specific roles do change across both space and time. For
example, military lawyers assigned to the CAOC work mainly on dynamic targets, whereas those
involved in targeting in CONUS work predominantly on deliberate targets. Nevertheless, the function
of military lawyers is advisory, at least according to written military doctrine; they advise commanders
on various possible options and sometimes make a recommendation for a certain course of action.
Doctrinally, this advice must be considered but not necessarily followed and it remains the
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responsibility of the commander to make the final decision. 53 Military practice is always more messy
than military doctrine, of course, and in the heat of battle the rendering of legal advice can become
indistinguishable from decision-making. In any case, the distinction between advice and decisionmaking may not be all that significant; legally and morally, lawyers are responsible for the
consequences either as decision makers or as advisors.54 This is what Lt. Col. Eran Shamir Borer, a
senior official in the International Law Department of the Military Advocate General told Israel’s Ynet
News: “In the IDF [Israel Defence Force], if a lawyer gives an opinion, this is the decider. If the lawyer
says it is not a legal target and that there is no purpose, no commander cannot [sic] carry out the attack
and cannot appeal against it.”55

As I will show, there are several other examples that suggest military lawyers can and sometimes do
hold an informal veto power over particular targeting operations. But equally significant as these
moments where military lawyers say “no” are the many other ways in which military lawyers influence
the conduct and outcome of targeting operations. My research shows that military lawyers have
infused a certain sense of legalism into the kill-chain, and the legal apparatus that they bring to bear
has changed how these militaries approach and conduct targeting operations. Legal advice and
targeting law is much more than saying “yes” or “no” to a target before it is struck. In 1978, in the
days before military lawyers were involved in targeting operations, G.I.A.D. Draper, professor of law
and UK delegate to diplomatic conferences on the laws of war, predicted: “It is not so much the overdramatized local incident, "Do we launch a weapon on that target or do we not?", but the legal vetting
of plans and tactical directives before the engagement that will be the central role of the legal adviser
to military commanders.”56 As it turned out, military lawyers became involved in both the provision of
‘live’ legal advice during military/targeting operations and the legal preparation of the battlespace in
the planning stages of military/targeting operations. Legal advice and legal considerations are, as I
will show, part of the very fabric of the targeting process, which means that ‘the target’ is a legally
constituted entity even before military lawyers view the target folder. For example, the laws of war
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require a military reason to attack a particular target or set of targets. This means that intelligence
operators and those involved in the deliberate target development process are already thinking about
military necessity (a key principle of the laws of war) when they gather preliminary materials and
intelligence about a target. In turn, this means that those who produce and develop targets should
not (and generally do not) propose striking a target that has no military necessity. As law and legal
principles have been pushed further and further into the planning process, operational considerations
(‘what do we need to hit, and how can we most effectively achieve our goals?’) are never far away from
legal considerations (‘what are we allowed to hit, and what are the legal ramifications of hitting this or
that target?’).
Military lawyers weigh in on difficult and complex questions and their answers can and do inform
targeting decisions. For example, military lawyers give advice on acceptable levels of ‘collateral
damage’ (civilian casualties) and they set conditions that must be met for a strike to be considered
legal. Perhaps the rules of engagement (ROE) (which are commonly written by or in conjunction with
military lawyers) for a particular targeting operation state: “NCV=0” (non-combatant value = 0). This
means that there must be “near certainty” – a very high legal threshold – that no civilians will be killed
during a deliberate targeting operation.57 This rule forces the military lawyer to consider several
questions: what does the applicable law say? (I return to this question in the following section) Is the
target a legitimate military target? Are there civilians in the vicinity? How reliable is the intelligence
about the presence or non-presence of civilians? What kind of missile, what size and what fusing
combination will be sufficient to destroy the target, but not excessive that it destroys the building next
door? Sometimes military lawyers have only a matter of seconds and minutes to answer these
questions.

Clearly, military lawyers have not eclipsed soldiers in the art of fighting modern war, but they have
certainly joined ranks with soldiers and in so doing have made law a vital component of later modern
war. How did we get here? How have military lawyers come to be so vital in modern war that militaries
cannot function without them? When did these lawyers gain access to the ‘war room’, who fought for
such access, and who granted it? Militaries have always been engaged in targeting, so why do they
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require legal advice on targeting operations now? What role do military lawyers play and how does
their legal advice impact the conduct and outcome of targeting operations? More broadly, why has
law become so important to the conduct of war? How does the marriage of war and law change the
way that war is fought and understood? And finally, what if law and military lawyers serve not only to
restrain military violence but also act as a force that enables, legitimates, and sometimes even extends
military violence? The pages that follow are my attempt to answer these questions.

1.3. WHAT LAW APPLIES TO TARGETING?
The question ‘what does the applicable law say?’ presumes we know what law is applicable and in
many ways figuring out and making arguments for which law(s) apply – when, where and to whom – is
an even more vexing and contested issue. Targeting is governed by several laws but the applicability
of one law or another depends on the context in which targeting takes place. This issue is made more
complex because targeting law does not simply exist in the world, is not something which is ‘found’,
but which is produced, and this production – this establishment of law and jurisdiction – itself is an
argument rather than (or as well as) a fact. Perhaps the most important context that affects the law of
targeting concerns the question of where the target is and where targeting takes place. Specifically:
is the target on a recognised battlefield like Afghanistan, or is the target located somewhere more
ambiguous like Tunisia, or the Federally Administered Tribal Areas (FATA) of Pakistan? In short, is
targeting taking place inside or outside of war? The answer, of course, depends on how we define war
and its geographical boundaries.

1.3.1. WHAT & WHERE IS WAR?
“the boundary between war and peace has become something we argue about, as much or
more than something we cross. […] War today is both a fact and an argument.”
David Kennedy, 2006.58
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There are several levels – or scales – that govern what rules apply to targeting. At the broadest scale,
if targeting takes place within a recognised ‘armed conflict’ then the laws of war (known formerly as
international humanitarian law or the laws of armed conflict) apply. But the laws of war distinguish
between international armed conflict (between two or more states) and non-international armed
conflict (between governmental forces and non-governmental armed groups, or between armed
groups), each of which impose different standards and rules on targeting, although these legal regimes
did converge considerably in the second half of the twentieth century (see Chapter 2). International
law recognises only these two types of armed conflict – international and non-international – but since
9/11 there have been attempts to introduce a third category called ‘transnational armed conflict’,
which places only minimal restrictions on targeting and the use of force.59 If targeting takes place
outside of an armed conflict – international or non-international – then it is governed by international
human rights law (IHRL), which imposes more onerous restrictions on targeting than does the laws of
war (see Chapter 6).60 The distinction between the laws of war (i.e. IHL) and IHRL is not quite as clean
cut as the above description suggests, however. In fact, both IHL and IHLR apply to armed conflict:
IHL is considered the lex specialis, meaning that it is the most relevant and specific interpretive legal
regime, but not the only legal regime governing armed conflict. All of this might seem very abstract
and formalistic but these legal issues are fundamental to targeting, not least because they govern
which rules apply to targeting.

In fact, the distinction between IHL and IHRL rests on an even more fundamental question: what is
war? As far as international law is concerned, war is armed conflict, whether international or noninternational: but when does ‘armed conflict’ become ‘armed conflict’ and who decides? What is the
threshold between peace and war and how do we determine when and where this threshold has been
crossed? These are not just legal questions, of course; they are also profoundly important political and
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philosophical questions but again they matter very much for targeting because they determine who
and what can be targeted, who counts as a belligerent/combatant, and who deserves protection. Even
more fundamentally, the question of war/not-war turns on the distinction between legitimate targeting
(in war) and summary execution (outside war). The legal right to kill is extremely limited outside of war;
beyond the criminal death sentence and in certain limited situations of ultimo ratio self-defence
against an imminent threat, killing is heavily proscribed by IHRL. Conversely, in war, though the legal
right to kill – the combatant’s privilege to kill with immunity – is not unlimited, it is exercised far more
liberally than if a condition of war is absent.

A declaration of war used to mark the end of peace and the start of war in much the same way as a
peace treaty marked the end of war. Such declarations are less common than they once were,
however; the US, for example, has not made a formal declaration of war since it entered the Second
World War in 1941 and yet it has been in a state of perpetual war more or less ever since. The question
of when war begins and ends (and thus which rules apply within a particular timeframe) is therefore, a
vexing one, which is why the ‘war on terror’ has been called a “long war” and even a “forever war”.61
No less difficult is the question of where the jurisdiction of war begins and ends and to whom it does
and does not apply. The ‘war on terror’, again, illustrates the problem: what is the exact geography of
the war on terror? This question is very difficult to answer and indeed the US government has refused
to answer it, in part because it wants to retain maximum flexibility in determining, first, what war is
and, second, where war is. Thus, the US military distinguishes between military operations (applicable
in armed conflict) and so-called “military operations other than war” or “contingency operations”,
although the difference(s) between the two are not always readily apparent (see Chapter 4). The US is
clearly at war in Afghanistan, Iraq and Syria but is also conducting targeting operations in Libya,
Somalia, Pakistan and Yemen, and possibly elsewhere. Is the US also at war in these places?
Empirically, the answer seems obvious – yes, because they are dropping bombs – but from a legal
point of view, has the threshold for armed conflict been crossed? Legal scholars are split on this issue,
while the US government’s response is that they are at war with certain groups (e.g. the Islamic State,
al Qaeda) and uncertain groups (so-called “associated forces”) wherever they may travel to. In short,
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there are no absolute geographical limits to US targeting – especially if we consider non-lethal
targeting (i.e. arrest and detention operations) – and the war goes wherever the groups go.62

Military lawyers are very much caught up in these questions and when it comes to difficult questions
like defining war and deciding which laws apply, they become part of the problem and the solution as
the Center for Law and Military Operations reflects on the “lessons learned” from Afghanistan and
Iraq:
“These judge advocates (JAs) and enlisted paralegals faced the challenges and complexities
of applying law to missions that oftentimes presented unique admixtures of war and law
enforcement—as the GWOT’s [global war on terror] seemingly incongruous grouping of the
terms “war” and “terrorism” suggests—that did not always fit neatly into established legal
paradigms. Whether determining the applicability of the law of armed conflict to non-state
terrorist actors, applying traditional and new fiscal authorities to a military occupation, or
assisting in the development of rules of engagement (ROE) for an enemy that blended into
civilian populations, JAs and paralegals wrestled with cutting-edge legal issues during OEF
[Operation Enduring Freedom] and OIF [Operation Inherent Freedom].”63

Similar issues arise with regard to Israel and its fuzzy definition of war. Periodic large scale operations
in Gaza (for example in 2002, 2009, 2012, 2014) are clearly instances of war, but what about the time
between these operations when levels of violence are less spectacular but are nevertheless present in
periodic ground invasions, aggressive sanctions, and punishing restrictions on the freedom of
movement, etc.? Is Israel at war only with Hamas (in Gaza) or also with the Palestinian Authority in the
West Bank? And what about outside of the Occupied Palestinian Territories, in places like Lebanon
and Syria where Israel has conducted several targeting operations and ground incursions over the past
few years; is Israel at war with Lebanon and Syria? In 2010 Israel used cyberwar tactics to infiltrate and
target Iran’s nuclear production facilities and in December 2016 Israeli Defense Minister Avigdor
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Liberman said that Iran is Israel’s “greatest threat”.64 Does this mean that Israel is at war with Iran, or
was at war with Iran when it launched those cyber-attacks? And to push the geographies of war and
targeting even further, what are we to make of Israel’s killing of a member of Hamas in Tunisia in
December 2016; was this an act of war or are we to think about it as an isolated incident? (Incidentally,
this is not the first time that Israel has targeted individuals in Tunisia: in so-called Operation Wooden
Leg in 1985, Israel targeted the Palestinian Liberation Organization (PLO) in exile in a town near Tunis
in 1985, killing between 47 and 71 people). Was this a “targeted killing” performed under the laws or
war, or an “extrajudicial assassination” that violated the basic tenets of international law and state
sovereignty? (see Chapter 6).

I raise these questions to demonstrate the point that the applicability of the laws of war (or, for that
matter, any other legal regime) is not a given: much political and legal work goes into defining what
war is and therefore what rules apply, when, and where. Rather than answer these questions directly
(which would require an extensive formal legal analysis) my aim in this dissertation is to show how the
US and Israel have used and interpreted legal regimes such as – but not limited to – the laws of war in
order to carry out targeting operations. This does not mean that I necessarily accept US and Israeli
definitions of what constitutes war and where and when their wars being and end, but I do intend to
show that their definitions are both informed by and perform political and legal work that makes
targeting possible. Two overlapping legal regimes are especially important for targeting operations:
the laws of war and the rules of engagement.

1.3.2. THE LAWS OF WAR

The laws of war have a long history, which I trace in detail in Chapter 2. The laws of war consist of two
main sources: treaty law, which is law between states, and customary law, which is based on the
practice (custom) of states. The laws of war are not a static legal regime: they have developed over
time. The laws of war advance through two primary means: via international conventions like the
Hague Conventions and the Geneva Conventions, or through the changing practice of states. This
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means that practices that go beyond what the laws of war require can become law if practiced by
enough (powerful) states. An example of the this might be the use of so-called “precision weapons”,
which are not strictly mandatory under the laws of war, but which have increasingly become the norm,
at least among the US, Israel, Australia, New Zealand and many European states.65 But by the same
token, customary international law also means that something which is prohibited by the laws of war
can become law if practiced by enough (powerful) states. For example, Daniel Reisner and his legal
office used customary international law in an attempt to legalize the destruction of certain targets and
to legalize assassination (see Chapter 6). As he explained to Haaretz in 2009:
“After we bombed the reactor in Iraq, the Security Council condemned Israel and claimed the
attack was a violation of international law. The atmosphere was that Israel had committed a
crime. Today everyone says it was preventive self-defense. International law progresses
through violations. We invented the targeted assassination thesis and we had to push it. At
first there were protrusions that made it hard to insert easily into the legal moulds. Eight years
later it is in the center of the bounds of legitimacy."66

I say more about US and Israeli attempts to change international law through violence below; for now
I want only to underscore the point that the laws of war are a somewhat flexible legal regime, they
have what Eyal Weizman calls “elastic limits” within which “violence legislates”.67

The modern law of targeting is enshrined in the 1977 Protocols Additional to the Geneva Conventions
of 1949 (henceforth: Additional Protocols) and in customary international humanitarian law. According
to former US military lawyers Michael Schmitt and Eric Widmar, the law of targeting is a “balance
between the desire of states to retain the capability to effectively conduct military operations and the
humanitarian mandate of both shielding those who are uninvolved in a conflict from its tragic
consequences and protecting those who are involved, such as members of the armed forces, from
unnecessary harm.”68 The law of targeting, which applies to deliberate and dynamic targeting, is based
upon four interrelated fundamental principles: military necessity, distinction, proportionality and
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humanity. I discuss these in detail in Chapter 2 but in summary this is what the laws of war say regarding
these four principles:

1.

Necessity: “Attacks shall be limited strictly to military objectives. In so far as objects are

concerned, military objectives are limited to those objects which by their nature, location,
purpose or use make an effective contribution to military action and whose total or partial
destruction, capture or neutralization, in the circumstances ruling at the time, offers a
definite military advantage.69

2.

Distinction: In order to ensure respect for and protection of the civilian population and

civilian objects, the Parties to the conflict shall at all times distinguish between the civilian
population and combatants and between civilian objects and military objectives and
accordingly shall direct their operations only against military objectives.70

3.

Proportionality: “Launching an attack which may be expected to cause incidental loss of

civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which
would be excessive in relation to the concrete and direct military advantage anticipated,
is prohibited.”71

4.

Humanity: “The principle of humanity forbids the infliction of all suffering, injury

or destruction not necessary for achieving the legitimate purpose of a conflict.”72

The Pentagon asserts that all members and components of the Department of Defense “comply with
the law of war during all armed conflicts, however such conflicts are characterized, and in all other
military operations.”73 The US Air Force specifically has internalized the above four principles as
follows:
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1. There must be a military necessity for the use of force against a target;
2. The principle of distinction (also known as “discrimination”) requires an attacker to direct
operations only against lawful targets, i.e., combatants and military objectives;
3. The use of force must be proportional to the military value of the target such that the
anticipated loss of civilian life and damage to civilian property is not excessive in relation to
the concrete and direct military advantage expected from striking the target;
4. The principle of humanity should be followed to prevent unnecessary suffering as a result
of the use of force.74
Israel’s doctrine is not as well developed as the US, but Israel’s Ministry of Foreign Affairs asserts:
“The IDF’s [Israel Defense Force’s] primary operational order for the [2014 Protective Edge]
Operation required compliance with the Law of Armed Conflict at all times, including an
explicit statement that all attacks shall be “strictly limited to military objectives… with strict
adherence to the rules of distinction and proportionality.”75

No reference, however, is made to the principle of humanity.

1.3.3. THE RULES OF ENGAGEMENT
The laws of war are not the only legal regime that governs the conduct of targeting. Targeting is also
governed by the rules of engagement (ROE). ROE are rules that set out “when, where, against whom,
and how force can be used.”76 The US military defines ROE as: “Directives issued by competent
military authority that delineate the circumstances and limitations under which United States forces
will initiate and/or continue combat engagement with other forces encountered.”77
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ROE are not the same as the laws of war but they do contain law of war principles. As former military
lawyer, and legal scholar Gary Solis clarifies:
“Rules of engagement (ROE) are not law of armed conflict (LOAC) or international
humanitarian law (IHL). They are not mentioned in the Geneva Conventions or Additional
Protocols, and they are not the subject of a multinational treaty bearing on armed conflict.
Nor are they are domestic law. They are military directives, heavy with acronyms.”78

Rules of Engagement create more specificity within the space of restraint; they are therefore an
augmentation of protections, not a diminution of them. Although ROE contain law and can have legal
implications if breached, they are, as Solis points out, ultimately military directives. In fact, as a
theoretical construct ROE represent the intersection of political, military, and legal considerations. As
a political construct, they “ensure that national policies and objectives are reflected in the action of
commanders in the field, particularly under circumstances in which communication with higher
authority is difficult or impossible.” Cross border operations, for example, are extremely politically
sensitive so an ROE might read something like “military operations across the border in Pakistan are
strictly prohibited’. As a military construct, ROE “assist commanders to accomplish assigned missions”
and “act as a control mechanism for the transition from peacetime to combat operations or in
ambiguous mission environments”. Militarily, ROE serve a dual purpose: they protect those to whom
they apply while also constraining actions so that mission success is not jeopardized. The cornerstone
of all ROE is a clear articulation of the rights of self-defence, including individual, unit and national
self-defence.

As a legal construct ROE provide constraints and permissions “on a force’s actions consistent with
both domestic and international law”.79 As far as this last point is concerned, ROE do not simply recite
pages and quotes from the laws of war but actively distil key legal principles such as necessity,
distinction, proportionality and humanity and make them understandable to commanders and soldiers
who could be as young as eighteen years old. For example, the laws of war necessitate that civilian
casualties that result from an attack must be proportional to the military advantage gained by carrying
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out the attack but it does not provide an exact threshold or number to determine proportionality. ROE
may go as far as to dictate such a number: it could be zero or it could be 30, depending on military
and political considerations (see Chapter 7). The key point is that ROE are required to be written in
accordance with the laws of war and cannot be more permissive. They can, however, be more
restrictive because they are also subject to political and military considerations which may limit the use
of force more than the laws of war but not expand the use for force beyond that which is permitted
under the laws of war. ROE are both permissive and restrictive. They permit force in two senses: they
allow the use of force for mission accomplishment and they permit forces to use self-defense. In fact,
the US refer to self-defense as a right and an obligation.80

In the US, the laws of war developed along two separate lines, the law of the sea and the law of land
armies. The two did not merge until the Uniform Code of Military Justice (UCMJ) was implemented in
1950.81 The UCMJ is the federal law enacting a criminal code to which personnel of all US armed
services (Army, Navy, Air Force and Marines) are subject. Soon thereafter the Joint Chief of Staff issued
what were for the first time referred to as ROE but the idea of ROE (if not the name) is several centuries
old: “Don’t fire until you see the whites of their eyes”, William Prescott is rumored to have ordered his
Continental rebels at Bunker Hill in 1775.82 The US Joint Chief of Staff now issue what it calls Standing
Rules of Engagement (SROE) (also sometimes called Standing Rules for the Use of Force (SROF): these
are ROE that apply to all US forces. The SROE are the broadest level of ROE. They are supplemented
by NATO ROE (if US forces are in a coalition with NATO forces) and mission-specific ROE, which are
“specifically tailored to a particular mission” and are often attached to operational plans and
operational orders.83 ROE at the mission-specific level tend to be more detailed and more specific
than the SROE, though unless otherwise approved by the President or the Secretary of Defense, ROE
at all levels must comply with the SROE. ROE can contain supplements and, in the Air Force, also
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Special Instructions (SPINS), which are yet more specific rules and procedures that apply to particular
services or units.

If all of this sounds complicated that is because it is. In fact, the complexity of the laws of war and the
rules of engagement has been one of the driving forces behind the incorporation of military lawyers
into targeting operations, as I show in Chapter 4. As legal experts, military lawyers have been charged
with not only understanding and interpreting the laws of war but also making them understandable to
the commanders and soldiers who ultimately use them. This process is referred to as
“operationalizing” the law, a process that, as I will show, involves not just a simplification of the laws
of war but also a transformation into actionable rules.

The laws of war and the rules of engagement: these are the legal materials with which military lawyers
work.

1.4. SCOPE & METHOD
1.4.1. THE US AND ISRAEL

The decision to focus on the US and Israel was driven primarily by the fact that these states pioneered
deploying military lawyers in targeting operations, as I have already pointed out. The UK did too,84
but their refusal to participate in my research (citing “national security considerations”) meant that the
UK is unfortunately excluded from my study.85 It was the US, in the First Gulf War in 1990-1991, that
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year [2011] in connection with air operations over Libya.” Boothby, email correspondence, 15th October 2012, on file with
author.
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unable to participate in my research, while both Israel and the US were proactive in doing so. In hindsight, I can now begin to
explain this: at the time and even today the UK has not publically stated the full legal rationale for many of its targeting
operations; the legality of its involvement in targeting operations outside of Iraq and Afghanistan is particularly vague. In 2012
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first deployed military lawyers in targeting operations and it was Israel that began to emulate the policy
in 2000.86 While other militaries (mainly those in NATO) also use military lawyers in targeting
operations, they have been relatively late to the game and partly as a result their role in targeting
operations is not as well developed.87 The International Security Assistance Force (ISAF) in Afghanistan
and the Multi National Force - Iraq (MNF-I) coalitions made extensive use of military lawyers in
targeting operations and brought together military lawyers from many nations. These military lawyers
work closely together on complex multinational targeting operations but it is the US military (and, to
a lesser extent, the UK) that has been the leader in establishing and expanding the role of military
lawyers in the operational environment.88

Another reason I focus on the US and Israel is that these states have been at the forefront of efforts to
change the international law on targeting.89 Both states have adopted targeting tactics that have

and 2013 the UK Department of Defense in general and the Royal Air Force in particular were in the media spotlight and there
was much activism against, for example, British use of drones and targeting outside of recognised warzones. This climate, I
believe, prevented them from participating in my study. This is contrasted to the US, where though there has been considerable
protest against their military’s targeting operations, the legal rationale has at least been publically stated (at least as it applies
to Iraq and Afghanistan), and in Israel domestic courts have legalized and legitimized even some of the more controversial
targeting practices in Palestine and Lebanon (e.g. the 2006 Israeli Supreme Court ruling concerning the legality of targeted
killing). In short, through my research I found that the US and Israel are more comfortable about their legal positions and are
therefore relatively open about talking about them.
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As I detail in Chapter 4, the US first employed military lawyers in targeting operations during its military campaign in

Panama in 1989. This was a ‘small war’ (the US called it a “contingency operation”) though and very few military lawyers were
involved. The First Gulf War was the real watershed in terms of military lawyer involvement in targeting.
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For example a redacted report of an Australian colonel’s inquiry into allegations of civilian casualties from a 2009 NATO

strike criticizes the lack of training in targeting operations received by Australian Defence Force military lawyers. The report
cites (redacted) directives requiring the involvement of legal officers “in all stages of the targeting process” but found that
“there is no formal training provided to these same legal advisers on targeting in the complex Afghanistan context.” The
report goes on to note that certain ADF legal officers “stated that they had been given presentations on targeting in Australia
and during their handover in Afghanistan, but had not been tested procedurally ([REDACTED]). Their testing in kinetic
targeting essentially began once they began conducting targeting operations for real.” Department of Defence Australia,
‘Report of an Inquiry Officer: Possible Civilian Casualties from Close Air Support Strike at [Redacted] Afghanistan on 28 Apr
09’. Australian military lawyers informed me that the ADF has addressed the issue of training raised in this report. Interviews:
Blake, Cavanagh, Henderson.
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pseudonym). Blake, interview. For an account of multinational operations and the complex question of ‘interoperability’
between nations, see: Prescott, ‘Tactical Implementation of Rules of Engagement in a Multinational Force Reality’; Gross and
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Christian Henderson argues that since the end of the Cold War the US has been a “‘persistent objector’ to the

development of international law on many contemporary issues” and not just targeting. One example he provides is US
opposition to the International Criminal Court: “the establishment of an International Criminal Court [has] been persistently
objected to and, while the US has not ultimately been able to prevent [it] from being realized, it has remained outside of [this
regime] thus inhibiting [its] effectiveness.” Henderson, The Persistent Advocate and the Use of Force, 1. He goes on to note
that during the same period, “which has witnessed the US moving from a war fought using the principles of containment and
deterrence to the adoption of pre-emptive strategy, it has used force both unilaterally and collectively in a number of
situations. In contrast to its objections to any changes to the legal regime in other areas, in its justifications for these uses of
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proved controversial and which push the boundaries of international law. Jens Ohlin has called this an
“assault on international law”. 90 But equally important is the fact that the US and Israel have waged
this assault through international law: they have used legal arguments and legal tools in an attempt to
re-interpret and bend international law to their own purposes. The US Torture Memos were a prime
and obvious example, but the most enduring example has been the US and Israeli practice of
“targeted killing” (see Chapter 6). Targeted killing is a term of art designed to legitimize what would
otherwise be considered illegal. Indeed, targeted killing has also been called “extrajudicial execution”,
“summary execution”, and “assassination”, all of which according to Philip Alston, the former UN
Special Rapporteur on extrajudicial, summary or arbitrary executions, are by definition, illegal.91 The
one thing that distinguishes assassination from targeted killing is that the former is illegal whereas (at
least according to the US and Israel) targeted killing, even outside of armed conflict, can be legal so
long as certain criteria are met. In short, targeted killing involves the assertion of a legal right to kill
and therefore works through, rather than outside of the law. It is perhaps best described as a quasijuridical process, because while the co-option of legal formularies is an important rhetorical tactic,
there is very little transparency about its legal foundations, its limits, or how it works and neither, of
course, is there anything remotely resembling a targeted killing court.92

What is perhaps most surprising is that those responsible for this assault on international law, which
include government lawyers, military lawyers, legal scholars and legal activists, are occasionally very
candid about their political project. Here, for example, is Daniel Reisner, reflecting on how he and the
Israeli military’s International Law Department,
"defended policy that is on the edge: the "neighbor procedure" [making a neighbor knock
on the door of a potentially dangerous house], house demolitions, deportation, targeted
assassination; we defended all the magic formulas for dealing with terrorism. […] 'What we
are seeing now is a revision of international law […] If you do something for long enough, the

force, or occasionally in the abstract, it has interpreted, applied and, in many cases, attempted to modify the law governing
when force is permitted under international law (the jus ad bellum). Indeed, in connection with many aspects of this particular
branch of international law the US may be termed a ‘persistent advocate’” Ibid., 1–2.
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they may be legal.” Alston, ‘Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions’, 5. This is in
contrast to other terms with which “targeted killing” has sometimes been interchangeably used, such as “extrajudicial
execution”, “summary execution”, and “assassination”, all of which are, by definition, illegal.”
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world will accept it. The whole of international law is now based on the notion that an act that
is forbidden today becomes permissible if executed by enough countries.93

In the early days of the “war on terror” the US sought Israel’s counsel on “creating a legal justification
for the assassination of terrorism suspects”94 and emulated some aspects of Israel’s targeted killing
program.95 I provide much more detail in Chapter Six, but I mention it here to demonstrate how the
affiliation between the US and Israel over targeting makes it important to examine them together.

The decision to examine the US made it logical to focus on Afghanistan and Iraq and the focus on
Israel made it logical to attend to Gaza and the West Bank because this is where US and Israeli aerial
targeting operations over the last decade and a half have largely been focused (see Figure 5, Figure
6 and Figure 7). As I noted above, it is arguable that the US is also at war in Syria, Pakistan, Yemen
and Somalia (and elsewhere) and it certainly conducts targeting operations in those states (albeit far
fewer than in Iraq and Afghanistan), just as Israel has conducted targeting operations in Syria, Turkey,
Tunisia and Lebanon over the past few years.96 However, aside from US strikes in Syria and the 2011
strikes in Libya, the wars fought by the US and Israel in these states are – or have been – partly covert,
which means that reliable information is sparse, which in turn makes it difficult to research in the depth
this study requires.97 For this reason, and because I wanted my interviews ‘on the record’, I chose to
focus on US and Israeli targeting only in those places where these states openly admitted they were
conducting targeting operations.98 This does not mean that I agree with these contorted legal
geographies, but as a scholar researching ‘on the record wars’, I was able to get definitive answers
about what military lawyers do. To my knowledge, there is no single work that examines both US and
Israeli targeting practices and legal protocols, which is surprising given how much these militaries
borrow from and cite one another. Rather than comparing the US and Israel as isolated states, this
93
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As it turned out, events over the last few years have outstripped my capacity to keep up with the proliferation of targeting

operations around the globe. In 2014 the US began bombing targets in Syria. It has published statistics on these targeting
operations and Central Command speak openly about them. Due to time constraints and the very real need to impose
geographical and temporal limits on this research I was unable to include an analysis of US targeting operations in Syria.
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dissertation offers a genealogy that helps us to understand how these states have led the way in
deploying military lawyers and juridifying the kill-chain.

Figure 5. Airpower statistics for Operation Inherent Resolve (Iraq and Syria) released by CENTCOM, July 31, 2016. This
does not include any data for Operation Iraqi Freedom (2003-2010) or its successor Operation New Dawn (Sept 2010present). Source: US Air Force, public domain.

Figure 6. Airpower statistics for Afghanistan (2011-2016) released by CENTCOM, July 31, 2016. NB: From 2001-2014
the US government called the war in Afghanistan Operation Enduring Freedom (OEF) but renamed it Operation Freedom
Sentinel/Resolute Support Mission in 2015. Source: US Air Force, public domain.
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Figure 7. Fatalities in Gaza during the 2014 military campaign. Source: B’Tselem, reproduced with permission.99

1.4.2. SOURCES & METHODS
My study has involved fieldwork, interviews, archival research and discourse analysis. A multi-method
approach lends itself well to this study for three reasons. First, the use of different methods enables
me to triangulate my findings, which is doubly important when it comes to targeting because access
to material and personnel is uneven at best. I am also interested in both the contemporary and
historical dimensions of targeting, which were best accessed using different approaches. For example,
archival research was necessary to document the role of military lawyers in the Vietnam War, while
interviews combined with online archival research was generally sufficient for investigating the role of
military lawyers post-2000. Second, by using these different methods I have collected and developed
a wealth of data that exceeds the written word of legal texts and includes, for example, oral testimony
and images. Third, a flexible methodology permitted me to react to the specificities and constraints
99
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of each context, which is especially important given the multi-sited and sensitive nature of my research.
For example, in places where travel is restricted (e.g. Gaza, Afghanistan and Iraq) I have relied on
publically available reports from militaries and non-governmental organisations (NGOs) and on
journalists and others on the ground. Where information is protected and unavailable because of
security and classification issues, I have turned to declassified or leaked documents. Where active-duty
military personnel were not able or were unwilling to be interviewed, I sought interviews with higher
authorities or retired or former personnel (who are often not under the same constraints as active-duty
personnel). Another consideration has been the rapidly evolving nature of the issue and the very real
problem of how to keep pace with daily developments in a systematic way. I developed a ‘living
archive’ where relevant daily news and a vast electronic literature – ranging from blogs and social
media to government statements and NGO reports – were collected and organized into topics and
sub-topics; these documents quickly became vital sources.
Archival research has been especially useful for researching: i) the historical role of the military lawyer
and ii) the history of each of the legal corps (the MAG and the AFJAG) and air forces in my study. This
research was conducted at i) the Centre for Legal and Military Operations (CLAMO) library at the U.S.
Judge Advocate General's Legal Centre & School (Charlottesville, Virginia); ii) The US Air Force Library
Information Program (Washington D.C.); and iii) the National Archives and Records Administration at
College Park, Maryland. I did not have access to the Israeli archives because the relevant files are in
Hebrew. Thus, my history of the Israeli MAG relies on the English version of the MAG website and on
extant secondary sources. As former head of the ILD Liron Libman pointed out in 2012, “[t]he history
of legal advice in the Israel Defense Forces (IDF) from its creation to the present days deserves a
comprehensive study, which has yet to be produced.”100 Because of these shortcomings – my illiteracy
in Hebrew and the lack of resources on the subject – my history of the MAG and Israeli military legal
advice is decidedly thinner than my history of AFJAG.

In addition to the above, I collected, organised and analysed a vast number of primary and secondary
source publications and reports from a host of both state and non-state entities. These can be
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classified as follows: i) official government speeches, statements and transcripts (e.g. the Israeli
Ministry of Foreign Affairs; the Israeli Defense Force Spokesperson Unit; the Department of Defense,
US Congress, etc.); ii) court decisions and legislation; iii) military doctrine (including doctrine on
targeting and ‘legal operational support’); iv) jurisprudence and other legal statements and
publications by legal practitioners and legal scholars; v) reports published by think-tank, NGOs and
human rights groups (e.g. the Brookings Institute, the Bureau of Investigative Journalism; Amnesty
International, etc.); vi) journalistic accounts; and vii) book and journal length academic writing. These
sources are filed and stored both electronically and in print.

1.4.3. INTERVIEWS
Interviews form the backbone of this study and over the last three years I have conducted over 50
interviews with senior military lawyers and operators.101 My efforts focused principally on two groups:
Israeli military lawyers who belong to the Military Advocate General Corps (MAG) of the Israeli
military102 and US military lawyers who belong to the Air Force Judge Advocate General Corps
(AFJAG) of the US military. I also conducted a much smaller set of interviews with human rights lawyers,
NGO’s involved in litigating targeting decisions and selected legal scholars engaged with debates on
targeting and targeted killings. Interviews were conducted mainly in Tel Aviv (home of the MAG) and
Jerusalem, and in Charlottesville, Virginia (where all US military lawyers go through “JAG” school as
part of their training to become military lawyers). I also conducted many telephone interviews with
military personnel based in the “CENTCOM AOR” and “CONUS.” CENTCOM AOR – or Central
Command Area of Operations – is the US Department of Defense’s name the Middle East; CONUS
refers to the continental United States.

The primary aim of the interviews was to elicit information about the involvement of military lawyers
in targeting operations. The primary selection and inclusion criteria, therefore, was that participants
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should a) be active duty or former military lawyers and b) have some experience with targeting
operations. Finding the right people with the relevant experience was not a straightforward task.
Although both the Israeli and US militaries have designated targeting departments or targeting cells,
there are several of them in several different locations. Each targeting cell tends to have rotational
staff, meaning that every 6-12 months there is a changeover in personnel. This makes it difficult to
know who and how many are involved in targeting at any one point in time and it also makes it difficult
to identify the right people to interview.

Complicating matters further is the fact that the US Air Force and the Israeli military do not have
designated permanent “targeting lawyers.” Instead, they have a select group of lawyers who
sometimes do targeting. In Israel there is a greater degree of specialization in areas relating to
targeting than in the US. For example, military lawyers in the Israeli military’s International Law
Department specialise in “international law (particularly the Law of Armed Conflict) and have expertise
on a range of issues, including targeting, weapons and detention.”103 This means that targeting law is
among one of several areas of expertise for the select group of military lawyers – who number around
30104 – who work in the ILD. The USAF prefer their military lawyers to be generalists rather than
specialists,105 which means that a typical AFJAG lawyer will work on a much broader range of subject
areas than their Israeli counterparts. One year an AFJAG lawyer may be responsible for conducting
the legal overview of the US nuclear war plan; the next year s/he may find themselves in a targeting
cell; the next three years s/he may be responsible for investigating Air Force General Officers for
professional misconduct.106 A select few AFJAG lawyers who gain targeting experience may remain
involved in targeting for a number of years, and some even remain in this position to help teach
targeting law to lawyers who have recently been given a targeting assignment, but this is very much
the exception.107 I mention these idiosyncrasies first because it surprised me that the US (much more
than Israel) train their lawyers to be generalists, rather than training specific lawyers to specialize in
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targeting on a more permanent basis. I also mention it because the mobility of (especially US) military
lawyers made it difficult to find the right people to interview.

Interviews were semi-structured and open ended, giving respondents enough space to talk about
issues that were important to them, while also ensuring that the conversation did not divert too far
from the topic at hand. Military lawyers tend to be very smart and opinionated and though they
generally answered my questions, most also raised other issues and talked about things that I had not
anticipated. I welcomed these digressions from the script and have tried to honour them in these
pages.

1.4.4. STRATEGIES, ACCESS & MESSY RESEARCH
Researching military practices is not without its difficulties, especially when the practices concerned
are sensitive and involve ongoing combat operations. Military institutions and the personnel that
populate them are wary of outsiders. This is understandable and there are all kinds of reasons why
both institutes and individuals within them may be reticent to engage with outsiders. It is important to
note that military members – uniformed personnel – are under no obligation to speak with ordinary
civilians or academics. As one UK RAF lawyer made clear to me: “We have concerns regarding security
and have no obligation to discuss our practices with civilians.”108 Cultural, social and political divisions
between civilian and military worlds are still very real despite the talk of new “civil-military relations,”
which purportedly blur the traditional civil/military dichotomy.109 Or at least they are very real for
academics who, like me, have no military or defence affiliations. I would not want to overstate the
military/civilian dichotomy or suggest that it cannot be partly overcome for the purposes of research,
yet at the same time certain strategies (or tools) did help to improve my access to military lawyers.

First, it did help to be an academic. Rightly or wrongly academics are often seen as neutral and
impartial. Researchers working in proximate areas and military insiders repeatedly told me that I would
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have better access to military lawyers if I approached the subject of targeting from an “academic”
rather than “political” perspective. This is an obvious point, but one that betrays its own bias – the
assumption that the scholarly endeavour is somehow above or outside of politics, which they are not.
Academia – and academics – can be extremely political, their work is perhaps inevitably so. When
approaching military lawyers I presented my research as a non-partisan investigation into the role that
military lawyers play in targeting operations, which is precisely how I perceived – and still perceive –
my research. I also framed my inquiry to make it clear that I was aware of the security and classification
issues surrounding targeting and informed the participants that I would not seek to compromise them.
In the initial contact phase, it helped to maintain a focus on technical rules and procedures, as these
are areas of strength and knowledge for military lawyers; later in the interview process I would ask
military lawyers about their personal experiences and the practice of targeting to get at how targeting
works in practice rather than in theory. Military lawyers are more than capable of distinguishing
between what they are and are not allowed to disclose and I think that my position as an academic
helped to put my interviewees at ease.

Second, it helped to know the field, the jargon and the acronyms. There is no better way to show you
are an outsider than by showing an interviewee that you have not done your homework or have not
bothered to learn the language. In order to prepare for my interviews I took courses on International
Humanitarian Law/the laws of war and International Human Rights Law (IHRL) at the University of British
Columbia, read most of the legal and academic literature around targeting, and kept up to date with
targeting doctrine and recent targeting decisions. I would also do background searches on each
interviewee before interviewing them to ensure I knew something about their particular career,
experience and trajectory. All of this helped me to win the trust of those whom I interviewed, and
several military lawyers commended me for having learnt so much about their area of expertise.
Inevitably, however, and much like the military lawyers who I interviewed, I learned a lot “on the job,”
sometimes asking for clarification – “what is a TIC?”110 – while other times choosing to hide my
ignorance, or at least trying to. In one particular interview with an Israeli military lawyer I referred in
passing to “IHL” – International Humanitarian Law. What I didn’t realize at the time was that using this
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term is an absolute faux pas for many military lawyers who instead tend refer to “The Laws of Armed
Conflict” or “LOAC.” IHL and LOAC refer to the same body of law but these two names represent
two very different schools of thought; those in what Eyal Benvenisti has called the “IHL camp”
emphasise the humanitarian and restrictive aspects of the law, whereas those in the “LOAC camp”
emphasise the military and permissive aspects of the law.111 This single acronym put me at firm political
odds with my interviewee as far as he was concerned: he sees humanitarians as a threat to and an
enemy of the Israeli military.112 That interview didn’t go particularly well – he shut down after I dropped
the “IHL” bomb – but the example shows how vital it is not only to ‘learn the language’ but also how
political and even divisive the language of law can be.

Third, persistence pays off. Contacting military personnel through the official channels, which normally
means going through an office of public affairs, can be rather like filing an insurance claim: the initial
response is either “no, we can’t help you” or a variation of “this is not our area of responsibility; please
file your request elsewhere.” More often than not, there is a good chance that the person you initially
reach out to is not the person that you need to talk to. This can be frustrating and discouraging but
perseverance is essential if you are to reach the right person and obtain the information you need.
Militaries – and especially the US military – are vast bureaucratic institutions and they can only be
negotiated with patience. Militaries carve out areas, divide up jobs and distribute and disperse
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responsibilities over an unimaginably large and complex geography; this means that finding the right
person – or group of people – responsible for doing the specific job in the specific area at the specific
time that you are interested in can be almost impossible. The kill-chain is an especially dispersed part
of the military apparatus and so my method in a sense had to mimic the concrete and nuanced
geographies of the kill-chain. This meant going through but also beyond the offices of public affairs;
it meant contacting specific Air Force components and departments, different JAG departments, and
different individuals across many different units and departments in several different locations around
the world.

Despite my best efforts, access to military lawyers was not unlimited. Furthermore, key legal opinions
concerning important targeting decisions remain classified, as do specific rules of engagement (ROE).
My access to military lawyers was highly contingent on several factors, some of which I am aware of
and others which I am yet to understand. For example, after months of deliberation the Israeli military
eventually approved my requests to conduct formal and structured interviews with active-duty lawyers.
That was 22 May 2013. I was in the process of setting up interviews with specific individuals (including,
for example Brigadier General Danny Effroni who was the Military Advocate General at the time; the
most senior military lawyer in Israel), when, one month later, the Israeli military decided “for a number
of reasons, primarily of which related to information security” to rescind the approval and block my
access.113 I never received a satisfactory answer as to why the Israeli military had a change of heart.
The “information security” reasons might seem legitimate enough – and no doubt these are sensitive
issues – but shortly after the Israeli military tried to block my study they granted Michael Schmitt (a
former US military lawyer) and John Merriam (an active duty US military lawyer) “unprecedented access
that included a “staff ride” of the Gaza area, inspection of an Israeli operations center responsible for
overseeing combat operations, a visit to a Hamas infiltration tunnel, review of IDF doctrine and other
targeting guidance and briefings by IDF operations and legal personnel who have participated in
targeting. The[se] authors also conducted extensive interviews of senior IDF commanders and key IDF
legal advisers.”114 Of course, one cannot help but be envious of such access but it does come at a
price. Part of the cost is that this kind of access provides the researcher with an inevitably one-sided
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view; another cost is, as these authors recognise, “the approach might be perceived as leading to a
pro-Israeli bias.”115
Again, I come back to how much politics (and in this case identity politics) plays such an important role
in the research process. Why was I denied formal access when others were granted it? Did this have
anything to do with the fact that the Israeli military perceived my work as partisan or that they provide
access only to like-minded military lawyers? Is it incidental that the accounts produced by Michael
Schmitt and John Merriam are overwhelmingly positive in their assessment of Israeli targeting practices
and the involvement of military lawyers? Could it be that Schmitt and Merriam were effectively working
for the US government by “developing” international law in ways that advance both US and Israeli
interests? I cannot answer these questions definitively but it is important to reflect on why access is
granted to some and not others. Long before the Israeli military rejected my formal request to conduct
interviews with their active-duty military lawyers, I had already conducted several interviews with other
Israeli military lawyers outside of the official avenues. These were all on the record. Needless to say, it
would have been beneficial to also hear the “official” version of military lawyering in Israel, though in
this particular instance I was able to benefit from the research done by those who were granted access
to the official version, and have no sort of ethical obligation to this official narrative.

I was able to get better access to US military lawyers than Israeli military lawyers. By ‘better’ I mean a
more extensive set of interviews,116 which in turn provided a more in depth and richer transcript of
how military lawyers are involved in targeting operations. In Israel I interviewed only senior military
lawyers, all of them former military lawyers except for one. In the US I interviewed both very senior
and junior military lawyers who were a mix of active-duty and former military lawyers (I say more about
this distinction below). There are several reasons why I had better access to US military lawyers than
to Israeli military lawyers, some of which could have to do with language ethnicity and culture (a nonJew in Israel is always something of an outsider). The Israeli military is also deeply sensitive to criticism
from the outside world and, at least in my experience, is not as institutionally open as the US military
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in terms of engaging with researchers.117 It is difficult and unfair to generalize across what are large
and heterogeneous institutes but it is well documented that the Israeli state and Israeli military feels
that it is singled-out and unfairly demonized in international media and by the UN, and rightly or
wrongly, this makes many military personnel reticent to talk to outsiders. The other significant
difference between the US and Israeli militaries are their size and I think the sheer scale of the US
military made access easier. While this may seem paradoxical, the larger size of the US military means
that there are a correspondingly large number of US military lawyers to interview; the challenge is to
find the right ones. For example, 200 JAGS, 350 civilian attorneys and 1,400 paralegals accompanied
the troops to Iraq in 2003.118 Today, by comparison, and as noted above, the US Air Force alone has
around 1250 JAGs, of which 100-200 are deployed around the globe at any one time, depending on
operational requirements.119 By comparison, the Israeli MAG Corps has around only 300 military
lawyers, and of these only around 30 work in the branch that is responsible for providing targeting
advice.120

I was unable to interview active-duty Israeli military lawyers. Interviewing former military lawyers has
its own advantages. For example, I was able to approach those who had previously held very senior
positions, and in the case of Israel this is crucial because it is only lawyers with the rank of colonel (or
above) who have the authority to give the final legal approval to pre-planned targeting operations.
Even more significantly, only the respective heads of the MAGC and ILD have the power to expand
and change the definition of what the Israeli military considers a ‘lawful target’. Conducting interviews
with former lawyers had the additional advantage that they could speak openly about their work with
a reflexive hindsight—and even distance— that active service lawyers may not have. Lest these views
be seen as unrepresentative of current Israeli military practice, it is important to note that the
distinction between active military service and civilian life in Israel is blurred by the category of reserve
service. Israeli military reservists are much more than a wartime draft; they often maintain active links
to their former units, are involved in training the younger generation, and receive ongoing routine

117

Several Israeli military lawyers enquired as to whether I was Jewish. When I told them I was not, some of them were

perplexed as to why I was interested in researching the Israeli military. This implied that my non-Jewish identity had some
bearing on my ‘right’ to conduct research in Israel.
118

Dill, Legitimate Targets?, 149.

119

Telephone conversation with AFJAG, May 15th 2015.

120

Mandelblit, interview

53

CHAPTER 1. THE WAR LAWYERS
training. Several lawyers reported that they maintain a keen interest in the ongoing work of the MAGC
and ILD, while others continue to attend the same conferences and socialize in the same circles.
Indeed, as Political Scientist James Eastwood, who has conducted extensive research on the Israeli
military, has argued, associations between reserve and active service remain porous, as one might
expect in a highly militarized society and in a military with a high turnover of personnel.121 This meant
that the Israeli military lawyers I interviewed, though formally retired or in reserve service, had a good
working knowledge of current targeting practices in the Israeli military.

I am, of course, not the only one to have written about military lawyers and their involvement in
targeting operations. In recent years, there have been several article-length publications about
precisely this, some of which draw from secondary sources and others that draw from interviews with
military lawyers. Most of these publications, however, are written by military lawyers for military lawyers
and tend to be published in military journals.122 These accounts tend also to be descriptive rather than
analytical and tend to have a very positive tone and attitude toward military lawyers generally and
their role in targeting specifically. There are some exceptions to this and a small handful of accounts
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have been written by non-military lawyers.123 These are useful secondary sources and I draw from many
of them throughout this dissertation. My own account is somewhat more distanced than those writing
about themselves and their own profession (which is not to say it is necessarily any more truthful or
objective). But what is novel about my approach is its comparative and historical focus. While there
are accounts of Israeli or US military lawyers, no work has yet considered them together. Similarly,
while there some historical accounts of how military lawyers were involved in war in the twentieth
century, I know of no detailed accounts of the evolution of the role of military lawyers from the
twentieth century to the present day. My hope is that my outsider’s perspective, combined with a
focus on Israel and the US, history and the present, will bring a fresh and critical perspective to these
existing accounts.

1.5. JURIDICAL WAR
It has become common to assert that everything from global politics and the world economy to
everyday life has become increasingly legalistic.124 George Will, for example, has characterized the US
as the “Litigation Nation,” demonstrating the extent to which American society has become infused
with legalism.125 The obsession with law is not limited to the US. In their book Legalization and World
Politics, Goldstein et al. argue “[T]he world is witnessing a move to law. The discourse and institutions
normally associated with domestic legal systems have become common in world politics.”126 Similarly,
John and Jean Comaroff have argued: “Politics itself is migrating to the courts […]. Conflicts once
joined in parliaments, by means of street protests, mass demonstrations, and media campaigns,
through labor strikes, boycotts, blockades, and other instruments of assertion, tend more and more—
if not only, or in just the same way everywhere—to find their way to the judiciary.”127 Geographers
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have also been attentive to the ways in which law structures societies and economies and as David
Delaney recently pointed out, “there is nothing in the world of spaces, places, landscapes, and
environments that is not affected by the workings of law.”128

Yet as much as social scientists have been eager to identify and highlight the putatively novel and
significant ‘move to law’ elsewhere, they have not for the most part considered war as a juridical space.
There are, of course, exceptions to this – which I will come to – but for its part legal geography has
not considered spaces of war as spaces that are defined by – and made through – law.129 There are
several possible reasons for this but at least as far as legal geography is concerned, domestic and
municipal law have been given far more attention than international law. What is needed is not for
geographers or social scientists to turn their back on domestic and local law but rather to adopt multiscalar approaches that enable us to move between and across the various, multiple and often
overlapping legal regimes that govern space (and war).130

There may well also be deep philosophical and ideological reasons why war has not been thought to
fall within the domain of the juridical. It is very easy to think of war as a space that is devoid of law.
This is in part because we tend to think of war (and violence more generally) and law in binary ways.
Law is a system that is supposed to replace precisely the kind of putative lawless savagery that war
thrives on. This binaristic thinking has found expression for centuries in moral and political philosophy,
social contract theories and international law and mainstream legal theory continues to distinguish law
from violence and war.131 This view is frequently bolstered with reference to Cicero, the Roman jurist
and philosopher who is said to have claimed: “... silent enim leges inter arma” (“…laws are silent
among [those who use] weapons”).132
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Hersch Lauterpacht, one of the most respected international jurists of the twentieth century and a
vociferous proponent of the laws of war, famously announced, “…international law is, in some ways,
at the vanishing point of law, the law of war is, perhaps even more conspicuously, at the vanishing
point of international law.”133 Lauterpacht wrote these words in the wake of the Second World War so
it is not difficult to understand why he would have held such a gloomy – even fatalistic – view of the
laws of war. In both the First and Second World Wars, the most fundamental principle of the laws of
war, the distinction between combatants and civilians, was reduced to a “hollow phrase.”134 The
advent of motorized aviation and aerial bombardment had rendered meaningless all previous
attempts to regulate sea and land warfare.135 Whole cities were reduced to rubble and burned to the
ground; their inhabitants terrorized by ‘strategic bombing’ in the hope that ‘total war’ from the air
would bring about a quick and decisive victory. By the end of the Second World War, military necessity
had crushed all hopes of protecting civilians. There was, according to Lauterpacht, “a general
acceptance of a notion of military objective capable of enlargement so vast as to lose in fact any legally
relevant content.” Governments and legal authorities at the time were prepared to go so far as to
admit “the legality of both strategic and tactical bombing of centers of civilian population.”136 In the
middle of the twentieth century the laws of war were in ruins, buried beneath the charred rubble and
the dead bodies it failed to save.
The laws of war may have been disappearing over the horizon when Lauterpacht was writing, but that
was in 1952.137 Today, the laws of war are part of the fabric of war. Similarly, while there may have
been a complete disregard for the civilian in the Second World War, today it is the minimization of
civilian casualties that has become the legal norm, even if civilians are still killed in the hundreds and
thousands.138 The laws of war were revised and updated in the second half of the twentieth century
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and in the twenty-first century they assumed a prominence that has been widely remarked upon by
scholars, military practitioners and media commentators. Retired General Charles Dunlap of the US
Air Force (USAF) Judge Advocate General Corps (JAG) claims there has been a “Revolution in Military
Legal Affairs” that has made the laws of war a “central consideration in modern war.”139 Ganesh
Sitaraman has argued that today, “[l]egal issues pervade […] counterinsurgency operations” and have
given rise to what he calls a “counterinsurgent’s constitution.”140 The laws of war have similarly become
essential to the conduct of counterterrorism operations, underwriting military campaigns in Iraq,
Afghanistan and Syria as well as so-called ‘targeted killings’ in Yemen, Pakistan and Somalia.141 Even
Hollywood has cottoned on.142 The 2015 film Eye in the Sky examines the complex legal issues of
drone warfare and features scenes where star Helen Mirren consults with her military lawyer Harold
(Jeff Heffernan), asking for permission to kill (see Figure 8) .143 Virtually all other lawyers have had their
Hollywood moment, but the military lawyer is finally becoming visible in popular culture. Indeed, as
Jason McCue has – perhaps over-zealously – predicted:
“future Hollywood movies will not focus on the likes of Patton or Private Ryan but on the
lawyers: a band of fearless demigod decision makers that patrol the wasteland of the modern
world. The red carpets of the Cannes Film festival will abound with fictional legal characters
that defeated Isil with their quills.”144
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Figure 8. A still from Eye in the Sky. The Commander, played by Helen Mirren, asks her military lawyer whether she has
legal clearance to engage. Source: Eye in the Sky

Military lawyers did not become kill-chain lawyers overnight. The practice and representation of
warfare have, especially over the last fifteen or twenty years, become more legalistic. This means that
law, lawyers, legal language and legal discourse now play a greater role in defining and shaping the
conduct of war as well as our understandings of it. To some degree war has always entailed its rhetoric
of justification and regimes of authorization, but today war and law have become inseparable. Now
more than ever, war requires a legal armature to secure its legitimacy and organize its conduct.145
Here is critical legal scholar David Kennedy who argues:

“Warfare has become a modern legal institution. At the same time, as law has increasingly has
become the vocabulary for international politics and diplomacy, it has become the rhetoric
through which we debate – and assert – the boundaries of warfare, and insist upon the
distinction between war and peace or civilian and combatant. Law has built practical as well
as the rhetorical bridges between war and peace, and is the stuff of their connection and
differentiation.”
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War has become more legalistic and it is against this background that military lawyers have become
more important to military operations and (some) military lawyers have become kill-chain lawyers. It is
difficult to know what Lauterpacht would have made of these developments - the juridification of later
modern war – but one thing is certain: the involvement of law and lawyers in matters of war, at least
to the degree they are involved today, is new. Indeed, as Professor of Law and former military lawyer
Jack M. Beard points out, “[l]aw and lawyers were in fact far removed, physically and operationally,
from the cockpits of the United States bombers flying over Tokyo, whose aircrews were instead
focused on surviving their missions”.147 I’m not sure why Beard restricts himself to US bombers over
Tokyo because the same could be said for all bombing missions in the Second World War. Winning
and the total defeat of the enemy what mattered then; legal considerations were extraneous to mission
success, as Beard is at pains to point out: “The massive, indiscriminate incendiary bombing campaigns
against major urban areas in the Second World War spoke volumes about the irrelevance of
fundamental legal principles and rules designed to protect civilian populations in wartime.”148 Today,
however, law and lawyers have become essential components of mission success and the laws of war
have been internalized by many states, and especially the US and Israel. This is not to say that the
practice of these states is always lawful but it is accurate to characterize later modern military
operations as law-full, in the sense that they are steeped in law and legalese. Here, for example, is
Charles Dunlap, former deputy Judge Advocate General and legal scholar, noting the contemporary
salience of law in military operations: “Adherence to law in armed conflict in fact and perception is
increasingly a central, if not defining, concern of field commanders, as well as military and civilian
leaders at every level”.149

Far from being ‘physically and operationally removed’, law and lawyers are intimately involved in aerial
bombing and all manner of war fighting operations today. As the 2016 US Joint Chief of Staff doctrine,
Legal Support to Military Operations, makes clear: “Legal organizations within the Department of
Defense (DOD) that support joint operations perform a wide variety of tasks at the strategic,
operational, and tactical levels of warfare”.150 This includes the provision of legal advisers to
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commanders, who have testified “legal advice is essential to effective combat operations in the current
environment,” noting also, “legal advice is now part of the tooth not the tail.”151

1.6. OVERVIEW OF CHAPTERS
The rest of this dissertation is organised as follows:
Chapter 2, ‘Inhumanitarian law’ provides a critical history of the laws of war. It describes and analyses

the origins of the laws of war and shows how the modern laws of war and laws of targeting came into
being. The laws of war contain the legal materials with which military lawyers work and so
understanding what the laws of war are, where they came from, and what they say is crucial. This
historical context is also important because it shows that, contrary to conventional accounts, the laws
of war are neither universal nor entirely humanitarian; in fact, they have always been based on a form
of what Giorgio Agamben called ‘inclusive exclusion’, whereby some populations are afforded the
protections of law while others are not.152 This is a theme we see not only in the history of the laws of
war but also in their contemporary practice. There is no single or correct way to tell the history – or
more accurately histories – of the laws of war. Each version has its own strengths and weaknesses, its
own goals and its own blind spots. The account I offer in chapter two is no exception, especially given
the weight of the subject and the relatively short space I have afforded it. My aim is not to be
comprehensive – far from it. Rather, my purpose is to give the reader the necessary historical context
for the chapters and debates that follow. Given my interest in the idea that the laws of war both
constrain and unleash violence, I pay special attention to this tension in my telling of the history of the
laws of war. I emphasise at several points the historical fact that law has been recruited by legal thinkers
and military powers to justify and legitimize astonishing amounts of violence.

Chapters 3, 4, and 5 trace the history of US military legal advice from the Vietnam War through to the

end of the First Gulf War. Law played only a peripheral role in the conduct of targeting operations in
the Vietnam War but military lawyers were nevertheless deployed to Vietnam. What did they do? What
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legal issues arose? Chapter 3, ‘Silent law and the Vietnam War’ answers these questions and in so
doing argues that the major bombing campaigns of the Vietnam War, including many controversial
targeting decisions in Operations Rolling Thunder and Linebacker I and II, were driven by political –
not legal – considerations. This is an important part of the narrative because it establishes the fact that
law has not always been central to the conduct of war, thereby highlighting the novelty of the account
that follows in subsequent chapters. The Vietnam War is also important because it served as a
watershed moment in the development of the US Law of War Program – the program that
subsequently mandated law of war training for all US soldiers.

From the ashes of the Vietnam War rose in the late 1970s and 1980s a partly new way of
conceptualising the role that law plays in military operations. Historically, military commanders had
viewed law and military lawyers with some suspicion; their understanding of law was that it imposed
constraints on military action and therefore had no place in the ‘war room’. The birth of a new practice
called ‘operational law’ changed all of this, as I show in Chapter 4, ‘The birth of operational law’. The
invention and early development of the discipline of operational law reorganized, re-prioritized and,
most importantly, re-conceptualized the relationship between law and military operations such that
law became an explicit ’force multiplier’. This wasn’t the first time that law was put to martial use, of
course, but it operational law represents an institutionalization and explicit recognition of law as a
‘force multiplier’. Indeed, at the core of operational law is an enabling principle: law and military
lawyers do not serve only to constrain military action but also authorise and legitimise it. During this
crucial transformative period, operational law would explicitly emphasize what the US military could
do, and it would provide options to military commanders, instead of restrictions.

Chapter 5, ‘The lawyer’s war’ focuses on the First Gulf War. The First Gulf War was the first war in which

military lawyers were deployed to give direct legal advice on targeting operations and for this reason
it was dubbed by military lawyers as the “lawyers’ war”. 153 This chapter examines the role that military
lawyers played in targeting operations in the First Gulf War. My argument challenges existing accounts
of this war as one that was directed by lawyers; more modestly, I show that military lawyers were
involved in important ways with targeting but their input did not radically change which targets were
struck. The legacy of the Gulf War is nevertheless important to the remaining narrative for two reasons:
153
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it served as inspiration to the Israeli military to incorporate military lawyers into the kill-chain and it also
ushered in an era of ‘lawfare’, an era in which law and legal discourse would proliferate, changing how
war is fought and understood.
Chapter 6, ‘Frames of law’ examines the involvement of Israeli military lawyers in targeting operations.

It draws on interviews conducted with former Israeli military lawyers who directly participated in and
gave legal advice on targeting operations. I show how the origins of legal advice in Israel are very
different to those in the US and emerged from the particular geographies associated with Israel’s
occupation of Gaza and the West Bank (1968 – present). The Occupied Palestinian Territories were in
a sense the ‘testing grounds’ for what would become operational legal advice on lethal targeting
operations post 2000. I pay special attention to Israel’s ‘targeted killing’ policy (2000 – present) and
to the involvement of military lawyers in the planning and execution stages of targeting operations.
My analysis shows that military lawyers are closely involved in targeting operations carried out by the
Israeli military and that their legal opinions carry a lot of weight. As I also show, however, the extensive
input from military lawyers does not, as a whole, prevent high casualty counts and mass destruction.

Chapter 7, ‘Prosecuting the kill-chain’ details the involvement – and crucially also the non-involvement

– of war lawyers in the ‘prosecution’ of targets in Afghanistan (2001-present) and Iraq (2003-present).
It discusses the distinction between deliberate (planned) and dynamic (unplanned) targeting and finds
that military lawyers are extensively involved in the former and far less involved in the latter. My
findings add an important caveat to overblown claims about the extent to which targets are subject to
legal review.154 In fact, the very type of targeting that tends to cause more civilian casualties – time
sensitive targeting – receives far less legal scrutiny than more deliberate and planned targeting
operations. 155

Chapter 8, ‘The juridification of later modern war’ offers a summary of the dissertation and concludes

by circling back to my initial research questions. I put the rise of legal advice and the figure of the
military lawyer into context by reflecting on what I call the juridification of later modern war. I consider
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the factors that have driven the ‘turn to law’ in later modern war and reflect on some of its
consequences.
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CHAPTER 2. INHUMANITARIAN LAW: A CRITICAL
HISTORY OF THE LAWS OF WAR
“[…] the law of war rests uniquely upon a paradox which hostile critics have not hesitated to
call an absurdity. It offers mediation between the demands of on the one hand Humanity, on
the other Military Necessity. It opens a middle path between the peaceable brotherly conduct
which civilized men believe they would, in favourable circumstances, like to observe towards
their neighbours, and the lethal violence they find themselves using when the circumstances
are those of war. It requires a cohabitation of logical inconsistencies which some - certainly
not all - interpretations of Humanity or Military Necessity have alleged to have been no more
practical than squaring the circle. […] [yet] inconsistency need not surprise anyone whose idea
of human nature includes a divided mind or whose idea of the human condition includes
tragedy.”
Geoffrey Best, 1981.156

“What if the laws of war were simultaneously inclusive and exclusive? What if the laws of war
were and had always been in some special sense begging to exclude so that many perceived
exclusions were in fact very much willed by the laws themselves?”
Frédéric Mégret, 2006.157

“It is good to be decent. It is good to use proper discretion. It is good to observe the
decencies of international law. But it is a fact that against un-civilized people who do not know
international law and do not observe it, and would take advantage of one who did, there must
be something else. The "something else" should not be a relaxation of all bonds of restraint.
But it should be clear understanding that this is a different kind of war, this which is waged by
native tribes, than that which might be waged between advanced nations of western culture.”
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Elbridge Colby, Captain, United States Army, 1927.158

“The starting point of human rights law is the right of the individual, including the right not to
be arbitrarily killed. The international law of armed conflict, which is very much older in its
origins than human rights law, starts from totally different premises. The soldier has the right
to kill another soldier.”
Françoise Hampson, 1991.159

“In our view, any theory of law must locate violence at the center of its concerns. It must
examine law's devices for transforming and concealing its violence, for covering its tracks, and
for turning lifeless words into bloody acts of violence.”
Austin Sarat and Thomas Kearns, 1991.160

2.1. AN ENTIRELY HUMANITARIAN LAW?
The laws of war are the principal body of laws with which military lawyers involved in targeting
operations must work. Consequently, this body of law is at the heart of what military lawyers do; it
constitutes the material with which they labour, the texts they interpret, the stuff that enables and
constrains what they can say and do. The laws of war are the corpus that military lawyers make
corporeal when they provide advice to military commanders, bringing legal texts alive. Indeed, the
laws of war are not stuffy texts sitting in the halls of palaces and courts in Geneva or The Hague, or
they are not only that: they were made by (predominantly) European men and they lead a worldly life.
This chapter focuses on the laws of war and their historical development. It does so in order to
contextualize and historicize the very laws that military lawyers work with – and crucially also shape –
today.
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War is marked by death, blood and broken bodies. The laws of war may not have prevented the
hemorrhaging of war over the centuries, but they have certainly slowed the bleeding, saving precious
lives and salvaging countless limbs and bodies along the way, or so conventional histories of the laws
of war would have it. If “war is hell” then it would be so much worse if instituted by the diabolical
spectre of ‘lawless war’. As Jocknick and Norman have argued: “There is a critical unspoken
assumption that gives rhetorical power to the idea of a legal war-specifically, that a legal war is more
humane than an illegal war.” 161 Knowing no restraint, a lawless war would be a black hole of pure
barbarism, the very “heart of darkness”, to use the words of Joseph Conrad.162

Conventional histories of the laws of war tend to be self-congratulatory. They often conform to a
progressive historicity in which the enlightened and civilized (read European) laws of war emerged
from darkness in the period after the Peace of Westphalia (1648), steadily expanded their scope in the
eighteenth and nineteenth centuries, and won universal acclaim and formal codification in the
twentieth century.163 Today the guardian of the laws of war, the International Committee of the Red
Cross (ICRC), proudly asserts that the Geneva Conventions, the showpiece treaty of the laws of war,
“have been ratified by all States and are universally applicable.”164 A universal law for a radically
diverse, unequal and unruly warring world: surely this is a triumph by any telling.165 Narrating the
history of the laws of war like this gives them “every appearance of a success story”,166 claims historian
Geoffrey Best, a story in which reason and the principles of humanity and restraint trump chaos and
violence, and law prevails over the vagaries of war. Legal scholar Olivier Corten’s The Law against War
is an archetype of this historiography: focusing on questions of jus ad bellum, Corton conceives law
as “a (at least) theoretical roadblock to war.”167 Other books, such as the ICRC’s Constraints on the
Waging of War or Howard, Andreopoulos and Shulman’s The Laws of War: Constraints on Warfare in
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the Western World portray a similar story.168 The thread that runs through the history of the laws of
war is one of humanization; it is a story about what preeminent international scholar and judge Theodor
Meron calls putting a “more human face” on war.169

It is easy to read the history of the laws of war as a series of valiant attempts to bring legal order and
moral restraint to the battlefield. In many ways, these attempts to humanize war should be lauded for
their audacity and determination against such great odds, against what Thomas Hobbes went as far
as to call humanity’s “state of nature”, as if war were in our very genes, our biological and natural
destiny.170 Hersch Lauterpacht, one of the most respected international lawyers of the 20th century,
was a principled believer in the laws of war and their capacity to bring reason and restraint to the hell
of war. Writing in the 1952 British Handbook of International Law, he captured what he saw as the
humanitarian essence of the laws of war:

“We shall utterly fail to understand the true character of the law of war unless we realize that
its purpose is almost entirely humanitarian in the literal sense of the word, namely, to prevent
or mitigate suffering and, in some cases, to rescue life from the savagery of battle and passion.
This, and not the regulation and direction of hostilities, is its essential purpose.”171

Contrast this with Elaine Scarry’s much bleaker vision of the true character of war: “The main purpose
and outcome of war is injuring.” This, she argues is a fact that is “too self-evident and massive ever to
be directly contested”. 172 Yet even Lauterpacht realised the limits of this humanitarian vision of the
laws of war. During his life (1897-1960) the laws of war had resolutely failed to prevent the outbreak
of two world wars (not to mention countless colonial and decolonial wars) but they had also failed to
prevent the death and suffering of countless millions once those wars were underway. These failures
led Lauterpacht to famously conclude (in words I quoted in the previous chapter): ”[…] if international
law is, in some ways, at the vanishing point of law, the law of war is, perhaps even more conspicuously,

168

Kalshoven and Zegveld, Constraints on the Waging of War.

169

Meron, ‘The Humanization of Humanitarian Law’, 239.

170

For a brilliant exposition and critique of Hobbes ‘state of nature’, the Leviathan and the relationship between law and

violence see Sarat and Kearns, ‘A Journey Through Forgetting: Toward a Jurisprudence of Violence’.
171

Lauterpacht, ‘The Problem of the Revision of the Law of War’, 363–64.

172

Scarry, ‘Injury and the Structure of War’, 1.

68

CHAPTER 2. INHUMANITARIAN LAW
at the vanishing point of international law.”173 The fact that he wrote these surrendering words only a
few years after the most significant codification of the laws of war ever to be achieved – the signing of
the Geneva Conventions of 1949 – demonstrates the precarity of any argument that views the laws of
war as “entirely humanitarian”.

There is another way of telling the history of the laws of war, one that better enables us to understand
the work that the laws of war perform in shaping our understanding the relation between war and law.
Geoffrey Best, whose two histories of the laws of war (Humanity in Warfare: The Modern History of the
International Law of Armed Conflicts, and War & Law since 1945) are widely influential in the field,
calls the progressive development of the laws of war a “two-faced illusion whose active aspect invites
civilian war-lovers to imagine that they can have their belligerent cake and eat it, whose passive aspect
encourages war-haters to hope that when war happens, civilians will not be hurt.”174 Legal scholar
Nathanial Berman echoes this critique and claims, “it is misleading to see law's relationship to war as
primarily one of the limitation of organized violence, and even more misleading to see the laws of war
as historically progressing toward an ever-greater limitation of violence.”175

My aim in this chapter is to challenge the humanitarian character of the laws of war and to argue that
both the history and the present of the laws of war are marked by an intrinsic and latent violence that
stems from international law’s encounter with the colonial Other. This may seem like a diversion from
my narrative about the involvement of US and Israeli military lawyers in targeting operations. In fact,
the argument presented in this chapter is crucial to my overall argument. As I pointed out at the start
of this chapter, the laws of war are the material with which military lawyers work. By exploring the
historical roots of the laws of war I am simultaneously examining how the body of law that military
lawyers use and apply today came to be the way it is. Notably, this chapter helps ground and historicize
my arguments about how military lawyers augment military violence today. The violence that military
lawyers contribute to – and sometimes enable – arguably has its roots in the violence that is woven
into the fabric of the laws of war.
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I take my lead from a rich revisionist history and branch of critical legal scholarship known as ‘Third
World Approaches to International Law’ (TWAIL).176 TWAIL and cognate perspectives suggest that
international law, and specifically the laws of war, are not nearly as humanitarian as conventional
histories of the laws of war suggest. To the contrary, the laws of war have been embedded in a history
of violence that has been present from their very inception, and which continues to haunt them today.
Telling the history of the laws of war in a way that emphasises violence, colonialism and oppression is
important not only because these are indelibly present in the laws of war but also because this is a
history that has, until recently, been forgotten and erased.177 Here I follow in the footsteps of Antony
Anghie who has long been “concerned with understanding the strategies by which international law
rewrites its history, in different phases, and, in particular, how it seeks to suppress the colonial
foundations of the discipline.” 178

Historians and scholars of the laws of war fundamentally disagree about the power and purpose of the
laws of war. They (still) debate whether it is a mode of restraint, yet another tool in war’s arsenal of
violence, or something that inhabits the vast grey space in between. We find such disagreements sewn
like a red thread through the historical literature on the laws of war, and this tension finds expression
in contemporary debates about what the laws of war should ‘properly’ be called. As previously pointed
out, lawyers, legal practitioners and human rights activists who prefer to see in the laws of war a series
of redeeming and restraining humanitarian qualities will generally employ the term ‘international
176
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humanitarian law’ (IHL). But those who see the laws of war through military eyes believe that the
primary purpose of the law is to protect the belligerent’s right to kill. This group rejects the IHL label
and instead refers to the Law of Armed Conflict (LOAC), emphasising armed conflict over and above
the humanitarian. Unlike the IHL perspective, the purpose of LOAC is not to minimize violence but to
make sure one is equipped with sufficient legal authority for enacting it. Militaries must be able to
prosecute war, so to speak. These terms – LOAC and IHL – are not merely different names for the
same body of law; they represent fundamentally different understandings of the essence and purpose
of the laws of war, two very different epistemic communities.

While there remains a great distance between the humanitarian view and the armed conflict view, the
two positions converged considerably in the second half of the twentieth century.179 Legal scholar
Amanda Alexander claims that the convergence between these two worldviews occurred much later
than most histories have suggested. She argues that a “truly international humanitarian law, a law in
which considerations of humanity trumped military necessity” began to emerge in the 1970s (with the
signing of the Additional Protocols to the Geneva Conventions in 1977) but came fully into its own
only in the 1990s.180 The hallmark of this humanization of the laws of war, according to Alexander, is
the general acceptance by states and militaries of the more humanitarian principles inscribed in the
laws of war. For Alexander, the 1990s marks the passing of a historic shift away from military necessity
and the exigencies of armed conflict toward a more benign legal regime of war where considerations
of humanity and the responsibility to protect civilians are given precedence.181 As an example,
Alexander cites the Kosovo intervention in 1998-9, where military necessity was “barely mentioned,”
and claims that the Gulf War was fought with “respect and optimism towards international
humanitarian law,” citing as proof the fact that “[w]hen civilians were killed, their deaths were not
blamed on the inadequacy of the law but, rather, on the failure of NATO to apply the law properly.”182
As tempting as her arguments are, I am unpersuaded by them and frankly skeptical about the idea –
let alone the actualization – of a “truly” or “entirely” humanitarian law. Such arguments minimize the
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important differences that remain between military and humanitarian worlds, differences that, as I will
show, have at times become more – and not less – pronounced in the last two decades.

Alexander claims that the histories of the laws of war have been written in two main ways. The
“orthodox history” of the laws of war is about the humanization of war and law. This is countered by
what she calls a “negative account” that emphasises a story of imperialism and oppression.183 While
this history vs. critical history distinction is useful for understanding the fraught historiography of the
laws of war, I think it focuses attention too much on descriptions of what the laws of war may ‘really’
be – their ideal ‘essence’ – and not enough on the question of what – in material fact – the laws of war
do. The laws of war are both humanitarian and violent; they limit force while also unleashing it, and
they authorize certain types of violence at the same time as they prohibit others. As David Kennedy
succinctly puts it, war has many “generative functions.”184 Rather than focusing on the more descriptive
questions of what the laws of war are or how best they should be categorized, I think it more productive
to think about what the laws of war, and particular historical claims about the laws of war, enable and
foreclose. This is vital because, as Nathanial Berman has cogently argued, the “legal construction of
war [is] highly contingent, the subject of historical variation and political contestation.”185 Sometimes
the laws of war may limit violence, other times they may enable and legitimize it; much depends on
the context in which it is being invoked. If this is indeed the case, then the history and present of the
laws of war are best conceptualized as both constructed and performative. This allows us to think
about the laws of war as a process and a practice, something that is invigorated by real people in real
and changing geographical and historical contexts. The laws of war are not inert abstract legal
arguments, and nor are they (only) textual; they are the product of a process, of contested and messy
arguments, interpretations and contexts.
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2.2. ‘A LAW FOR WAR AND IN WAR’: EARLY ORIGINS OF
INTERNATIONAL LAW AND THE NORMALIZATION OF WAR
Codes of warfare – if not formal treaties – have been around for as long as war itself, though precisely
what constitutes war and law in the history of the ‘laws of war’ is an area that requires much more
analysis than it has been given.186 The ICRC claims: “Even in ancient times, there existed interesting –
though primitive – customs and agreements containing “humanitarian” elements, and almost
everywhere in the world and in most cultures, these customs had very similar patterns and
objectives.”187 In the Middle Ages it was codes of ‘honour’, ‘chivalry’ and ‘mercy’ that ruled moral
conduct in war.188 This is an era that some legal scholars tend to romanticise as idyllic, a sort of premodern attempt to bring righteous and valiant codes of conduct among men and soldiers who were
otherwise brutes and savages.189 Maurice Keen calls this the “cult of chivalry” and warns us that chivalry
is a “dangerous word” because of its historically close association with defending a belligerent form
of the Christian faith and the Crusades.190 In his canonical 1625 three-volume book The Laws of War
and Peace the Dutch jurist and one of the foundational thinkers on international law Hugo Grotius
famously decried, “throughout the Christian world I observed a lack of constraint in relation to war,
such as even barbarous races should be ashamed of.”191 Indeed, a critical reading of the medieval and
chivalric codes of war reveals that they were more of a pastoral ideal than a honourable mode of
restraint.192 “The ideals of honor, chivalry, and mercy as articulated in the Middle Ages were rarely
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only an antidote to atrocities”. As Helen Kinsella instructs us, “they were just as often also complicit in
them”.193 Theodor Meron reaches much the same conclusion: “Chivalry in the Middle Ages was […] a
mix of reality, poetry and legend. While humanizing warfare, chivalry also contributed to the
legitimizing of war.”194 Yet Meron goes on to argue that there is a need today to, “reinvigorate
chivalry’s concept and culture of values”.195 His claim is a peculiar one, for as Kinsella argues, “chivalry
was forged in war, so why do modern scholars now call on it to moderate war?”196 Such attempts, she
argues, “willfully elide the select and discriminatory origins of the contemporary “principles of
humanity” founded in and revealed by chivalry itself.”197 Chivalry and its twin cousins honour and
mercy are perhaps as much sources of violence as they are foundations of restraint.

The laws of war draw from a “concordance of narratives” of divine law (rooted in Christian
jurisprudence and ecclastiacal writings on just war), natural law, and the law of nations.198 In the
seventeenth century Hugo Grotius, proposed that there should be “a common law among nations,
which is valid alike for war and in war.”199 In doing so Grotius established the distinction between jus
ad bellum and jus in bello. Closely associated with just war theory,200 jus ad bellum specifies the
conditions and rights under which the recourse to war is permissible whereas jus in bello specifies the
rules and means by which war can be legitimately waged. The decision to go to war (jus ad bellum)
and the means used to fight war (jus in bello) are two sides of the same coin and Grotius insisted that
both should fall within the remit of international law. Writers and theorists since Grotius have put
varying degrees of emphasis on one or the other as wars have waxed and waned over the centuries.
For example, the earliest works on the laws of war focused primarily on the jus ad bellum “due to the
persistent disputes over the role and obligations of Christians participating in war.”201 In order for
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Christians to engage in war their cause must be considered just, which basically meant war against the
pagan, which in turn was always just; nevertheless, such wars had to be sanctioned by a religious
authority.202 The Peace of Westphalia in 1648 and the breaking up of a single Christendom sent just
war theory and its preoccupation with questions of jus ad bellum into a “long hibernation”.203 It was
not until the Kellogg-Briand Pact of 1928, which attempted to prohibit war as an “instrument of
national policy” and sought to outlaw war altogether that jus ad bellum would have a brief resurgence.
But, as Austin Sarat and his colleagues remind us, it “failed to define aggressive war and the sanctions
for its waging”, which rendered it hopelessly ineffective.204 Recognizing these failures and anticipating
the Pact as a dead letter, J L. Brierly wrote in his canonical work of 1928, The Law of Nations,
“[I]nternational law came frankly to admit that all wars are equally lawful.”205 Jus ad bellum had failed.

In the mid-twentieth century jus ad bellum flourished again for a brief moment with the trial of Nazi
war criminals in Nuremburg. The International Military Tribunal (IMT) of 1945-1946 designated certain
crimes as “crimes against peace”; these were not infractions of jus in bello but were intended to
criminalise the launching of an aggressive war, a violation of the jus as bellum. Hersch Lauterpacht
assisted with the IMT, most crucially crafting the language of Article 6 of the Nuremburg charter,
enshrining crimes against humanity, war crimes and the crimes of aggression into modern international
law.206 With Lauterpacht’s help, Nuremberg introduced the idea that unjust wars are not only immoral
or wrong but are illegal and should be dealt with criminally:
“Any resort to war of any kind is a resort to means that are inherently criminal. War inevitably
is a course of killings assaults, deprivations of liberty, and destruction of property. An honestly
defensive war is, of course, legal and saves those lawfully conducting it from criminality. But
inherently criminal acts cannot be defended by showing that those who committed them were
engaged in a war, when war itself is illegal”207
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The IMT also introduced the idea that obedience to superior orders would not count as a legal shield
against the commission of war crimes. Article 8 read: “The fact that the defendant acted pursuant to
orders of his Government or of a superior shall not free him from responsibility, but may be considered
in mitigation of punishment […]”208 The key principle giving teeth to all of this was individual criminal
responsibility; henceforth, the enforceability of international law would depend on the punishability of
those who carried out crimes against peace. Nuremburg was probably the high water mark for jus ad
bellum. Crimes against peace disappeared from the mandate of the ad hoc international tribunals
tasked with dealing with international crimes perpetrated in the Balkans and Rwanda in the 1990s. The
establishment of the permanent International Criminal Court (ICC), and the International Criminal
Tribunals for Yugoslavia (ICTY) and Rwanda (ICTR) have recently renewed the efforts “to shape a
coherent definition of the crime of aggression”209 but we are still a long way from a robust and
enforceable institute of jus ad bellum. Indeed, several powerful states, including the US and Israel, do
not recognise the jurisdiction of the ICC, a fact that undermines the universal aspirations of the Court
and international law more generally.210 Moreover, prosecutions are geographically uneven and have
focused predominantly – and unfairly – on African nations.211 Most recently, Burundi and South Africa
have initiated the process of withdrawing from the Rome statue, the 1998 treaty that established the
court, signaling something of a crisis for the ICC and leaving its future perhaps more uncertain than at
any point in its short history.212
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Today, most conversations about the laws of war are in one way or another about jus in bello rather
than jus ad bellum.213 The prevalence of jus in bello and the waning of jus ad bellum have important
consequences for the way that we think about war today. We have moved away from talking about
the legality of war per se and talk now about the legality of the means by which war is conducted. Jus
in bello accepts that war does and will continue to take place; it does not attempt to stop war, but to
tame it. We might say that jus in bello abandons any hope of peace: it accepts war, and gives it a
human face. Yet in so doing jus in bello might be said to do more harm than good for it has the effect
making war appear more humane and acceptable and it legitimizes the violence that does take
place.214 As Meron points out, “making […] war more humane enhances its acceptability and might
even prolong it.”215 A contemporary parallel can be seen in the shift from what legal scholar Samuel
Moyn calls “anti-war politics” to “antitorture politics,” whereby political resistance is channeled toward
the specific means employed in pursuit of the ‘war on terror’ rather than at the broader war itself.216
Another contemporary instance of this foreclosure is the anti-drone movement, which claims for
several reasons that military drones should be outlawed. The movement does not seem to be against
war per se or even against other forms of more conventional aerial violence but isolates and critiques
only the drone. This presumes that killing with drones is somehow different and somehow worse than
killing with conventional aircraft (or any other weapons platform or weapon), but in these accounts it
is unclear what the actual moral or legal differences are.217 The limited nature of such a movement,
which also reveals the perversity of this piecemeal approach, is revealed in its starkest form when we
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consider that far more destructive weapons (and weapons platforms), including nuclear warheads, are
considered legal. In short, jus in bello normalizes war and outlaws only a very limited number – and
not necessarily the most destructive – of its infinitely violent practices.218 It leaves untouched the
arguably more important issue of war making and the sovereign exception – that is, the right to
suspend peace and the rule of law in favour of martial or emergency law for a potentially unlimited
time.

2.3. COLONIALISM, THE OTHER, AND THE MAKING OF
INTERNATIONAL LAW
2.3.1 THE ‘JARRING NOTE’ OF COLONIALISM

Colonialism and international law are deeply intertwined. Yet until very recently international law has
not adequately acknowledged the centrality of colonialism and its attendant violence in founding and
preserving international law. This blindness is symptomatic of law’s more general inability to face its
own violent origins, what Walter Benjamin famously called the “lawmaking violence” that marks the
foundation of the state and the legal order.219 What Austin Sarat and Thomas Kearns said of
contemporary legal theory in general applies a fortiori to international legal theory: “[L]aw seems intent
on (and is largely successful at) threatening violence while denying or making invisible the violence it
inflicts”.220 Just as mainstream legal theory denies the violence that founds and preserves the legal
order, international legal theory – and its conventional histories – forget how important European
colonialism was to the formation of sovereignty and the making of the international order upon which
international law is founded.

In 1996 legal scholar Anthony Carty identified what he saw as a void in mainstream international legal
theory, bemoaning the fact that “no systematic undertaking is usually offered of the influence of
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colonialism in the development of the basic conceptual framework of the subject”.221 Where
colonialism and international law were discussed together, the former was often dismissed as a
peripheral issue, outside of the main intellectual and theoretical canons and concerns of mainstream
legal theory. Helen Kinsella writes of a “parenthetical dismissal of colonialism” in conventional histories
of international law, “as if it were simply a jarring note in an otherwise pleasant symphony.”222

Since the mid-1990s, however, an important (if not necessarily “huge”223) literature that locates
colonialism at the heart of international law has emerged. In reviewing this literature, Mark Neocleous
concludes: “the violence of colonialism is now seen, at least among the critical wing of the international
legal community as ‘continuing, systematic, and ingrained in international law’”.224 His caveat is an
important one and although steps have been made toward putting the colonial at the heart of
international law, TWAIL remains very much on the peripheries of the discipline.225
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Figure 9. Left: the cover of Fassbender and Peters’ The History of International Law features a painting by Jean Baptiste
van Mour, conforming to established canons of orientalism, a Frenchman providing yet another occidental representation
of the orient. These are precisely the kind of representations that Edward Said critiqued in his famous Orientalism (right).
Image on left: reproduced with permission from Oxford University Press. Image on right: reproduced with permission from
Penguin Random House.

There are signs that this is beginning to change. In 2012 the stated departure of The Oxford Handbook
of the History of International Law was to overcome the Eurocentrism of international law by exploring
“the history of encounters between political and economic actors rooted in different legal cultures
which gave rise to the emergence of what we now call ‘international law’”226 Its cover features a
painting of Ahmed III, Sultan of the Ottoman Empire, who in 1724 granted an audience to the French
Ambassador Vicomte d’Andrezel whom he received in the Topkapı Palace in Constantinople (see
Figure 9). The jacket was chosen because it represents a different location from which to think about
the history of international law.227 Equally significant, however, is that the depiction of the meeting is
painted by Jean Baptiste van Mour, conforming to the established canons of orientalism, a Frenchman
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providing yet another occidental representation of the orient. Still, the Handbook is a significant – and
at 1250 pages also a huge – achievement in its attempt to depart from the “‘well worn paths’ of how
the history of international law has been written so far”228 And yet despite its achievements, the views
expressed in the Handbook are a long way from being accepted into mainstream international legal
theory. Anne-Charlotte Martineau has criticised the Handbook for having an “unfortunate resilience
of Eurocentric voices”.229 Meanwhile, Nahed Samour has been left wondering whether there is a role
for Islamic International Law in the history of international law? Turning to the Handbook, her answer
is a provisional ‘yes’ but as she points out, “Islamic international law has been given a
compartmentalized, isolated role, almost the role of the ‘other’ in international law – the legal order
that does not fit the prevailing legal architecture.” 230 This leads her to conclude on an important and
disquieting note: “It might be that one cannot overcome Eurocentrism in law, because European law
is indeed almost everywhere to be found in the regions and histories of this world.”231

Antony Anghie writes of the colonial and postcolonial realities of international law as having been
“obscured and misunderstood” because of a “persistent and deep seated set of ideas that has
structured traditional scholarship on the history and theory of international law.”232 He explains that
traditional understandings of international law regard colonialism – and non-European societies more
generally – as peripheral to the discipline because “international law was a creation of Europe.”233 In
a series of powerful essays and a field-defining monograph, Imperialism, Sovereignty and the Making
of International Law, Anghie draws on postcolonial and critical legal theory to show that the very idea
and practice of international law, from its inception, was indelibly marked by Europe’s encounter with
the non-European.234 In one essay he draws on the work of Historian JHW Verzil, who succinctly
captures what Anghie calls the “explicitly and unquestionably European character” of international
law:
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“Now there is one truth that is not open to denial or even to doubt, namely that the actual
body of international law, as it stands today, not only is the product of the conscious activity
of the European mind, but also has drawn its vital essence from a common source of beliefs,
and in both of these aspects it is mainly of Western European origin.”235

It is one thing to say that international law has colonial origins but could one argue that international
law is now universal, that it applies everywhere, not just to Europe – and has thus departed with its
colonial past? Could it not be that “regardless of this ‘original sin’” international law has, over the
course of the nineteenth and twentieth centuries “shed its more racist overtones in favour of universal
inclusion”?236 While this line of reasoning may be tempting, I must now show that the ‘colonial past’
of international law has not yet passed; it remains with us, haunting what Derek Gregory memorably
called our ‘colonial present’.237 The exclusion of the ‘Other’ that marks the birth of international law
has, in the words of Frédéric Mégret, a remarkable “persistence” throughout the nineteenth and
twentieth centuries and it endures even – or perhaps especially – in and through the spaces of the
‘war on terror’ today.238 This is not to say that nothing has changed or that the past provides a sure
way of understanding our present, but it is to say that we are indebted to the “logic of the past”,
which, as Kinsella reminds us “continues to mold our standards of judgement about war and to inform
our thinking about the laws of war” today.239

2.3.2. FRANCISCO DE VITORIA AND THE COLONIAL ORIGINS OF
INTERNATIONAL LAW240

International law tends to trace its origins to the Peace of Westphalia in 1648. “International legal
scholars have made much of 1648”, David Kennedy argues, “[u]sing that date to mark the beginning
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of their discipline, they have generally treated earlier work as immature and incomplete – significant
only as a precursor for what followed.”241 The Peace of Westphalia is foundational to the discipline
because, at least according to conventional interpretations, it marked the beginning of an international
system of sovereign and equal states. In 1648 the sovereign state became the fundamental building
block of international law and it has remained the keystone of the international legal order ever
since.242 Yet as important as the Peace of Westphalia is, articulations of international law precede it by
over a century. If we are to properly understand the colonial foundations of international law we must
go beyond Westphalia to the law of nations from 1492 to 1648 and to one of the founding ‘fathers’ of
international law: Francisco de Vitoria.

As I noted, Hugo Grotius is generally regarded as the principal forerunner of modern international law,
but TWAIL scholars trace its “primitive origins” to the work of sixteenth-century Spanish theologian
and jurist, Francisco de Vitoria.243 Vitoria wrote De Indis Noviter Inventis (On the Indians Recently
Discovered) in 1532 and De Jure Belli (On the Laws of War) in 1539, which are generally considered
among the “founding texts of international law.”244 Colonialism and the question of how to address
the legal problems that arose from Spanish claims to sovereignty over the Americas are the central
themes of these works and yet traditional approaches “fail to appreciate the extent to which Vitoria’s
jurisprudence is constructed around his attempts to resolve the problems arising from the discovery
of the Indians.”245 According to Anghie, these approaches understand Vitoria’s work as extending and
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applying existing doctrines developed in Europe to determine the legal status of the Indians. Anghie,
however, provides a more critical take:
“[W]hile Vitoria’s jurisprudence relies in many respects on existing doctrines, he
reconceptualizes these doctrines or else invents new ones in order to deal with the novel
problem of the Indians. The essential point is that international law, such as it existed in
Vitoria’s time, did not precede and thereby effortlessly resolve the problem of Spanish- Indian
relations; rather, international law was created out of the unique issues generated by the
encounter between the Spanish and the Indians.”246

Anghie’s central argument is that the colonial confrontation is pivotal to understanding the character
and nature of international law. But he insists that we cannot understand the nature of international
law by inquiring into how order is created among sovereign and equal states. Rather, he focuses our
attention on how order is created among “entities characterized as belonging to entirely different
cultural systems.” That is, he suggests that international law and the positivists jurists encounter with
colonialism, is best understood in terms of what he calls the “dynamic of difference” between
European and non-European peoples. Seventeenth-century jurists like Vitoria: “postulated a gap,
understood principally in terms of cultural differences, between the civilized European and uncivilized
non-European world. Having established this gap they then proceeded to devise a series of techniques
for bridging this gap of civilizing the uncivilized.”247

Vitoria is remembered in the canon of international law as a progressive and a liberal and it is true that
in some ways he was ahead of his time. 248 While others characterised ‘the Indians’ as “heathens, and
animals, lacking any cognisable rights”, Vitoria argued that all peoples, including the Indians, should
be governed by basic natural law (i.e. the law of man and the law of reason):
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“they are not of unsound mind, but have according to their kind, the use of reason. This is
clear, because there is a certain method in their affairs, for they have polities which are orderly
arranged and they have definite marriage and magistrates, overlords, laws, and workshops,
and a system of exchange, all of which call for the use of reason”.249

It is by virtue of his acknowledgement of the humanity of ‘the Indians’, Anghie claims, that Vitoria is
remembered as a “champion of the rights of indigenous and non-European peoples.” But what Vitoria
generously ‘gave’ with one hand (the ‘gift’ of reason), he took with the other. For while he deemed
the Indian capable of reason, and therefore welcome into the family of man, the Indian was deemed
to possess child-like reason and was, after all culturally very different from Europeans. In this account
the law is clearly masculinized. “[W]ithin the family of man, they were children”, notes Kinsella in her
in her exquisite reading of Vitoria, “[T]he Indian was but a child of reason, whereas the Spaniard was
a man of reason.”250 Thus Vitoria goes on to argue:
“Although the aborigines in question are (as has been said above) not wholly unintelligent,
yet they are a little short of that condition, and so are unfit to found or administer a lawful
State upto the standard required by human and civil claims. Accordingly they have no proper
laws nor magistrates, and are not even capable of controlling their family affairs”.251

Cultural difference, marked by a strong discourse of civilization, becomes the basis for a profoundly
unequal double-move of the inclusive exclusion of the Indian – the Other – into the international legal
order.252 The Indian is brought into the realm of natural law, but because she is childlike and uncivilized
she cannot govern herself; European (man) must govern her. The Indian is then given a ‘choice’; either
she converts to Christianity and adopts European culture or she resists. Should she elect the latter she
will face the full wrath of the Empire, which in turn will be fully justified in using all necessary means to
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suppress the violence of the other, firstly because it is irrational but also because it represents a
provocative ‘first use’ of violence and is therefore not a form of self-defence in the same way that
Spanish violence is.

Kinsella provides an especially violent example of this ultimatum in her discussion of the Requirement
(Requiermiento), a legal instrument read to the Indians when they were “discovered” by the
conquistadors. “Written in 1513 by a legal scholar, it summoned the natives to recognise and submit
to the twin superiority of the divine empire of Christianity and the temporal empire of Spain […] when
read aloud to the newly found Indians [it] was held to legitimate the conquest”.253 If the natives failed
to comply with the Requirement, the Spanish threatened, “with the help of God [we] shall forcibly
enter into your country and make war against you in all ways and manners that we can[,]…subject you
and the yoke and obedience of the Church[,]…and take you and your wives and your children and
dispose of them.”254 Vitoria was in complete agreement that any act of resistance by the natives not
only warranted, but also justified and required the Spanish use of force. In fact, it was “almost
inevitable” that the natives, “by their very existence and their own unique identify and cultural
practices”255 came to violate the very natural law that the Spanish had gifted them. Such
ungratefulness, combined with the legal incapacity of the native invited the discipline of law and
violence. It was the native then, and not the conquistadores from Europe, who were responsible for
the violence and plunder enacted on the Americas and their people; they brought it on themselves
because of their legal incapacity and their law-breaking predisposition. Europe is made violent through
the actions of the Other and so Europe’s violence is not really violence at all but is an answer and
response to violence; it is, in short, legitimate violence.

As Anghie has argued, Vitoria's attempt to address the problem of difference between the native and
the European demonstrates the complex relationship between culture and sovereignty, “for Vitoria's
jurisprudence decrees that certain cultures-such as that of the Spanish-are universal and enjoy the full
rights of sovereignty, whereas other cultural practices-like those of the Indians-are condemned as
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uncivilised and non-sovereign.”256 This is a hugely significant move for if, as Kinsella points out, “the
highest expression of sovereignty is the right to wage war and determine a just war, and the barbarian
lacks that which is definitive of sovereignty, then the barbarian can never wage a just war.”257

This logic, the denying of sovereignty and rationality to the spectral barbarian, has had an
extraordinary staying power through the centuries since Columbus “discovered” the Indies. As we
shall see in the chapters that follow, the enemy Other – be it Hamas, the Taliban, Al Qaeda, or the
Islamic State and their “affiliates” – is still denied the possibility of waging a just war. The means and
ends of ‘their’ wars are always already illegitimate, regardless of the means employed or ends sought.
Across the centuries between Columbus and the contemporary the other of international law continues
to animate the logic of inclusive exclusion that is the hallmark of international law. International law
has always had its’ ‘Other’, that which can never quite be contained by, which falls outside of, or which
is in violation of what ‘civilized’ nations deem to be a truly international and universal law. This ‘Other’
is not just present in the founding works of international law or in the encounter between the Spanish
and the Indian; it is a continuous and constitutive feature of international law.258 We see the
civilizational themes – exceptions and exclusions – that defined the work of Vitoria and other
seventeenth century thinkers come up again and again in the nineteenth century, when European
colonialism was at its zenith. 259
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2.3.4. DEFILED GEOGRAPHIES: INCLUDING AND EXCLUDING THE OTHER
THROUGH THE UNIVERSALIZATION OF INTERNATIONAL LAW AND
FORMALIZATION OF THE LAWS OF WAR

International law is, in theory, universal.260 Today this is taken as axiomatic and yet in the grand scheme
of things the (putative) universality of international law is a relatively recent development. In fact,
Anghie argues, “[i]t was not until the end of the nineteenth century that a set of doctrines was
established as applicable to all states, whether these were in Asia, Africa, or Europe.”261 This did not
quite make international law universal, of course, because it still applied only to states, leaving nonstate entities and actors outside of its remit, a theme that would endure at least into the second half
of the twentieth century and which arguably endures in some ways even today. Nevertheless, the
period in which international law is said to have become universal was coincident with and primarily a
consequence of the imperial expansion that took place toward the end of the nineteenth century.262
By 1914 large swaths of the world were controlled by European states, empires upon which the sun
would never set. These colonized and occupied territories had to be brought within the international
legal order and European positivist jurisprudence provided the analytical tools for the (radically
asymmetrical and uneven) universalization of international law.

While naturalism, or natural law, supposes that states are subject to a higher universal law, positivism
“asserts that the state is the exclusive creator of law, and cannot be bound by any law unless it has
consented to it.”263 By the nineteenth century, even the non-European was considered to be governed
by natural law, but only in an abstract and formal sense. Practically speaking, however, they were not
proper sovereign subjects and so did not possess the requisite subjectivity – or attributes – to
participate in the law of nations. This, at least, is how legal positivists in the nineteenth century saw
things. According to Anghie they:
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“devised a series of formal doctrines that used explicitly racial and cultural criteria to decree
certain states civilised, and therefore sovereign, and other states uncivilised and
nonsovereign. Thus non-European societies were expelled from the realm of international law.
Lacking legal personality, these societies were incapable of advancing any legally cognisable
objection to their dispossession, and were thus reduced to objects of conquest and
exploitation.”264

Because the colonial encounter is a confrontation between a (European) state and a (non-European)
non-state, the laws that would ordinarily apply to sovereign states do not apply because one of the
parties (the non-European) lacks sovereignty. In light of this, the positivist argues, “the sovereign state
can do as it wishes with regard to the non-sovereign entity.” 265 As a result “the colonial world is
relegated to both the geographical and theoretical peripheries of the discipline.”266 In what remains
of this chapter, I show how the universalization of international law and the formal codification of the
laws of war are simultaneously inclusive and exclusive. Moreover, I show how this dialectic produces
its own geography, a geography that is animated by and which reproduces discourses of civilization
and barbarism. In the words of Frédéric Mégret, we turn now to consider how, during the nineteenth
century and beyond, “[c]olonialism effectively defined the ‘geography’ of international law.”267

2.4. THE ERA OF CODIFICATION AND ‘UNIVERSALIZATION’
Until as late as the mid nineteenth century the laws of war were based more on custom, religion and
morality than on any kind of formal codified law. As historian Geoffrey Best put it, the laws of war
“owed nothing to the letter of treaty law, everything to the spirit of culture.”268 The situation changed
fairly rapidly in the 1860s, the same decade that “witnessed, by much good historical judgement, the
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birth of modern warfare”, according to Best .269 The formalization and codification of the laws of war
is still very much an evolving project, even over a century and a half later, but developments in the
second half of the nineteenth and first half of the twentieth centuries provide us with the foundations
of the laws and customs of war that we are familiar with today. Three developments are particularly
important to the history I am tracing. These are: the American Civil War (1861-1865) and the Lieber
Code (1863); the Hague Conventions of 1899, 1907, 1923; and the Geneva Conventions of 1864,
1906, 1929 and 1949.

Historically the laws of war have been said to have two distinct – though not entirely separate –
lineages. During the period of the codification of the laws of war from 1850 through to the 1970s the
jus in bello was bifurcated between the ‘law of the Hague’ and the ‘law of Geneva’. Hague law was
more concerned with the means and methods of warfare – the regulation of combat – whereas Geneva
law had a more explicitly humanitarian focus. (At first Geneva law sought to protect troops after they
were injured in battle and it was not until 1949 that its humanitarian focus would be extended to
civilians.) Hague law, “set out the rules for conducting war” and is the product of customary
international law and the 1899 and 1907 Hague Conventions. The law of Geneva, is “designed to
protect the victims of war.” 270 Geneva law attempts to reduce the suffering of sick, wounded, and
shipwrecked and provides protections for prisoners of war (POWs) and civilians. Its lineage can be
traced back to the work of Swiss banker-cum-humanitarian Henri Dunant, the International Committee
for Relief to the Wounded (an earlier version of the ICRC), and the First Geneva Convention of 1864.
Richard L. Fruchterman Jr. insisted in 1983 that Hague and Geneva law “do not mix well”.271 Such a
view was typical for much of the twentieth century but became rare in the late 1970s, when the two
bodies merged with the signing of the 1977 Additional Protocols to the 1949 Geneva Conventions
(which I will return to below).

Today, Hague and Geneva law are often lumped together under the rubric of IHL. Legal scholars tend
to argue that the separation between them is “highly artificial”272 and that Hague and Geneva law are
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“two sides of the same coin.”273 What unites them, they argue, is their essentially humanitarian focus.
According to Amanda Alexander, this “orthodox narrative” tends to conflate “a long history of varied
approaches to the laws of war with modern international humanitarian law”, imbuing it with the
humanitarian gloss of Geneva law and Henry Dunant and forgetting the military exigencies
emphasized in Hague law.274 In the following discussion of the Lieber Code and Hague and Geneva
Law, I seek to challenge this narrative by showing the centrality of military necessity in the forging of
the laws of war. Alexander teaches us that the laws of war in this formative period were not as
humanitarian as conventional histories suggest; building on her critique, I show that this was not only
the case then but is also in many ways still the case now. Indeed, the ‘IHL’ label tends to be used by
those who advocate for a Geneva approach but those who advocate for a Hague approach continue
to refer to LOAC. Thus, while the classifications and terminology may have changed over the centuries,
these debates highlight the persistence of the underlying approaches to the laws of war, one of which
emphasises the permissive character of law, the other focusing on its restrictive and limiting character.

2.5. THE LIEBER CODE
Prompted by the Crimean War (1853-1856), the first formal codification of the laws of war, which
concerned the regulation of maritime commerce in wartime, occurred in the 1850s. France and Great
Britain, who in 1854 were considering joint military support for Turkey against Russia, issued
declarations in 1854 asserting that neutral property aboard enemy vessels, and enemy property
abroad neutral vessels would not be liable to seizure unless the items were considered contraband of
war. The declarations, which were initially intended only to apply to the Crimean War, became the
basis of the first formal document on the laws of war at sea, the Declaration of Paris in 1856.275
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It was the American Civil War (1861-1865) that provided the occasion to codify the law of land warfare.
In 1863, amidst the chaos of the Civil War, President Lincoln asked the eminent immigrant German
jurist, Dr Francis Lieber of Columbia University, to produce a codification of the basic principles and
rules of war on land for his Union forces. Lincoln apparently wanted his forces to act with all possible
propriety so as to minimize obstacles to the restoration of peace once the war was over.276 The result
was the first modern code of warfare, ‘a Code of Regulations for the government of armies in the field’,
issued to the Union Army on the 24th April 1863. The Lieber Code, or General Orders 100 as it became
known, was the definitive law for the American Civil War in its last two years, but it also subsequently
became the model for many other military manuals, including those of the Netherlands in 1871, France
in 1877, Serbia in 1879, Spain in 1882, Portugal in 1890, and Italy in 1896.277 Even more significantly,
the Lieber Code also became the basis upon which the modern law of war, and in particular the Law
of the Hague, would be built.278 Legal scholar and former US military lawyer Jordan Paust underscores
the significance that the Code had on the development of international law over the next century: “the
Lieber Code became widely accepted as a codification of customary international legal principles and
prohibitions, influencing the Hague Conventions of 1899 and 1907 and the Geneva law of 1864, the
early twentieth century in 1906 and 1929, and 1949.”279 The Code “was many years ahead of its time”
according to another legal scholar and former US military lawyer.280 It has been celebrated for
imposing limits “on the use of force against civilians and requirements that detainees be treated
humanely.”281 Others note that the Code “undoubtedly lessened human suffering during the Civil
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War.”282 In his opening address as President of the American Society of International Law to the
seventh annual meeting in 1913, which was devoted to the Lieber Code, Elihu Root explicitly
highlighted the humanitarian nature of the Code:
“[W]hile the instrument was a practical presentation of what the laws and usages of war were,
and not a technical discussion of what the writer thought they ought to be, in all its parts may
be discerned an instinctive selection of the best and most humane practice and an assertion
of the control of morals to the limit permitted by the dreadful business in which the rules were
to be applied.”283

Yet, as Theodor Meron points out, Root (and many others) “may have overstated the Code’s humane
nature.”284 The Lieber Code was an early example of how the laws of war do not only limit violence
but also authorize it.285 “[L]imitations and restrictions” and ideas about “justice, honor, and humanity”
were tempered by what Lieber called “military necessity”, which he defined as “the necessity of those
measures which are indispensable for securing the ends of the war, and which are lawful according to
the modern law and usages of war.”286 The concept of military necessity is absolutely key to the Lieber
Code and has remained essential to the laws of war ever since. It should be remembered that Lieber
was not an uninterested observer of the American Civil War; he was not somehow outside of the
context and bloodshed that he was trying to regulate.287 Lieber’s sons fought on both sides of the
war,288 and he too was a partisan; recall that Lincoln had asked him to write the Code for the Union
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Army. This was the work of a single man, not the result of extensive, collective and bi-partisan
deliberations.289 Indeed, when the leaders of the Confederacy read the text they, “spluttered in
outrage.”290 According to one, it was an “unrelenting and vindictive” code. 291 Another condemned
it as “authorizing barbarous warfare”.292

The law of war that Lieber wrote, and which Lincoln approved, was not “merely a constraint on the
tactics of the Union.” As John Fabian Witt has cogently suggested: “It was also a weapon for the
achievement of Union war aims, like the Springfield rifle, the minié ball, and the ironclad ship.”293 If
comparing the Liber Code, consisting of little more than ink and paper, to the hard metal of military
weapons sounds like hyperbole, it is worth going back to the text in question to see exactly how
belligerent its language is. When defining the scope of “military necessity”, this is what Lieber came
up with in his famous formulation, Article 15:
“Military necessity admits of all direct destruction of life or limb of armed enemies, and of
other persons […] it allows of the capturing of every armed enemy, and every enemy of
importance to the hostile government, […] it allows of all destruction of property, and
obstruction of the ways and channels of traffic, travel, or communication, and of all withholding
of sustenance or means of life from the enemy; of the appropriation of whatever an enemy's
country affords necessary for the subsistence and safety of the army”294

In essence, ‘military necessity’ permits anything that is deemed necessary in order to win the war. In
the most permissive formulation of the Code, Lieber writes: “To save the country is paramount to all
other considerations.”295 And yet Lieber seems ambivalent as to exactly what this might mean in
289
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practice. Does it mean, for example, that absolutely anything goes? Article 16 suggests not: “Military
necessity does not admit of cruelty - that is, the infliction of suffering for the sake of suffering or for
revenge”.296 So military violence must have a purpose; it must be directed toward a military goal in
order to be legal, and it cannot therefore be arbitrary or undirected. One may be forgiven for thinking
that this means that civilians might now be spared the horrors of war, but this was simply not the case.
Lieber had joined the Prussian Army at only 16 and took part in the Battle of Waterloo in 1815, where
he was seriously injured; he later also fought in the Greek War of Independence in 1821 (and was later
persecuted and detained in Berlin for doing so). According to Silja Vöneky, “it was the personal
experience of the cruelties of war and detention which was the reason for his later lifelong struggle to
humanize the laws of war.”297 But Lieber’s first-hand experience of war also meant that he knew enough
about military operations to realise that sometimes even the innocent cannot be spared. Moreover,
Lieber understood that military efficacy and military efficiency must be part of the legal calculation
when waging war so that, in his view it is, for example, “lawful to starve the hostile belligerent, armed
or unarmed, so that it leads to the speedier subjection of the enemy.”298 When Lieber refers to the
“unarmed”, he is referring to non-combatants (i.e. civilians) and in several other places the Code gives
license to the waging of war on the civilian for the sake of bringing about a speedy ending to war. For
example, in article 21 Lieber writes: “The citizen or native of a hostile country is thus an enemy, as one
of the constituents of the hostile state or nation, and as such is subjected to the hardships of the
war.”299 Even more pointedly he writes: “The more vigorously wars are pursued, the better it is for
humanity. Sharp wars are brief.”300 The message here is clear and is one that has been repeated ad
infinitum in the centuries since:301 the employment of large-scale violence will bring the war to an end
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sooner or more efficiently – and thus more humanely – than the employment of small-scale violence.
Total war, paradoxically, may be hideously totalizing but it is also decisive and is therefore the lesser
of evils. Or so proponents of this view would have it – a view that seems to pay little attention to the
fact that many modern total wars are anything but decisive or quick.

It is not difficult to see why the Lieber Code is celebrated in the history of the laws of war; it treads a
fine line between limiting violence and authorizing it and in this way appeals to military members and
humanitarians alike. It limits ‘unnecessary’ violence but crucially at the same time legitimises and
authorizes ‘necessary’ violence. It is difficult to draw the line between necessary (legitimate) and
unnecessary (illegitimate) violence because they correspond not to some measurable or empirical
reality but rather are subjective determinations. These determinations may change not only from one
person to another but also from place to place and one time to another. In the Code it is the military
commander who is placed in charge of determining the scope what counts as ‘military necessity’. This
seems reasonable enough since it is the commander who must employ force against the enemy and
who therefore is in the best position to work out what is militarily necessary to defeat them. Whether
Lieber gets the balance between restraint and military necessity right is not for me, 250 years later, to
say; my purpose thus far has been only to point out that this foundational text does not only prohibit
violence but also authorizes it. In fact, as John Fabian Witt points out, the code explicitly ruled out
only four acts: torture, assassination, the use of poison, and perfidy in violation of truce flags or
agreements between the warring parties (the code also ruled out pillage but Witt does not mention
it).302 Everything else, it seems, was fair game for Lieber. This may seem like a harsh reading of the
Lieber Code, but I think it is a realistic one. Compared to popular theories of total war at the time, the
Lieber Code – or at least its text – seems progressive,303 but if we examine how it worked in practice,
especially in relation to the ‘Other’, another perspective emerges.
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The Lieber Code is important not only because of the tension between military necessity and military
restraint that it reveals; it is also important because of the distinction between those to whom it did
and did not apply. Whatever civility the code promoted between the Union and Confederate forces
was not extended or afforded to the US-Indian wars that were taking place at the very same time as
the US Civil War.304 As Geoffrey Best quipped: “What could be got away with in wars against ‘Red
Indians’ and Mexicans would not wash in a context with Southern Gentleman.”305 In contrast to the US
Civil War, “during the wars against the Indians, Unionists engaged in indiscriminate massacres”,
according to Kinsella who gives the example of what became known as the ‘Sand Creek Massacre’ of
1864 in which the Union Army massacred over 200 Cheyenne and Arapho Indians.306 This leads Kinsella
to conclude: “Although the principle of distinction [between civilians and combatants] held for the
great majority of the American Civil War, the reverse was true of the U.S. Indian Wars”

Lest such brutality be seen as the work of aberrant soldiers, it is worth returning once again to the text
of the Lieber Code where a troubling and yet strangely familiar distinction is drawn between the
civilized and uncivilized world. Remember that the code is written as an instruction for soldiers and
that it is distributed among the Union forces from 1863 onward. Articles 24 and 25 of the Code
introduce a distinction between two types of war in which radically different and totally asymmetrical
protections are afforded to different enemy civilian populations. The first rule applies to “barbarous
armies” and Lieber states: “the private individual of the hostile country is destined to suffer every
privation of liberty and protection, and every disruption of family ties.”307 This is contrasted with
“modern regular wars of the Europeans, and their descendants in other portions of the globe”, where
“protection of the inoffensive citizen of the hostile country is the rule; privation and disturbance of
private relations are the exceptions.”308 Thus a distinction is drawn between wars fought by civilized
people, of which Lieber clearly thought America was a natural European descendent, and wars fought
by the barbarian, who in this instance remains placeless. Several references are made to “civilized
nations” and how they understand both military necessity and military restraint. The implication, of
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course, is that “uncivilized people” and “savages” do not understand such concepts and neither do
they understand the importance of distinguishing between those who bear arms and those who do
not (though as we have seen, Lieber himself also blurred this distinction). Yet as Kinsella has argued,
it is not quite accurate to say that the laws of war were not applicable to the U.S.-Indian wars because
the right of the Indians to make war was, at least formally, acknowledged. Rather, to paraphrase what
Vitoria said about the Indians three centuries earlier, the question was the extent to which these laws
were applicable to a people that were at once “dependent and dangerous”, who were “at once like
but less than his opponents.”309 The answer is to be found in the text of the Lieber Code as well as the
historical record that charts the brutal practice of the US wars against Native Americans.310 “Protection
was”, Lieber wrote, “and still is with uncivilized people the exception.”

In addition to being the first formal written code of land warfare, the Lieber Code was also a document
that summoned, represented and even produced American war as that which conforms to a distinctly
European, and thus distinctly ‘civilized’, way of fighting war. The Lieber Code was as much a document
and a commentary on civilization and what it means to fight a civilized war as it was an instruction
intended for troops to carry into battle. And as with any document of civilization, it meted out violence
even while it sought to restrain it. There was also always the exceptional other – this time the Native
American – where, if “necessary”, such violence need not even be minimized or tamed. For the Indian
was, after all “outside of civilization” and therefore was also “outside the scope of the law.”311 Again
we find the pattern of the simultaneous inclusive-exclusion of the Other from the protections afforded
by the law of the time. For while, as noted above, the rights of war for the American Indians were
formally recognised, this “appeared to do little to affect compliance […] because formal recognition
needs to be buttressed by social recognition of individuals, a recognition that includes being treated
as fair and equal belligerents, privy to the rights and obligations of war.”312 The Confederate Army
was afforded such recognitions; the American Indians were not.
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2.6. HAGUE LAW AND MILITARY NECESSITY
Whatever one makes of the Lieber Code, European and Russian jurists at the time saw it as a major
step forward in its attempt to regulate conduct in war and as a result it became a key source and
inspiration for subsequent attempts to codify the laws of war.313 In 1874 Emperor Alexander II of Russia
convened a conference in Brussels for the purpose of discussing the “practicality of the codification
of laws and customs of war and land” and invited a man called Dr. J.C. Bluntschli to prepare a
compilation of laws and customs of war. Bluntschli was a friend of Lieber’s and helped guarantee the
widespread influence of his Code. He fully acknowledged his indebtedness to Lieber; according to
Theodor Meron, he “in effect paraphrased Lieber's Code."314 This is important because the Brussels
declaration in turn became the principal source of the 1899 and 1907 Hague Regulations.315 It is
curious that it was the U.S. experience of an non-international armed conflict that laid the groundwork
for the formulation of war among states in the international system. 316 It is curious because both Hague
law and Geneva law until as late as 1977 generally rejected the full applicability of the modern laws of
war to non-international armed conflict. The lesson here seems to be that the international laws of
war could be informed by non-international armed conflicts – so long as they were conflicts between
civilized people – but not necessarily applied to non-international armed conflicts if that meant
extending the protections of the law and the rights of belligerency to anti-colonial struggles and wars
for independence.

2.6.1. THE MARTENS CLAUSE

Russian Tsar Nicholas II proposed the First Hague Peace Conference of 1899 with the purpose of
halting the European arms race and proposing, in the words of Geoffrey Best, “some measure of
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general disarmament.”317 In this regard “nothing was achieved”318 but, more modestly, the
Conference succeeded in adopting a Convention on land warfare to which a number of Regulations
are annexed.319 The Convention and the Regulations were updated at the Second International Peace
Conference in 1907, but remained largely unchanged. The Hague Convention begins with a famous
preamble written by Frederic de Martens, a Russian lawyer and diplomat and a delegate at the Hague
Peace Conference in 1899. The Martians clause, as it became known, asserts:
“these provisions, the wording of which has been inspired by the desire to diminish the evils
of war so far as military necessities permit, are destined to serve as general rules of conduct
for belligerents in their relations with each other and with populations.”320
The preamble goes on to note, however, that during the deliberative process it had not been possible
for the so-called High Contracting Parties to agree on certain “provisions.” It does not say what those
provisions are, who the was disagreement between, or why. In fact, Martens avoids any specific
mention of the disagreements and yet, as I will show below, they are essential if we are to properly
understand the nature of the Hague Conventions. The High Contracting Parties may not have been
able to agree on some things but this did not mean that those things should not be subject to law,
according to Martens, “it could not be intended by the High Contracting Parties that the cases not
provided for should, for want of a written provision, be left to the arbitrary judgment of the military
Commanders.” And so, in a passage that has been restated in part or in full in successive international
treatise ever since,321 Martens famously proclaimed:
“Until a more complete code of the laws of war has been issued, the High Contracting Parties
deem it expedient to declare that, in cases not included in the Regulations adopted by them,
the inhabitants and the belligerents remain under the protection and the rule of the principles
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of the law of nations, as they result from the usages established among civilized peoples, from
the laws of humanity, and the dictates of the public conscience.”322
This part of the Clause is significant because it provids one of the first statements on the nature of
customary international law; it also makes clear that anything that is not covered explicitly by treaty is
still governed by “the laws of humanity” and “public conscience” (i.e. customary international law).

The standard way of reading the Martens Clause specifically, and the Hague Regulations more
generally, has been to celebrate it as a major step forward in the history of the laws of war. Martens
has been described a “humanist of modern times”.323 Because of the reference to both military
necessity and the laws of humanity and public conscience his preamble has been seen “to offer a
counterbalance to the excess of violence to which military necessity might lead” and as a result has
been viewed by scholars as an expression of “the balancing of the humanitarian ideas and military
considerations of the law of war.”324 Paraphrasing this approving view, Antonio Cassese notes that the
Martens clause set forth for the first time “the notion that there exist international legal rules
embodying humanitarian considerations and that these rules are no less binding than those motivated
by other (e.g. military or political) concerns”.325 Meanwhile, Best notes how the Hague Conference
“set in train certain great changes in our world's handling of war and peace”, giving the twentieth
century laws of war “a running start”.326 Colonel G.I.A.D Draper, who according to the ICRC was one
of the pioneers in the development of humanitarian law,327 claims that the Hague preamble reflects
“crystallized and summarized the 19th century development of the humanitarian law of war”, typifying,
“the essential nexus between military requirements [and] the dictates of humanity.”328
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But there is another way of reading the Martens clause. Martens did not write the preamble out of
some deep humanitarian conviction.329 Rather, as has been suggested by both historians and legal
scholars, “the clause was essentially conceived of […] as a diplomatic gimmick intended to break a
deadlock in the negotiations between the smaller and Great Powers.”330 The problem that the High
Contracting Parties could not agree on at the Hague Conference was a dispute about the “combat
status” of occupied populations should they be invaded and take up arms against the invading army.
Mika Nishimura Hayashi explains the dispute with wonderful clarity:

“[S]ome delegations thought that such local population [sic] should not be criminally punished
by the occupying power merely because they were patriotic and behaved accordingly. These
were the delegations of small states, which were likely to find themselves occupied rather than
in the occupying position. Military powers such as Germany and Russia naturally disagreed.”331

The question was whether occupied populations would have the right to defend themselves, in which
case they would be considered legitimate combatants, or whether no such right existed, in which case
they would be considered francs-tireurs (irregular military forces) and therefore subject to execution.332
Many years later, Additional Protocol I (AP I) sought to resolve exactly this problem: but while it gave
rights to those “fighting against colonial domination, alien occupation or racist regimes”333, both the
US and Israel dissented from and refused to ratify AP I. These debates about the rights of occupied
populations are very similar to contemporary debates about the scope and definition of lawful and
unlawful combatants in the ‘war on terror’. What Martens provided, therefore, was little more than a
clever diplomatic way of reconciling these two opposing views – Best calls it a “fudge” 334 – without
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having to deal with the substantive – and substantially more difficult – issue of the right of colonized
and occupied people to defend themselves. By placing all concerned under the tremendously
ambiguous “protection and the rule of the principles of the law of nations” and the “laws of humanity,
and the dictates of the public conscience” Hague law subtly glossed over the vast inequities between
what Hayashi calls “small states” and “military powers”. Indeed, in what is perhaps the most glaring
asymmetry of the Hague Conventions, Article 2 announces that the Regulations “are only binding on
the Contracting Powers, in case of war between two or more of them.”335 To be a ‘Contracting Power’
one must first, of course, be a state and so Hague prohibits non-state actors (such as an armed
rebellion or anti-occupation movement) from becoming signatories. Moreover, if a Contracting Power
happens to involve itself in a war against a non-signatory power, the formal rules of Hague law simply
did not apply.

Despite the presence of a handful of non-European states at the Hague Conferences, they were for
the most part dominated by European states and European men.336 All the states present were referred
to, and referred to one another, as 'powers'337 but not all ‘powers’ were equal. The delegates of the
Great Powers, which now included the United States, “naturally did most of the talking”.338 These
delegations were made up principally of diplomats and army and navy officers; international law
experts were, “still rare birds at that time.” 339 In short, it was a meeting of mainly European statesmen
and the agenda was set and debated by military realists as much as by what we would might today
call ‘humanitarians’.340 It is easy to forget the broader (geo)political context in which the Hague
Conferences took place. This was a time when Empire was in full swing, when colonies around the
world were gained and maintained by military force. As Frédéric Mégret reminds us:
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“The Hague Conventions, […] were adopted in 1899, towards the end of a twenty-year period
that saw the African continent pass from being largely self-governed to being almost entirely
under the domination of European powers. Just as Europe was trying to grapple with the
problem of violence in war, it seems, it was unleashing unprecedented violence outside its
borders.” 341

Mégret goes on to show that the men at the Hague Conferences were not just military realists; they
were also colonialists. He gives examples of several prominent figures, including non-other than
Martens, who, he claims, was “profoundly marked by the paternalistic and racist prejudices of his time,
and an unashamed apologist for colonization.” 342 It was men like Martens (he also mentions Henry
Dunant, who I return to below) “steeped as they were in the civilizing mission, colonial exploitation
and European adventurism – who were also responsible for the early development of the laws of
war.”343

But the Hague Conventions were problematic for another reason. Hague law “says very little about
the definition, much less protection, of the civilian”, Kinsella argues. It may be that the Hague
Conferences of 1899 sought to “humanize war” but it was primarily meant to regulate it. Kinsella
argues that regularization had two meanings: “First, wars must be made regular; that is, they must
unfold as a predictable sequence of events, conforming to a particular pattern as practiced by
professionals. Second, wars must be regulated.”344 Kinsella therefore disagrees with the idea that
Hague law was really about the protection of humanity. This argument is compelling if we consider
the history of how and when civilians were defined and afforded explicit protection under the laws of
war, for as Kinsella clarifies:
“Only after the express horrors of World War II did the international community willingly
consider definite provisions for the protection of civilians. […] although civilian entered into
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common parlance (as a nonmilitary man or official) in the nineteenth century, it is not until the
1949 IV Geneva Convention that the category civilian is first formally introduced.”345

American jurist and legal scholar R. R. Baxter argues that the explicit concern for civilians in the laws
of war actually came even later than 1949. Prior to the conclusion of Additional Protocol I in 1977, he
argues that treaty law “did little to regulate the protection of the civilian population from attack, and
even the expression “civilians” went undefined […] While the Hague Regulations of 1899 and 1907
laid down a number of rules for the protection of the civilian population in occupied areas, the
provisions on hostilities were more concerned with the protection of civilian property and places than
with the lives and welfare of citizens themselves.”346

2.6.2. AERIAL BOMBARDMENT

The lack of protections afforded to civilians in the Hague Conventions speaks to an equal and related
failure of Hague law: its failure to provide even minimal restrictions on the conduct of aerial
bombardment. The first significant attempt to regulate aerial bombardment at the Hague Conference
of 1899 had some initial success. The Conference unanimously adopted a declaration to prohibit "for

a term of five years, the launching of projectiles and explosives from balloons, or by other new
methods of a similar nature.”347 According to former US military lawyer and legal scholar Michael
Schmitt, the five-year limitation reflected the uncertainty of those who took part in the Hague
deliberations as to how they should treat new aerial technologies. “On the one hand” he argues, “the
ban answered their humanitarian (and operational) concerns” while “ [o]n the other, the five-year timeframe indicated an unwillingness to shoulder permanent prohibitions, at least not until the states had
a better sense of the opportunities aerial platforms might offer.”348 The thinking was that aircraft could
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bring significant military advantages to those who had them, which of course meant that those who
did not would be put at an equally significant disadvantage. Remember, this was a period in which
mass armaments were being stockpiled across Europe, and European powers were not likely to preemptively ‘shoot down’ a technology that could prove decisive in the coming Great War.349

By the time of the next Hague Conference in 1907 the Wright brothers had taken to the skies and the
age of the aircraft, which already looked promising in 1899, was set to become a reality. Orville Wright
saw reconnaissance as the primary application of the aeroplane and he maintained that bombdropping was not its most important function even after the US had entered the First World War.350
But other people had different ideas and in August 1912 Michelin held an ‘air target’ competition in
France to demonstrate whether the airplane could also become a “terrible weapon of war”351 Thus, as
Geoffrey Best points out, between the first and second Hague Conferences, the scene had “wholly
changed, and the bomber was nearly on the runway.”352 This is a wonderfully suggestive expression
of what was to come, even though it would be several years before the first bomb was dropped by
the Italian Lieutenant Giullo Gavotti on a Turkish camp east of Tripoli in Libya in the Italian-Turkish war
of 1911-1912.353 Perhaps anticipating some of these developments, the prohibition from 1899 was
renewed but the five-year limit, once again, was the crucial caveat. This proved to be a key weakness
of Hague law on aerial warfare but another damning reality was the fact that it was signed by only a
small handful of states. Several major powers, including France, Germany, Italy, Japan, and Russia did
not sign. This led the British Manual on Land Warfare (1912) to conclude that the Hague Declaration
was “practically without force”.354
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All talk of a permanent ban on aerial bombardment having failed, the Hague Conference of 1907
instead sought to provide some limits on aerial bombardment in line with those in place for land
warfare. Although the Regulations principally addressed land warfare, “a few words were inserted […]
so that the same provision governing artillery bombardment and other attacks by land forces would
also apply to aerial bombardment.”355 Thus Article 25 of the 1907 Hague Regulations respecting the
Laws and Customs of War on Land states: “The attack or bombardment, by whatever means, of towns,
villages, dwellings, or buildings which are undefended is prohibited.” The ‘by whatever means’ phrase
did not exist in the 1899 Hague law and was intended to cover balloons and other aircraft that had
not yet been invented. The idea that ‘towns, villages, dwellings or buildings’ could not be attacked if
they were undefended meant that, on the other hand, if they were defended they could be attacked.
The two other relevant articles were Articles 26 and 27, which respectively obliged states to issue
warnings prior to attack356 and to take steps to ‘spare’ a number of protected places.357 These articles
exerted little influence on the development of air warfare, according to Michael Schmitt, and five years
after their adoption, as pointed out above, the tactic of modern bombardment was born.358

The Hague Convention No. IX of 1907 on naval bombardments in time of war allowed naval forces to
fire on certain objects even when the locality concerned was not defended.359 This also applied to
aerial bombardment. By the end of the First World War there was a “steady shift, for bombardment
to be permissible under international law, from the requirement that a locality be defended to that of
the presence of a military objective.”360 Indeed, it was the concept of military necessity that framed
the third and final explicit attempt to regulate air warfare by the Commission of Jurists established in
1922. They ultimately concluded, however: “any attempt to prohibit bombing was unreasonable and
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even impractical.”361 Nevertheless, the text of the Hague Rules of Air Warfare that the Commission
adopted and signed on in 1923 contained 62 articles, many of which would become customary
international law. These included Article 22 ‘Bombardment for the purpose of terror’, which read:
“Aerial bombardment for the purpose of terrorizing the civilian population, of destroying or damaging
private property not of military character, or of injuring non-combatants is prohibited.” Article 24
‘Military objectives’ further stated: “Aerial bombardment is legitimate only when directed at a military
objective, that is to say, an object of which the destruction or injury would constitute a distinct military
advantage to the belligerent.”362

This may seem like progress but the rules failed to prohibit far more than they actually prohibited.
Even terror bombing – or strategic bombing as it would later become known – was not made illegal
per se. The legal litmus test became one of intent, and terror bombing was deemed permissible so
long as it was not the primary purpose of aerial bombardment. The lax nature of the rules did not
escape Lauterpacht’s attention and he saw the failure to regulate aerial bombardment as one of the
defining failures of the laws of war (along with the failure to outlaw nuclear weapons):
“If situated within the zone of military operations - a term of some elasticity - military objectives
could be bombarded regardless of the presence of large numbers of civilians. The category
of military objective […] was so widely drawn as to make most centres of population liable to
aerial attack.”363

The ‘zone of military operations’ was indeed elastic, but so too is the idea of the battlefield itself. In
fact, what Frédéric Mégret calls the ‘deconstruction of the battlefield’ has been underway since at
least the invention of firepower in the 1800s. 364 The process was radicalized in the First World War,
where trench warfare created a front that extended over hundreds of miles and where the German
bombing of London and other cities all but collapsed the distinction between civilians and
combatants.365

361

Wyman, ‘The First Rules of Air Warfare’, no page.

362

The Hague Rules of Air Warfare, reproduced in Hanke, ‘The 1923 Hague Rules of Air Warfare — A Contribution to the

Development of International Law Protecting Civilians from Air Attack’, 17.
363

Lauterpacht, ‘The Problem of the Revision of the Law of War’, 367.

364

Megret, ‘War and the Vanishing Battlefield’.

As Hans-Peter Gasser, former Senior Legal Adviser at the ICRC, put it: “The advent of the airplane fundamentally altered
the nature of warfare and brought in its wake a vast potential for destruction to the civilian population. Quoted in Ibid., 143.
365

108

CHAPTER 2. INHUMANITARIAN LAW

The entire Hague process to control aerial bombardment was, in the end, futile. As Hanke points out,
“nothing happened at all. Not one State, not even those represented on the Commission itself, signed
any such agreement; not even a conference to discuss the Hague Rules of Air Warfare was
arranged.”366 It is perhaps little wonder then that Historian A.J.P Taylor describes the law of air warfare
as a “black cloud” hanging over the history of the laws of war.367 Taylor made this remark in 1980 but
in many ways it still rings true today. Indeed, Michael Schmitt recently pointed out: “Despite its
decisive role in modern warfare, the air paradoxically remains the operational domain that is least
regulated by treaty.” He goes on to note: “While treaties addressing land and maritime warfare
stretch back well over a century, and military activities in space have been regulated by international
law for a decade, states have never adopted any international humanitarian law instrument devoted
exclusively to air warfare.”368 We will have cause to return to the law on aerial warfare under the rubric
of Geneva law, which is where the most important developments concerning aerial warfare and
targeting have taken place over the last 70 years.

2.7. GENEVA LAW
From the beginning, Geneva law, like its Hague counterpart, was marked by a European bias: the
conferences and meetings would all take place in European cities, the ICRC would base itself out of
Geneva and to the present-day Geneva law continues to favour a European and American state-based
way of fighting war that perpetually disadvantages the weak and the poor.369
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2.7.1. SOLFERINO AND THE MEMORIES OF A HUMANITARIAN LAW

Geneva law dates back to 1864 and the signing of the First Geneva Convention for the Amelioration
of the Condition of the Wounded on the Field of Battle (also known as the Red Cross Convention). As
its name suggests, the Convention was principally concerned with providing protections for those
wounded in war. Importantly, it also provided protection for specific persons and places, including
ambulances and military hospitals (so long as they were considered neutral) as well as “persons
employed” in these places, including and extending to “the staff for superintendence, medical service,
administration, transport of wounded, as well as chaplains”.370 The 1864 Convention contains ten short
articles, the thrust of which are designed to protect the wounded as well as those who care for them.

The Convention of 1864 owes much to – indeed it has almost become synonymous with – a Swiss
banker and humanitarian called Henry Dunant. In 1859 Dunant set out to find Napoleon III to discuss
some business interests of his in Algeria, which at the time was under French colonial rule. Dunant
learned that the Napoleon III was in northern Italy leading the French army and preparing for an attack
on the Austrian army. Thus Dunant found himself, on the evening of June 24th 1859 nearby a town
called Solferino where one of the bloodiest battles since Waterloo had just been fought. The next
morning, clad in a perfectly white outfit, Dunant made his way to Solferino and was horrified by the
sight of what he saw: more than 40,000 lay dead and there were thousands more wounded.371 He
spent the next several days caring for the sick and wounded, an experience that profoundly moved
him and which provoked him to write, three years later, a short book called Un souvenir de Solferino
(‘A memory of Solferino’). There, Dunant describes the suffering that he witnessed372 but he also laid
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out ideas aimed at preventing a repetition of the suffering that he so vividly describes. He made two
particularly important proposals, the first: “to form relief societies for the purpose of having care given
to the wounded in wartime”373, and the second: “to formulate some international principle, sanctioned
by a Convention inviolate in character, which, once agreed upon and ratified, might constitute the
basis for societies for the relief of the wounded in the different European countries”.374 The first of
these essentially led to the creation of the International Committee for Relief to the Wounded (which
would later become the International Committee of the Red Cross) in 1864, and the second led to the
First Geneva Conventions of the same year, described above.

helmets, shakoes, fatigue-caps, belts, equipment of every kind, remnants of blood-stained clothing and piles of broken
weapons.
The poor wounded men that were being picked up all day long were ghastly pale and exhausted. Some, who had been the
most badly hurt, had a stupefied look as though they could not grasp what was said to them; they stared at one out of
haggard eyes, but their apparent prostration did not prevent them from feeling their pain. Others were anxious and excited
by nervous strain and shaken by spasmodic trembling. Some, who had gaping wounds already beginning to show infection,
were almost crazed with suffering. They begged to be put out of their misery, and writhed with faces distorted in the grip of
the death-struggle.
There were poor fellows who had not only been hit by bullets or knocked down by shell splinters, but whose arms and legs
had been broken by artillery wheels passing over them. The impact of a cylindrical bullet shatters bones into a thousand
pieces, and wounds of this kind are always very serious. Shell-splinters and conical bullets also cause agonizingly painful
fractures, and often frightful internal injuries. All kinds of splinters, pieces of bone, scraps of clothing, equipment or footgear,
dirt or pieces of lead, often aggravate the severity of a wound and double the suffering that must be borne.
Anyone crossing the vast theatre of the previous day's fighting could see at every step, in the midst of chaotic disorder,
despair unspeakable and misery of every kind” Dunant, Memory of Solferino, 41–44.
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Figure 10. A Memory of Soleferino, by Henry Dunant, originally published in 1862, just two years before the First Geneva
for Convention Amelioration of the Condition of the Wounded on the Field of Battle. Source: ICRC, public domain.

It is not difficult to see why Dunant, known as “the father of the Red Cross”375, became the (joint)
recipient of the first Nobel peace prize.376 Indeed, there “is perhaps no figure in the international
humanitarian movement as ‘sacred’ as Henry Dunant”377 But what is often forgotten in the retelling of
Dunant’s story is that he was “a colonialist and a colonizer”.378 It was not some humanitarian calling
that brought Dunant to the battlefield of Soliferino but rather some business ventures that he was
trying to establish with the aid of Napoleon III in Algeria. Dunant was a banker and wanted to invest
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in agriculture in Algeria so that he could sell wheat to the French army. The idea was “preposterous”379:
Dunant knew nothing of the geography of the region and had no land or access to water, which is why
he sought the direct assistance of Napoleon III, because he hoped that he would gift him the land and
help him find the water. This is how Dunant ended up in Soliferino, on his way to meet Napoleon III
(who he admired greatly), in a bold attempt to obtain colonial concessions.

Now we can make as much or as little of this episode as we wish and I am not suggesting that Dunant’s
colonial predispositions soil his endeavours to mitigate suffering on the battlefield. But it is (yet)
a(nother) instance in which the history of the laws of war – even at one of its most celebrated moments
– reveals an incredible blind spot about was happening beyond Europe’s borders in the name of the
colonial project. It is, as Frédéric Mégret, points out: “International humanitarian law as a footnote to
colonial business as usual”.380 Dunant was inspired to do what he did by a war between European men
and European states and when he called for a Convention to discuss the “relief of the wounded” he
was interested only in the “different European countries” and not the colonies from which he hoped
to profit. Indeed, the minutes of the second meeting of the ICRC at the 1864 Convention noted:
“[t]he Committee agreed, first and foremost, that in its opinion, no action should be
contemplated during civil wars, and that the [national] Committees should concern themselves
only with European wars. After a few years’ experience, the welfare scheme, once universally
adopted and established, could of course be extended in various ways, but for the moment
we should confine ourselves to the question of large-scale conflicts between European
Powers.”381

The ICRC would later change its mind on such matters but it is surely significant that these Eurocentric,
state-centered conceptions of the laws of war formed the inauspicious beginnings of Geneva law.
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2.7.2. THE GENEVA CONVENTIONS OF 1949

The next major landmark in Geneva law and by far the most important treaty on the laws of war today
is provided by the Geneva Conventions of 1949 (also sometimes called the Fourth Geneva
Convention). They consist of four treaties and three additional protocols that were added in 1977
(Additional Protocols I and II, henceforth AP I and AP II) and 2005 (Additional Protocol III). The first
three of these treaties are updated versions of previous Geneva treaties: The Geneva Convention for
the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field (1864); The
Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea (1906); and the Geneva Convention relative to the Treatment of
Prisoners of War (1929). The fourth treaty was a new one and at the time it represented a major step
forward in the codification of the laws of war and that was the Fourth Geneva Convention relative to
the Protection of Civilian Persons in Times of War.

Much ink has been spilled on the Geneva Conventions and debates about their scope, meaning and
application are as contentious today as they were nearly 70 years ago when they were being
negotiated. My interest in the Conventions revolves around three key changes that they made to the
law of war: first, the extension of the laws of war to non-international armed conflicts (NIAC); second,
the extension of the rights of belligerency to new host of actors, including militias and volunteer corps,
partisans, guerrillas, mercenaries; and finally, the extension of protections to civilians.

2.7.3. THE SECOND WORLD WAR AND THE RUINS OF LAW

As has frequently been the case with law of war treaties, the Geneva Conventions of 1949 were
prompted by war.382 It is not difficult to understand why the laws of war needed revisiting after the
horrors of the Second World War. Deaths exceeded fifty-five million, almost two-thirds of them civilians
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and all the while the laws of war were seemingly mute. Gary Solis provides a sobering overview of
some of the serial devastations wrought by the war:
“To say that law of war violations by both sides were frequent does not impart the brutality of
the conflict. POWs suffered terribly. The Nazis murdered millions of Soviet POWs, many
directly, many more through starvation and maltreatment. Some 200,000 handicapped or
mentally ill Germans were killed, as were a large portion of Europe’s Gypsies. At the hands of
the German state, millions of European Jews went from discrimination and persecution to
deportation and death. The roster of victim groups was lengthy. Hundreds of thousands of
civilians perished in the U.S. fire-bombing of Japan and in the area bombing of Germany by
the British and, to a lesser degree, Americans.”383

The devastation wrought on the battlefields of the Second World War “acted like an earthquake on
the international law of war and left some of it in ruins.”384 These were the ruins that prompted Hersch
Lauterpacht to write of the laws of war as the “vanishing point” of international law. While it is certainly
true that the scientific and industrial-scale butchery of the Second World War posed an almost
existential threat to the laws of war, it should also be noted that the laws of war were not, on the eve
of that war, enjoying a golden period of universal acceptance and acclaim. Indeed, as Best suggests,
the laws of war were “not in good shape. The cracks made in it by the Great War had only been
patched up. Only one part of it had been strengthened in the meantime, and that was a part which
had, as a matter of fact, been among the strongest anyway: the law on prisoners of war. […] The rest
of the scene is all compromise, evasion and delay.”385

Solis is quite right to mention the US firebombing of Japan and the area bombing conducted by
Britain’s Royal Air Force in Germany because the death and devastation they brought to these places
(much of it unnecessarily) has been forgotten by conventional histories of the war.386 The indiscriminate
bombing of enemy cities with the aim of weakening the morale of the other side – ‘morale bombing’
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to the perpetrators, ‘terror bombing’ to its victims – was not a uniquely German pastime. In fact, in
many ways, Britain led the way. W.G. Sebald famously wrote of British destruction thus:
“Today it is hard to form an even partly adequate idea of the extent of the devastation suffered
by the cities of Germany in the last years of the Second World War, still harder to think about
the horrors involved in that devastation. It is true that the strategic bombing surveys published
by the Allies, together with the records of the Federal German Statistics Office and other
official sources, show that the Royal Air Force alone dropped a million tons of bombs on
enemy territory; it is true that of the 131 towns and cities attacked, some only once and some
repeatedly, many were almost entirely flattened, that about 600,000 German civilians fell
victim to the air raids, and that three and a half million homes were destroyed, while at the
end of the war seven and a half million people were left homeless, and there were 31.1 cubic
meters of rubble for every person in Cologne and 42.8 cubic meters for every inhabitant of
Dresden—but we do not grasp what it all actually meant.”387

In fact, as Derek Gregory points out, “German air raids on Britain dropped only 3% of the total tonnage
of bombs dropped on Germany by Britain and the United States, and the Allied bombing campaign
over Germany killed as many as ten times the number of civilians killed in Luftwaffe raids on Britain”.388
Geoffrey Best called the terror bombing conducted by the British and Americans a “kind of
unconsidered madness, intelligible perhaps in so total a war against so terrible a totalitarianism, and
exactly what might be expected once 'unconditional surrender' was the war aim, but lamentable
nonetheless.”389 And yet despite the fact that aerial bombardment by both sides had caused untold
death and destruction on both sides, the overall legitimacy of aerial bombardment was never raised,
neither by the Geneva Conventions nor the Nuremburg indictments.

It is frequently said that the Nuremburg and Tokyo trials represented a classic form of ‘victors’ justice’,
whereby the losers faced criminal prosecution and the winners put them in the dock, regardless of
whether they too potentially committed crimes. There is at least one sense in which the Geneva
Conventions represent not so much victors’ justice as victors’ legislation. The Allies, and especially
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Britain and America had made area bombing into a “fine art”; the American’s had dropped the first
nuclear weapons and had done so “bang on the middle of a city.”390 From a humanitarian point of
view, Geneva’s failure to outlaw or significantly curb aerial bombardment and the use of nuclear
weapons was lamented by scholars like Lauterpacht as being among the most regrettable and ruinous
occasions in the history of the laws of war. From the viewpoint of those who emerged victorious from
the Second World War, however, things looked a little different: their primary means of destruction –
the airplane - emerged from Geneva unscathed, meaning that aerial bombardment would continue to
be lawful, so long as it met some specific criteria (which we will come to shortly). Warfare to the present
day continues to be distinguished by those who have the means of aerial bombardment and those
who do not.391

The distinction between civilians and combatants has always been more rhetorical than real but during
the course of the Second World War even the rhetorical distinction often disappeared. This posed
something of a crisis and a challenge for those at Geneva. The challenge turned in part to the question
of how European identity could be salvaged from such ruins, not least because the inability to
distinguish between civilians and combatants had always been an accusation that Europeans hurled
at the Other. As Adam Roberts has cogently argued, however: “only a very few exceptionally blinkered
inhabitants of Europe could talk with real confidence of the distinction between ‘civilized’ and
barbarian’ warfare […] The frequent use of the word barbarian to describe aspects of the hostilities
had a special implication, that Europe was not superior (as it has previously thought) to the rest of the
world”392 When some sixty delegations from Western (primarily European) states gathered at the
Geneva preparatory conferences they therefore not only had to find a way of making the principle of
distinction once again meaningful; in doing so they also had to “rehabilitate some measure of
civilization itself”393
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2.7.4. COMMON ARTICLE 3 AND THE REGULATION OF NON-INTERNATIONAL
ARMED CONFLICT

The Geneva Conventions made three key contributions to the laws of war. The first is the extension of
the laws of war to non-international armed conflicts, what could have been one of the most radical
changes to the laws of war in the twentieth century.394 Remember that previous Geneva law had not
seriously considered the idea that the laws of war could apply to non-international armed conflicts like
civil wars. This was now achieved through the insertion of so-called ‘Common Article 3’, an article
which is found in all four of the Geneva Conventions. It applies to what the Conventions refer to as
“armed conflict not of an international character”, and these take a variety of forms, including civil
wars, internal armed conflicts that spill over into other states as well as internal conflicts in which third
states or a multinational force intervenes alongside the government.395 According to the ICRC:
“Common Article 3 establishes fundamental rules from which no derogation is permitted. It is like a
mini-Convention within the Conventions as it contains the essential rules of the Geneva Conventions
in a condensed format and makes them applicable to conflicts not of an international character”.396

Common Article 3 was certainly a step forward. It was a recognition that that the world had changed
after the Second World War but it was also a response to the Spanish Civil War and the war between
the Communists and the National Regime in China. It was time to extend the laws of war to types of
conflict other than the traditional state-on-state wars that the laws of war had been designed to
regulate.397 Not all conflict is fought between states; this has always been the case but by the midtwentieth century it was more true than ever before. In a sense all international law imposes restrictions
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on state sovereignty but Common Article 3 is unique in the sense that it circumscribes the sovereignty
of the state by regulating conflict within its borders; for precisely this reason it was perhaps the most
“fiercely debated” article of the Geneva Conventions of 1949.398 Those debates had the effect of
watering down some of the more extensive proposals for the application of the laws of war to noninternational armed conflicts.399 For example, the USSR proposed “extending the full protections and
detailed regulations of all four 1949 Geneva Conventions to internal armed conflicts” but the final
product extended only the bare minimum of provisions – Best calls them “elementary decencies”400 –
to non-international armed conflicts.401 European powers had little qualms about extending the
standard humanitarian observances like respect for the Red Crescent, the white flag and ensuring the
safety of the surrendered, but the idea that ‘rebels’, ‘insurgents’ and ‘traitors’ should be afforded the
rights of belligerency and protections under the laws of war was simply too much of an affront to state
power.402 Perhaps predictably, France, the US and UK (along with Canada) were among those who
opposed the proposal put forward by the USSR and unsurprisingly they saw it as an affront to their
sovereignty.403 The UK in particular was very reluctant to recognize any situation arising in its colonies
as amounting to an armed conflict proper; to do so would extend the right of belligerency to those
fighting against the British Empire, whom it considered traitors and insurgents, not lawful
combatants.404 Partly as a result of such complaints, the word ‘colonial’ – as in colonial wars – was
removed from the draft text even before it got to Geneva.405
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All of this could have proved a stalemate were it not for France’s novel proposal to introduce a
compromise in the form of Common Article 3. The genius of Article 3 was that it applied some basic
humanitarian provisions to non-international armed conflicts without actually defining what a noninternational armed conflict is. As Best explains:
“So long as the proposed extension into ‘non-international’ armed conflicts involved the
whole of the Conventions, with their manifold directions as to how belligerents could handle
people in their power, so long would anxious governments fuss about the identification of
such conflicts. They had known what an international war was, but how were they to know a
non-international armed conflict when they saw one? How were they to tell it from mob
violence, riots, and banditry?”406

These questions were not answered by Common Article 3; in fact, they were left deliberately
unanswered.407 The outcome was that states would agree to abide by the (minimal) humanitarian
provisions of Article 3 but non-international armed conflicts would continue to have a secondary and
somewhat undefined place in the laws of war. One key way in which this was true – and indeed remains
true – is that Common Article 3 (and even it supplemental articles in AP II) do not provide the
combatants' privilege or POW status for prisoners captured during the conflicts it regulates. As Berman
attests: “States remain free […] to prosecute rebels in a "non-international armed conflict" for murder
and treason on the basis of mere participation in combat. Common Article 3 and Protocol II are thus
consistent with the statist and governmentalist biases that inform the legal construction of war.”408
Thus, what could have been a radical restructuring of the laws of war to fairly and fully include noninternational armed conflict became a rather tepid and reluctant treaty that acknowledged there was
a problem and yet declined the opportunity to try to fix it.409
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2.7.5. THE RIGHTS OF BELLIGERENCY

A second and related change made by the Geneva Conventions to the laws of war was the extension
of the rights of belligerency to a new host of actors, including ‘militias and volunteer corps’, ‘partisans’,
‘guerillas’ and ‘mercenaries. In order to understand both the successes and limitations of the Geneva
approach to belligerency, it is first necessary to understand what the pre-existing Hague law had to
say on the matter. It has long been the prerogative of the Great Powers to exclude from the category
of lawful combatants any person other than members of the regular army simply because, as Casesse
explains: “powerful States usually rely on standing armies of professionals and are likely to invade the
territory of the adversary, they do not wish members of the enemy civilian population to be upgraded
to the status of lawful combatants”410 At the Hague Conferences of 1899 and 1907 it was agreed that
the status of lawful combatant would be granted to those who were part of a regular army and those
belonging to ‘militias and volunteers corps’ provided that this second category fulfilled four conditions:
(a) responsible command, (b) fixed and recognizable distinctive emblem, (c) carrying arms openly, and
(d) compliance with the laws and customs of war.411 For another class of combatants, the so-called
levée en masse,412 two conditions only were required: they must carry their arms openly and respect
the laws and customs of war.

Geneva law expanded and clarified the rules governing combat status set out in Hague law. One of
the most significant changes was that the definition of a lawful combatant was enlarged to include
members of organized resistance movements in occupied territory. This move was inspired by the
experience of military occupations across Europe during the Second World War, and not by the longstanding but now vulnerable European occupations of various colonial territories. Article 4 of the
Prisoners of War Convention (Convention III) provided: “Members of other militias and members of
international armed conflict may be entirely appropriate, or not the most appropriate, for application to non-international
armed conflicts” Sivakumaran, The Law of Non-International Armed Conflict, 2.
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other volunteer corps, including those of organized resistance movements, belonging to a Party to
the conflict and operating in or outside their own territory, even if this territory is occupied” will be
entitled to POW status so long as they fulfil the same four criteria as stipulated by the Hague
Regulations described above.413 This new Article amounted to at least a partial legitimization of armed
resistance in occupied territory, something that had been not been recognized previously by Hague
law.414

2.7.6. PROTECTING AND FORSAKING CIVILIANS: GENEVA LAW AND THE
ADDITIONAL PROTOCOLS OF 1977

In 1949 a whole new Convention was made for the protection of civilians. Prior to the 1949
Conventions, previous Geneva law was concerned with “combatants only, not with civilians”415 The
events of the Second World War demonstrated the “disastrous consequences of the absence of a
convention for the protection of civilians in wartime”416 and so Convention (IV) relative to the
Protection of Civilian Persons in Time of War (henceforth, the Civilian Convention) set out to achieve
the protection of civilians. It did so, however, not by defining and protecting civilians per se but by
protecting a particularly restrained class of civilians known as “protected persons”. In any case, the
key question vis-à-vis protection was – and is – how, and on this note the Civilian Convention fails in a
number of ways.
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First, the Civilian Convention issues several protections, but the “great bulk” of these applied only to
two specific kinds of ‘protected persons’: first, foreigners on the territory of one of the parties to the
conflict and second, civilians in occupied territory.417 These were significant advances, but Best shows
that civilian suffering during the Second World War had taken place under at least three (and not two)
principal categories. Best describes this third missing category as “civilians of belligerent States
suffering in consequence of enemy attacks, whether directly aimed at them or incidentally hitting
them, as was especially felt to be the effect of much aerial bombardment.”418 Now from a humanitarian
point of view, as Best makes clear, there was no need to distinguish between these three types of
civilian suffering: they all necessitated equal and immediate attention and protection. And yet for
political reasons it was only the first two categories that were afforded the bulk of such protections.
Indeed as the commentary of 1987 to Additional Protocol I concedes, the Civilian Convention of 1949
“only protects civilians against arbitrary enemy action, and not - except in the specific case of the
wounded, hospitals and medical personnel and material - against the effects of hostilities.”419From the
point of view of many European states it was those who had suffered under enemy military occupation
who were the priority. Meanwhile, and as Best amply argues: “The most conspicuous sufferers from
bombing, Germany and Japan, were unable to put their case, while the bombing specialists, the USA
and the UK, had every reason for preventing the case being put.”420 Civilians who were subject to
bombing – whether from the air, sea or ground – would not be provided with the full protections
afforded to the two other types of civilians and this constitutes a major weakness of the Civilian
Convention.

The Civilian Convention, surprisingly, does not provide any definition of what a civilian is and this is a
second key weakness. As Helen Kinsella points out, we might reasonably expect that a Convention
that deals explicitly with civilians would begin by defining its subject and yet despite the protestations
of at least one delegate, this does not happen in any of the 1949 Conventions.421 Instead, the Civilian
Convention refers to the broader concept of ‘protected persons’, a concept that also lacks a clear
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definition. In Article 3 of the Civilian Convention (regarding non-international armed conflicts)
protected persons are those “Persons taking no active part in the hostilities”422 In addition to these,
sick and wounded combatants on land and sea as well as POW’s are considered protected persons. If
we turn to Article 4 protected persons are defined as “those who, at a given moment and in any
manner whatsoever, find themselves, in case of a conflict or occupation, in the hands of a Party to the
conflict or Occupying Power of which they are not nationals.”423 There are, therefore, several different
definitions of ‘protected persons’, none of them especially concrete, and the commentary on the
Civilian Convention notes that the “meaning does not stand out very clearly”.

424
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Kinsella to conclude, quite rightly, that the Civilian Convention, which is considered a foundational
text of the principle of distinction is actually “quite scant” in providing protections to civilians.425

Without clearly defining what a civilian is it is impossible to distinguish civilians from combatants and
as a result it is also impossible for civilians to be properly protected. The concept of the civilian is tied
intimately to the concept of the combatant and they must be defined in relation to each other. Perhaps
it is unsurprising then that as well as not defining the term civilian, the 1949 Conventions also do not
define the related terms combatant and armed forces.426 In fact, it was not until the 1977 Additional
Protocols to the Geneva Conventions were signed that these terms were defined.

Article 50 of AP I defines a civilian as “any person who does not belong to one of the categories of
persons referred to in Article 4 A (1), (2), (3) and (6) of the Third Convention and in Article 43 of this
Protocol.”427 The definition is highly technical,428 but the important innovation here is that the term

422

This includes the following ‘persons’: “members of armed forces who have laid down their arms and those placed 'hors de
combat' by sickness, wounds, detention, or any other cause” Article 3, Convention IV (1), International Committee of the Red
Cross, ‘Convention (IV) Relative to the Protection of Civilian Persons in Time of War. Geneva, 12 August 1949’, Art. 3.
423

Ibid., Art. 4.

424

International Committee of the Red Cross, ‘Commentary on Convention (IV) Relative to the Protection of Civilian Persons

in Time of War. Geneva, 12 August 1949’, Art. 4.
425

Kinsella, The Image Before the Weapon, 117.

426

As Schmitt points out: “despite the reference to ‘armed forces’ (GC I, GC II) and ‘civilians’ (GC IV) in their titles, none of

the four Conventions has a personal scope of protection that would even approximately match the categories of ‘armed
forces’, ‘combatant’, or ‘civilian’. Schmitt, ‘Air Warfare’, 301.
427

Article 4 of the Third Geneva Convention refers to (1) members of the armed forces, (2) members of militias and volunteer
corps (3) Members of regular armed forces who profess allegiance to a government or an authority not recognized by the
Detaining Power, (6) inhabitants of an occupied territory who engage in a levée en masse, while Article 43 of Additional Protocol
I refers to “Armed forces”.
428

I am reminded of Best’s observation upon reading the Additional Protocols: “It is a legal instrument, and in its finished

form it reads like the work of lawyers writing for lawyers. The fact that theirs was only one of several professions participating

124

CHAPTER 2. INHUMANITARIAN LAW
civilian is defined in direct relation to what it is not; so, for example, a civilian is not a member of the
armed forces, is not a member of other militia or volunteer corps, is not participating in a levée en
mass. The same applies for civilian objects: “Civilian objects are all objects which are not military
objectives”.429 AP I (Article 51) goes on to provide a series of rules so that: “The civilian population
and individual civilians shall enjoy general protection against dangers arising from military
operations.” In what is perhaps the most important provision of the modern laws of war, Article 51 (2)
states: “The civilian population as such, as well as individual civilians, shall not be the object of attack.
Acts or threats of violence the primary purpose of which is to spread terror among the civilian
population are prohibited.” Article 51 goes on to prohibit as well as define “indiscriminate attacks”,
which are inter alia attacks “which are not directed at a specific military objective”.430

At times it appears that a civilian is a stable status afforded to those who are not military or paramilitary
members. Those who are members of armed forces or militias are thus considered combatants and a
neat distinction is drawn between them and their civilian opposites. If only things were so simple.
According to the Additional Protocols, the protection of civilians is not absolute; in fact, it is provisional
and conditional. Both AP I and AP II are clear that protections shall only be afforded to civilians “unless
and for such time as they take a direct part in hostilities.”431 Unfortunately, neither of the Protocols
defines what it means to ‘take a direct part in hostilities’ and this issue has vexed any attempts since
to draw a clear line between civilians and combatants.432 In fact, the direct participation in hostilities
clause – or DPH as it has become known – has radicalized debates about the indeterminacy between
civilians and combatants and some have gone as far as to argue that there exists a category – or
categories – between civilians and combatants. “Innocent civilians” are proper civilians who deserve
protection, according to Amitai Etzioni, but these are distinct from “abusive civilians” who “abuse
their civilian status” by participating in hostilities and who therefore should not be allowed to be
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“shielded” by the laws of war.433 Others refer to a third category of “unlawful combatants” who partake
in hostilities but who do not abide by the laws of war. Cassese rejects the idea that there can be a
third category between civilians and combatants in particular because “it would be contrary to
international humanitarian law to hold that this category embraces persons who may be considered
neither as legitimate belligerents nor as civilians (or at any rate ‘protected persons’), and are therefore
deprived of any rights.”434 Nevertheless, the idea that civilians can – and indeed do – participate in
hostilities presents a huge problem for the protection of civilians. The fundamental question ‘what is
a civilian?’ thus remains at least partly unanswered, even in the Protocols that were supposed to settle
the issue.435

2.7.7. MILITARY NECESSITY AND MILITARY ADVANTAGE

I mentioned above that the protection of civilians is provisional in the sense that it applies only to
civilians who are not directly participating in hostilities. But there are at least two other senses in which
the protection of civilians is provisional and these too are spelled out in the 1977 Additional Protocols.
The first of these has everything to do with ‘military operations’, ‘military advantage’ and ‘military
objectives’, concepts that hover like dark clouds over the Additional Protocol provisions that
purportedly provide protection for civilians.

It was a major achievement of the Additional Protocols to define, for the first time, the term military
objective. The relevant article is hidden away in Protocol I, Article 52 ‘General Protections of Civilian
Objects’:
“In so far as objects are concerned, military objectives are limited to those objects which by
their nature, location, purpose or use make an effective contribution to military action and

433

Etzioni, ‘Unmanned Aircraft Systems: The Moral and Legal Case’, 66, 67.

434

Cassese, ‘Legal Restraints on Violence in Armed Conflict’, 409.

435

The question is partly unanswered because the rule cannot adjudicate who is a civilian in every case. This is not to say that

it is always impossible to tell who a civilian is. For instance, war crimes prosecutors frequently prove that civilians were
protected persons beyond reasonable doubt under the Fourth Geneva Convention. An infant is unambiguously a civilian.

126

CHAPTER 2. INHUMANITARIAN LAW
whose total or partial destruction, capture or neutralization, in the circumstances ruling at the
time, offers a definite military advantage.”436
This definition had been a long time coming and is surely an improvement on what came previously
but even this does little to solve the problem of ‘evasive language’ and interpretation that I mentioned
earlier. Nevertheless, Hague law had no such definition; it focused instead on the idea that military
objects were a “distinct, particular and describable kind of place – fort, barracks, naval dockyard,
ammunition-dump, munitions factory, military transportation facilities […]”437 In AP I the concept of
the military objective is relativized: the ‘military-ness’ of an object depends on several factors that are
not fixed temporally or geographically. A hospital, if used by the enemy, loses its protected status. A
military target like a munitions factory that could previously be hit at any time because of its permanent
status as a military target can henceforth only be struck if it is making an ‘effective contribution to
military action’ and provided that its destruction will yield a ‘definite military advantage’. The concept
of a ‘definite military advantage’ proved one that was difficult to define and so, for example, upon
signature of AP I, the U.K. stated: “Military commanders and others responsible for planning, deciding
upon or executing attacks necessarily have to reach decisions on the basis of their assessment of the
information from all sources which is available to them at the relevant time.”438 This provision was a
restatement of the “Rendulic rule”, which says that a commander’s actions are judged based on the
situation as the commander sees it – including reasonably available information – at the time of a
decision.439

This seems reasonable enough but we all know that the proverbial ‘fog of war’ frequently means that
there is a dearth of accurate information when the bullets are flying and the bombs are going off.
There is no legal obligation to ensure that the commander has the right information; only that s/he
makes a decision on whatever information s/he has at the time. That information can be proven to be
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inaccurate but the Protocols prohibit ex post facto review and any investigation or assessment of a
military action must be considered from the vantage point of the commander and the information s/he
had in his/her possession at the time (and not, for example, information that the commander could or
should have known or additional information that has come to light since the military action
occurred).440

But what has any of this got to do with civilians and my claim that protections for them are provisional?
The answer comes into view if we imagine what happens when a civilian stands in the way – literally
and figuratively – of a ‘military objective’ or a ‘definite military advantage’. Additional Protocol I, Article
51 (7) considered precisely this problem and came to the following conclusion:
“The presence or movements of the civilian population or individual civilians shall not be used
to render certain points or areas immune from military operations, in particular in attempts to
shield military objectives from attacks or to shield, favour or impede military operations. The
Parties to the conflict shall not direct the movement of the civilian population or individual
civilians in order to attempt to shield military objectives from attacks or to shield military
operations.”441

In short, the presence of civilians (and even ‘civilian populations’, which suggests a large number of
civilians) per se is not a sufficient reason to prevent a military attack from taking place. According to
this formulation, which has since become customary international law, the protection of civilians is
never absolute; rather, it must be considered alongside and in relation to the concepts of military
operations and military objectives. Protecting civilian lives, that is, is provisional on the dictates of
military necessity and this is the first sense in which I mean the protection of civilians is provisional.

2.7.8. PROPORTIONALITY AND PRECAUTION

The second sense in which the protection of civilians is provisional stems directly from the first, and
this has everything to do with a novel principle introduced in the Additional Protocols: the principle of
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proportionality. As I have just shown, the protection of civilians is contingent on military exigencies
but these incommensurable variables need some mediation if they are to work in concert (i.e. if military
operations are permitted to proceed and civilians are to be protected). The principle of proportionality
provides exactly this mediating role. Although the Additional Protocols do not refer to the principle
of proportionality per se, according to the ICRC’s catalogue of rules of customary international
humanitarian law, Chapter 4, Rule 14 “Proportionality in Attack” states: “Launching an attack which
may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects,
or a combination thereof, which would be excessive in relation to the concrete and direct military
advantage anticipated, is prohibited.”442 This rule is codified in Article 51 (5) (b) of Additional Protocol
I, and repeated in Article 57. In this formulation civilian lives and civilian objects are relativized in
relation to military advantage: if the expected (not actual) death and damage to the former is excessive
in relation to the anticipated (not actual) military advantage then the attack is prohibited. If, however,
the death and damage is less than excessive (acceptable, perhaps) in relation to the anticipated
military advantage then the attack is permitted. Article 57 (5) reaffirms that attacks against the civilian
population, civilians, or civilian objects are prohibited but in light of the above this is not one and the
same thing as prohibiting attacks that end up killing civilians in the process of chasing a military
objective.

A number of conditions must be met in order for the killing of civilians to be legal but I believe it crucial
to emphasise, nonetheless, that killing civilians can be perfectly legal. First, attacks must distinguish
between military objectives and civilians and civilian objects and must direct violence only against the
former (i.e. the principle of distinction). Second, any foreseen death, injury or damage done to civilians
and civilian objects must be weighed against and must not be excessive to the anticipated military
advantage (i.e. the principle of proportionality). The Additional Protocols also add a third set of rules
under the rubric of ‘precautions in attack’. Those who plan or decide upon an attack must, in addition
to the above: “take all feasible precautions in the choice of means and methods of attack with a view
to avoiding, and in any event to minimizing, incidental loss of civilian life, injury to civilians and damage
to civilian objects”443 They must also issue “effective advance warning […] of attacks which may affect
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the civilian population, unless circumstances do not permit.”444 In military operations conducted “at
sea or in the air”, parties must also “take all reasonable precautions to avoid losses of civilian lives and
damage to civilian objects.”445 These precautions seem reasonable and even salutary and they are
especially significant because they were the first of their kind to be written into treaty law.446 But a
closer reading reveals evasive language, no doubt designed to ensure that military commanders were
not unduly inconvenienced by the need to take all these precautions.447 Thus precautions must only
be taken if they are ‘feasible’ (and unsurprisingly there is no definition of what that means). Advanced
warnings must be given unless circumstances do not permit (and again, such circumstances are not
spelled out). Those planning or conducting sea and air operations must only take “reasonable”
precautions (and what looks reasonable from the vantage point of one commander might not look
reasonable to another). Again, the protection of civilians is not absolute but rather is contingent: it is
contingent on military necessity, proportionality and also the feasibility of precautionary warnings.

2.8. ENTER THE MILITARY LAWYER
The Additional Protocols of 1977 responded to several historical forces but one in particular is
especially important and that is what Historian’s Hew Strachan and Sibylle Scheipers have aptly called
the ‘changing character of war.’448 Warfare, its means and methods, indeed its very definition, has
always been subject to historical and geographical circumstance and for this reason warfare – and
what mean when we talk about ‘warfare’ – is always changing. This was perhaps especially true during
the course of the twentieth century, which witnessed the height – if not the advent – of modern
industrial war as well as its gradual decline.
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The Geneva Conventions signed in 1949 were designed for a particular kind of war, a war that pitched
sovereign states against one another, a war which favored big militaries who had big armaments and
big air forces, which were made up of uniformed soldiers who engage openly in battle and generally
follow the rules of so called ‘civilized warfare’. In short, they were designed for modern war. They were
in several senses idealistic and over simplistic, and like so much of the laws of war they were also at
least one war behind reality. If the Second World War was the apogee of modern industrial war, then
something quite different was afoot in the second half of the twentieth century (although, of course,
modern industrial war would continue to wreak destruction well into this the second half of the
twentieth century). Civilians, who had always been caught in the crosshairs of war, found themselves
evermore embroiled in its conduct – both as victims and perpetrators. Inter-state conflict was on the
wane and non-international armed conflict had become much more prevalent. Anti-colonial wars and
wars against occupation spread across the globe, challenging the system of inter-state conflict that
the laws of war had been designed to regulate. New actors appeared on the scene while non-state
actors proliferated. Great Powers, Small Powers, guerillas and militias of all stripes became embattled
in conflicts as to who is killable and who has immunity; who has the right to the protections of the laws
of war and who should be exposed to its deadly parts? Set piece warfare, where standing state armies
oppose one another on a battlefield, was no longer a useful model for understanding or conducting
war. War had become more complex, messier, and the boundaries between war and peace were
increasingly blurred. No doubt war has always been a complex and multifaceted affair, but in the
second half of the twentieth century it became almost unimaginably more complex.
I emphasize the changing nature of warfare in the second half of the twentieth century because some
of these changes made warfare infinitely more complex from a legal point of view. The Additional
Protocols were an attempt to grapple with these complexities of war, such as (but not limited to) the
application of the laws of war to non-international armed conflict and the extension of legal protections
to civilians against the effects of hostilities. I dwell on these complexities also because they are one of
the fundamental reasons – if not the fundamental reason – why military lawyers became, in this same
period, so intimately involved in the conduct of war.
Article 82 of AP I, ‘Legal advisers in armed conflict’, announces:
“The High Contracting Parties at all times, and the Parties to the conflict in time of armed
conflict, shall ensure that legal advisers are available, when necessary, to advise military
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commanders at the appropriate level on the application of the Conventions and this Protocol
and on the appropriate instruction to be given to the armed forces on this subject.”449

This was the first time in the history of the laws of war that the use of legal advisers was mandated: it
was henceforth not optional, but became a legal obligation. It is worth reflecting on exactly what the
Article does and does not mandate but before I do, I want to first explain some of the treaty history
behind it.

Although Article 82 was the first of its kind, it does have some proximate predecessors in the history
of the laws of war, even if these were scant. These took the guise of what might be called mechanisms
of dissemination, implementation and enforcement. One of the earliest examples of these was the
Lieber code that I discussed above; these were instructions meant not so much to stamp out violations
as they were to “remove the prevailing uncertainty and conflict of practices” on behalf of military
commanders.450 The code organized and helped to standardize the rules by which soldiers should
fight. As I have detailed, the Lieber code was and continues to be celebrated for the way it brought
legal and moral clarity to the rules of war; but at least one subsequent military manual was not so
fortunate. In 1902 the German Government issued the notorious Kriegsbrauch im Landkriege.
According to G.I.A.D Draper, the manual did not reflect the law laid down in the 1899 Hague
Regulations but in fact “did the exact opposite […] The manual gave a warning against the humane
principles of the Hague Regulations as "sentimental and flabby emotion". The work was in fact a
polemic for inhumanity.”451

As far as treaty law is concerned there are essentially two predecessors to Article 82 on legal advisers
in armed conflict. The first is to be found in Article 1 of the Hague Conventions of 1899 (and repeated
again in the Hague Convention of 1907). It mandated: “The Contracting Powers shall issue instructions
to their armed land forces which shall be in conformity with the Regulations respecting the laws and
customs of war on land, annexed to the present Convention.”452 The logic here was that there was
little point creating new rules for the conduct of war if those engaged in battle did not know what the
449
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rules were; the issuing of instructions was meant to inform members of ‘armed land forces’ what the
rules were so that they could conform with them. The mechanism set out in Article 1 prompted state
militaries to issue military manuals but “relatively little use” was made of the Hague law decreeing the
issuance of instructions to armed forces.453 The events of the Second World War and the prosecutions
that it brought about showed the extent to which these prior efforts had, according to the ICRC, been
“inadequate”.454

Instruction in the Law of War had not been a feature of military training between the two World Wars:
“Those entrusted with military training did not think it fit to educate the military in the limits of military
obedience.”455 The laws of war, including the Geneva Conventions were “not sufficiently well known”,
noted the 1947 Conference of Government Experts.456 This lack of training and knowledge among
members of the armed forces led to a second attempt, via the Geneva Conventions of 1949, to codify
rules concerning instruction and compliance with the laws of war. Article 47 of the First Geneva
Convention asserts:

“The High Contracting Parties undertake, in time of peace as in time of war, to disseminate
the text of the present Convention as widely as possible in their respective countries, and, in
particular, to include the study thereof in their programmes of military and, if possible, civil
instruction, so that the principles thereof may become known to the entire population, in
particular to the armed fighting forces, the medical personnel and the chaplains.”457
Knowledge of the law, and the dissemination of the law, was considered an essential component for
the “effective application” of the Geneva Conventions. Like its Hague predecessor, the drafters had
a “conviction” that there was a positive – if imperfect –relationship between knowledge of the law and
its effective application. As the 2016 Commentary to Article 47 argues: “While it is now recognized
that knowledge of the law alone will not prevent violations, spreading knowledge of the law is
453
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understood to be an ‘important element of any strategy aimed at creating an environment conducive
to lawful behaviour’”.458 One way to foster such an environment was the insistence that the
Conventions be disseminated not only in times of war, “when the principles underlying international
humanitarian law may be more difficult to convey”, but also in times of peace, which allowed for “the
development of education and training programmes and materials adapted to various audiences and
needs.”459 Or at least this was the grand hope of the drafters and the ICRC, but there is little in Article
47 on the important question of how the Conventions are to be disseminated. Moreover,
dissemination is not merely an issue of handing out texts; these texts must be understood by those
who are bound by them and this requires institutional support and teaching programs.460 Article 47
uses the word ‘instruction’ but again the laws of war require more than this; the instruction of law also
requires the interpretation and effective communication of the law, issues about which Article 47 is
effectively silent. Finally, Article 47 says nothing about who is responsible for disseminating and
instructing on the Conventions although its commentary does note that the integration of the laws of
war should “aim to inspire and influence the military culture and its underlying values, in order to
ensure that legal considerations and principles of international humanitarian law are incorporated, as
much as possible, into military doctrine and decision-making.”461

In the 1950s a new tendency emerged in some militaries, such as the US, to supplement the
dissemination of written instructions with “a group of qualified lawyers who were to lend their
assistance.”462 There was a sense among many militaries that the laws of war were becoming more
complicated and the changes to the Geneva Conventions proposed in the preparatory stages of the
Additional Protocols from the early 1970s only confirmed this. The Diplomatic Conference during its
sessions from 1974 to 1977 added no less than 130 new articles (excluding Annexes) to the 429 articles
(excluding Annexes) of the 1949 Geneva Conventions. For comparison, the 1864 Geneva Conventions
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had only ten articles; this gives some sense not only of how much the laws of war had grown in little
over a century but invariably also how much more complex the laws of war had become.

The 1987 Commentary makes explicit reference to the heightened complexity of the laws of war, so
much so that it cautioned: “even when limited to uncontroversial rules directly applied by military
commanders in the field, the law of armed conflict is becoming increasingly complex, detailed and
extensive.”463 These complexities apparently exacted a toll on the military commanders who had, until
the new era brought on by the 1977 Additional Protocols, generally been responsible for ensuring
that their troops were trained in the laws of war. With the addition of the Protocols, however, “Military
commanders can no longer be expected to master the complexity of this law or the documents relating
to it, in the same way that they have to master the art of exercising command over their troops.”464 It
was for this reason that Article 82 concerning legal advisers in armed forces, was introduced. The
commander, already burdened by the art of war could not also be expected, and simply did not have
the time to master the art of the laws of war. A lawyer could do that job and could then advise the
commander on the laws of war when “necessary” and “appropriate”, leaving the commander to do
what commanders do best. Thus, a “division of tasks” was proposed, just like in “other sectors of
military life“ at the time.465

The use of legal advisers was not new in 1977. Just a year after the Protocols came into effect G.I.A.D.
Draper remarked that legal advisers already had an “accepted and established role” in relation to
military matters such as discipline and courts-martial.”466 But there the legal adviser’s responsibilities
ended.467Article 82 significantly expanded the role of legal advisers from the traditional duties
associated with discipline and courts-martial. Draper notes three particular novelties: first, advising
commanders on all aspects of the laws of war (everything found in the Convention and the Protocols);
second, advising commanders during armed conflict on the conduct of military operations; and finally,
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advising commanders upon the instruction to be given in the armed forces on the laws of war.468 I
explore the significance of these new roles in Chapter 4 but suffice it to say that henceforth the role
of military lawyers would be greatly expanded.

While Article 82 made the use of legal advisers a legal obligation, it left individual militaries with fairly
wide discretion as to how (and what extent) it would implement the new rule. In fact, the text that was
finally agreed upon at the Diplomatic Conference was a “considerably watered down”469 version of a
more extensive proposal originally put forward by “Canadian Experts”470 at the beginning of the
preliminary discussions preceding the Diplomatic Conference.471 Significantly, the original version did
not include the words “necessary” and “at the appropriate level” in the sentence “[…] shall ensure
that legal advisers are available, when necessary, to advise military commanders at the appropriate
level”. Those present at the conference never contested the overall usefulness of the article but some
expressed concerns over the following matters. First, there was anxiety about the availability of
adequately trained and appropriate personnel to perform the new tasks, a very real concern even for
those militaries like the US who had highly developed legal programs; such personnel, Draper rightly
predicted, “will need no ordinary talents” to discharge such novel and far ranging roles.472 There was
also the concern over the possibility that legal advisers attached to the armed forces would be
“assigned supervisory functions” which in turn “might affect the hierarchy which is indispensable for
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the proper functioning of military institutions”.473 In addition, there was also the “fear of being bound
by unduly strict rules” 474

This last complaint centered around the issue of supplying legal advice to the appropriate level: but
which level of command required legal advice and which did not? States wanted a good deal of
flexibility on this question, hence the addition of the conditional clauses ‘when necessary’ and ‘at the
appropriate level’. Although no consensus could be reached on the issue of command level, the
commentary to Article 82 suggests that legal advisers would be most helpful serving their militaries at
higher levels of command, at least when it comes to giving advice in times of war: “Legal advice in
the strict sense of the word is difficult to imagine in subordinate units. It is hardly compatible with the
rapid decisions and action required at these levels”.475 This observation was in sync with what US
military lawyers at the time were thinking, for as one of them wrote: “Given the limitation on
manpower, the author would recommend that implementation of the Article 82 legal advisor program
be retained at division level or higher.”476 The commentary does go on to note, however, that legal
advisers could be useful at lower levels of command if their role was restricted to providing instruction
to commanding officers, or the supervision of such instruction. Thus two levels of ‘consultation’ are
effectively proposed: “the introduction of legal advisers at levels relatively close to the troops, on the
one hand, for the essential purpose of participating in their instruction, and on the other hand, in large
units and at the top command level for the purpose of consultation in the true sense of the word, for
the benefit of commanders and their headquarters staff.”477
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Despite these divergent conversations about the question of when and where legal advice is necessary
and appropriate, it was generally agreed that Article 82 asked a lot more of legal advisers than they
had previously been used to. This new law moved legal advisers from the periphery to the center of
military operations. Legal advisers were expected to become fully conversant with the military
operations with which they had become involved. The Commentary on Article 82 asserts: “a good
military legal adviser should have some knowledge of military problems”478 but this is an
understatement compared to what would soon be expected of them. Indeed, Col. Draper, who served
as a delegate for the UK at the 1974-1977 Diplomatic Conference, foresaw: “If one considers the
nature of modern weaponry, the changing technology of weapons systems, the development and
sophistication of electronic devices in weaponry and communications systems, it is apparent that if the
legal adviser is going to be competent to give a field commander useful advice […] he will also require
a highly technical, non-legal training.”479 Elaborating on what this might look like, Draper continued:
“He will have to be fully conversant with the language and modes of thinking of military planners and
with the latest technological developments in weaponry systems, their use and deployment.”480

The impetus behind making legal advisers available to commanders was that insufficient – or deficient
– knowledge of the law was a key reason why the law was not followed. The assumption was that there
is a link between knowledge of the law and compliance with the law; put simply, if one knows the law
one will comply with it, or at least will be more likely to comply with it. This nexus between knowledge
and compliance is exactly what Col. Draper had in mind when he wrote: “No career or conscript
serviceman should be left in doubt as to the legal obligations of international humanitarian law. The
knowledge of what is illicit is a powerful bastion against illegal orders and implants a certain
psychological resistance to contemplated violations of the law.”481 US military lawyer Major Levator
Norsworthy Jr. held out much the same hope for the “novel approach” of Article 82 because he
believed that the provision of a legal adviser to a commander “should serve to limit the scope of
suffering and prevent the imposition of war crimes upon the victims of war.482 At no point, however,
were legal advisers supposed to obstruct military operations. As Mr. De Breucker, the delegate
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representing Belgium at the Diplomatic Conference said, Belgium attached great importance to the
provisions set in article 82, but noted that it “had to be applied by the military whose purpose it was
to win victories.”483

One of the great ironies of Article 82, at least as far as the US is concerned, is that the US is not a party
to AP 1 because it refused – and continues to refuse – to ratify the treaty. A recent US Air Force
doctrine document modestly asserts that “[a]lthough the US is not a party to Protocol 1, the US
considers this to be a good practice.”484 I say the assertion is modest because, as we shall see, the US
has led the way in employing legal advisers and employs far more than does any other state. The US
may still have its qualms with parts of AP 1, but this particular provision – Article 82 legal advisers in
armed forces – is certainly not one of them.
* * *

If at times this chapter has seemed like a long diversion from the narrative I set out to tell, I hope that
the remaining chapters convince the reader it has been a necessary one. As I have repeated
throughout this chapter, the laws of war are the material with which military lawyers work; they are
their tools and their trades. Now we know something of these materials, tools and trades we are in a
far better position to understand what military lawyers can do – and have done – with the laws of war.
With the broader story of the laws of war now told, and with the military lawyer having entered the law
of war scene, I now move to examine how military lawyers became involved in targeting operations.
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CHAPTER 3.SILENT LAW & THE VIETNAM WAR
3.1. THE NOVEL LEGAL CONDITIONS OF THE VIETNAM WAR
The developments in the laws of war that took place in the aftermath of the Second World War deeply
affected the framing and legal architecture of the US-led War in Vietnam (1955-1975). As David
Delaney has claimed, “The American War in Vietnam was initiated under novel legal conditions.”485
These ‘novel conditions’ could be said to have constrained war makers – and in many ways they did –
but according to Delaney they also created an opportunity “for a type of specifically legal argument
that supporters of war could use to plausibly deny that the American invasion of Vietnam was
“aggressive” and plausibly assert that it was in furtherance of legal obligations.”486 In order to
accomplish this narrative the US constructed particular legal facts and relationships. Delaney captures
the elaborate process with wonderful precision:

First, the United States refused to sign the Geneva Accords that ended the French War in
Vietnam, established the 17th parallel as a provisional demilitarized demarcation and called
for elections throughout Vietnam to be held in 1956 to determine the terms of re-unification.
The elections were never held. Then the United States, in collaboration with Vietnamese antiCommunists, invented the Republic of Vietnam (South Vietnam), and created the South East
Asian Treaty Organization (a “mutual defense” pact) of which the United States and later the
Republic of Vietnam were members. With these filaments of legal discourse an anti-colonial
insurgency by the Vietnamese against the French was transformed into an act of aggression
by “North Vietnam” (and by extension, the Soviet Union and World Communism) against a
sovereign “South Vietnam” that the United States had a legal duty to “protect.”487
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In addition to these legal maneuvers so summarized by Delaney it is also worth noting that the US
position throughout the entire war was that its military was in Vietnam at the invitation of South
Vietnam and therefore only ever served in an ‘advisory’ capacity. This was ‘their’ war and the US role
was one of mere assistance. The novel legal circumstances in which the Vietnam War began would
play an important part in determining how it was fought.

The chapter is organized as follows: the next section provides an overview of JAG deployments during
the Vietnam War and details the role that they played ‘on the ground’ in Vietnam. The following
section, examines the air war and in particular Operation Rolling Thunder and Operation Linebacker I
and II. I ask: what role, if any, did law play in the conduct of the air war in Vietnam? Did JAGs provide
advice on law of war issues pertaining to targeting operations and, if so, (how) did it affect the air war?
The penultimate section of this chapter examines the war crimes that were committed by US troops in
My Lai in 1968. The massacre was a watershed event in the history of US warfare and it helped pave
the way for the development of the US law of war program that would, in turn, lay the foundation for
the emergence of operational law in the 1980s. I end the chapter with a brief conclusion evaluating
the role that law played in the conduct of the Vietnam War.

3.2. THE FOREIGN IN THE FAMILIAR: ON THE GROUND IN
VIETNAM
Military lawyers served a variety of functions in Vietnam. The role they played depended very much
on when and where they were deployed, what level of command they served 488, and in which service
they worked. The Army deployed by far the greatest number of military lawyers. At the peak of the US
military build-up in 1969 there were 135 Army judge advocate officers in Vietnam,489 serving in at least
fourteen different locations.490 Between 1962 and 1973, 207 Air Force JAGs were deployed to
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Vietnam, rising to around 20 in theatre at any one time at the peak of the build up, plus additional
JAGs serving across the border in Thailand.491

There was no such thing as a ‘typical’ deployment for Vietnam JAG’s.492 When the first JAG was asked
to go to Vietnam in late 1958 he responded, “Where is that? And what will I do?” Colonel Paul Durbin,
an Army JAG, wouldn’t find out the answer until after he arrived in Vietnam, and even then he found
himself “on his own,” without much guidance from the JAG’s Office in Washington, D.C. or the
Pentagon. Durbin and the Army lawyers who immediately followed him “provided a full range of
traditional judge advocate legal services” to the Military Assistance Advisory Group (MAAG) in
Vietnam; these services ranged “from wills, powers of attorney, and tax assistance to advice on
domestic relations, civil suits, and the filing of claims for damaged property.”493 Some of these were
typical peacetime JAG roles, not so different to what they would have been doing in “CONUS” –
Continental United States – but in Vietnam even the familiar was infused with the foreign and the
deployed environment posed new tasks and challenges for JAGs. Take claims, for example. One Air
Force lawyer who served at Bien Hoa Air Base recalled that the dominant workload was “Not the usual
pots and pans household goods claims, but battle damage claims” and the administration of solatia
payments to “friendly civilian casualties,” some of which was done in field by JAGs wielding suitcases
“full of Vietnamese piasters [sic].” 494 Solatia and condolence payments were a form of compensation
given to some families after one (or more) of their members had been killed or injured by US forces.
These payments became popular in Iraq and Afghanistan in the mid-2000s but date back to the Korean
and Vietnam wars.495 In the Vietnam War, the “going rate for adult lives was $33. Children merited just
half that”.496
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As troop deployments to Vietnam increased, so too did JAG deployments and when Military
Assistance Command Vietnam (MACV) was established in 1962 it had a permanent, albeit small, legal
staff. 497 To assist with the build up, JAGs were assigned to the U.S. Army Support group and deployed
forward to the field. Each major combat and support unit had its own legal staff, commonly consisting
of five lawyers per division and from 1965 to 1969 more than 350 JAGs served in the field outside of
MACV and US Army Vietnam (USARV).498 Conditions were not always ideal and in the early years
organization was ad hoc. Judge Advocate General Corps Historian Frederic Borch describes the
working conditions of Captain Arthur H. Taylor, who was assigned to the US Army Support Group in
September 1962:
“His office was a tent open to the local weather, in which desktops were quickly covered with
insects, paper clips rusted so quickly that they could be used only once, and the frayed
electrical wire strung about the makeshift office caused the canvas cloth to catch fire. Security
was also a concern. Shortly after arriving, Taylor learned that a Viet Cong attack was imminent,
but could find no spare personal weapons for his use. He had his brother in the United States
quickly send him a .45-caliber semiautomatic pistol.”499

Other JAG’s set up their ‘office’ on the road, or rather, on the trail:
Dressed in fatigues, combat boots, and helmet rather than chaps, cowboy boots, and ten
gallon hat, Capt. John F. Rudy II is out riding the trails of South Vietnam, bringing legal aid to
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those who desire it with the same spirit and dedication as the Old West’s fabled circuit riding
judges. […] the going would be extremely rough because the area has no roads except for
Highway 1, and its terrain is a tangle of dense undergrowth, vines, and swamps. Not bothered
by the fact that they might have to blaze their own trail and do so in temperatures which
sometimes ranged as high as 140 degrees and in torrential downpours which mark the rainy
season, Captain Rudy and [SSgt] Rice fired up their [motor]cycle and headed out into the
boondocks, taking the legal office to the troops.”500

The office environment may have been unconventional but for the most part lawyers assigned to
MACV provided regular peacetime legal assistance to commanders, just as they had done in the
Second World War. As the war wore on, however, a number of JAGs took on non-traditional roles on
an individual – as opposed to institutional – basis. Colonel George S. Prugh is celebrated as one such
pioneering figure.501 Prugh was assigned as the Staff Judge Advocate at MACV from 1964 to 1965.
Shortly after his arrival in Vietnam, Prugh identified three areas that were deemed beyond the scope
of traditional JAG responsibilities. These were: “the status and treatment of captured enemy personnel
[…] the investigation and reporting of war crimes, and […] assisting the South Vietnamese with
resource control.”502 The last of these was a vast hording enterprise designed to block supplies from
reaching the enemy. Critical material – “food, medicine, transport and other items” – was strictly
controlled and surplus stored in government controlled facilities. The role of the JAG was to advise
commanders on how to implement this complex system, a job that required “collecting, translating,
interpreting, mimeographing, and distributing” governmental decrees and directives.”503

The twin issues of prisoners of war (POW) and war crimes gained in significance as the Vietnam War
intensified. The MACV Staff Judge Advocate and his staff became “deeply involved” in these issues.504
The III Geneva Convention of 1949 Relative to the Treatment of Prisoners of War (GPW) set out a
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number of conditions concerning the protection of enemy prisoners of war (POW). The US ratified the
treaty in 1955 and was therefore bound by its provisions. There was, however, some disagreement
over the applicability and scope of the Geneva Conventions as it related to “captives” in the Vietnam
War. Prugh argued that the Conventions presumed a declared state of war between two or more
sovereign states, each fielding a regular army fighting on a readily identified battlefront, none of which
existed in the Vietnam conflict. Furthermore, the US did not accord full diplomatic recognition to North
Vietnam, meaning that in the US view North Vietnam was not a sovereign state. Thus, as US combat
units became heavily engaged in the war in 1965, the question was raised as to what responsibility
the US had to those captured. Making use of Article 12 of the GPW, which allows for the transfer of
POWs from the ‘Detaining Power’ to another ‘Power’505, the US “determined to turn over to the
Vietnamese armed forces all individuals captured by U.S. forces”506 While legally sound, the
implementation of the transfer was “beset by serious legal and practical difficulties.”507 The Republic
of Vietnam, presumably following US advice, “regarded the Viet Cong as criminals who violated the
seurity laws of South Vietnam and who consequently were subject to trial for their crimes.”508 Indeed,
Prugh argued that as “indigenous offenders, the Viet Cong did not technically merit prisoner of war
status” (which is why he refers to them as ‘captives’, not POWs).509 Prugh and other JAG’s, however,
purportedly ensured the “humane treatment for Viet Cong and North Vietnamese Army captives,” in
the hope that this would bring, “reciprocal benefits for American captives.”510 In short, the U.S.
honoured the Geneva Conventions out of a desire for reciprocity, not out of legal obligation. From
March 1966, however, the US no longer saw the Vietnam War as a civil war but defined it as an
international conflict. Bernd Grainer highlights the significance of this recognition; the US “entered
into a commitment which was explicitly accepted by the military: in Vietnam as elsewhere, both the
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written and the general respected rules on the containment of a war applied – that is, both the spirit
and the letter of all commitments which had been recognised by the international community since
the Hague Agreement of 1907. Every military court was constrained to reach its judgements on the
basis of international law.”511 By September 1966 a system was established to determine if a person
was entitled to POW status.512 POW status confers certain protections and humane treatment for the
duration one remains a prisoner but it also immunizes the prisoner against prosecution under the
captors domestic law. The MACV staff Jude Advocate reviewed these so-called “article 5 tribunals,”
and those deemed worthy were given POW status, whereas the legal system provided no protections
to those who were denied such status and regarded as “political prisoners.”513 This was the first time
JAG’s had been involved in processing and calibrating the conditions of enemy detention, but it would
not be the last.514

By 1967, the MACV staff judge advocate’s office was formulating legal policy in three major areas,
including POWs and war crimes, discipline and criminal law, and claims. Policies were promulgated in
MACV directives and from 1967 MACV lawyers “wrote and periodically updated more than twenty
regulations.”515 One such directive, first issued on 20 April 1965 and updated in mid-1968 was
‘Directive 20-4 Inspections and Investigations, War Crimes,’ “required the reporting of all war crimes
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committed by or against U.S. forces.”516 MACV lawyers coordinated investigations, most of which were
made into allegations against the enemy.

As was known during the Vietnam War, and as has become extensively documented since, American
soldiers also committed crimes, some of which were minor but others rose to the level of war crimes.
The most infamous of these crimes was the massacre of hundreds of civilians in the village of Son My
in South Vietnam in 1968, in what became known as the My Lai Massacre, which I will return to below.
American war crimes in Vietnam were far more frequent than conventional histories have tended to
suggest but recent critical accounts have emerged, such as those provided by Bernd Greiner and Nick
Turse.517 Both Greiner and Turse argue that the massacre at Son My was not an exception or
aberration; in fact, they show that the crimes committed at My Lai seem to have overshadowed many
other American atrocities. According to Turse, “histories of the Vietnam War regularly discuss war
crimes or civilian suffering only in the context of a single incident: the My Lai massacre […] all the other
atrocities perpetrated by U.S. soldiers have essentially vanished from popular memory.”518

Yet despite the prevalence war crimes and allegations of war crimes, very few charges were ever
brought.519 Indeed, according to Prugh, “during the period between 1 January 1965 and 31 August
1973, there were 241 cases (excluding My Lai) which involved allegations of war crimes against United
States Army troops. One hundred and sixty of these cases, upon investigation, were determined to
be unsubstantiated. Substantiated allegations of war crimes violations committed in Vietnam by
personnel subject to the Uniform Code of Military Justice were prosecuted under the provisions of the
code. From January 1965 through August 1973, 36 cases involving war crimes allegations against
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Army personnel were tried by court- martial. Sixteen cases involving thirty men resulted in acquittal or
dismissal after arraignment. Twenty cases involving thirty-one Army servicemen resulted in
conviction.”520 Despite the culture of impunity toward serious crimes, the My Lai massacre and its
public outfall would later become a motivation in the development of a law of war program in the US
military and would contribute in no small way to the emergence of operational law, themes that we
will return to below. These changes, however, did not come until much later.521

The Uniform Code of Military Justice (UCMJ) was enacted by Congress in 1950 and became effective
in 1951. According to Gary Solis: “Crimes under the UCMJ include, inter alia, murder, maiming, rape,
aggravated assault, and abuse of a prisoner, all of which may be grave breaches of the Geneva
Conventions, as well as violations of U.S. military law.”522 If a member of the armed forces is suspected
of violating the UCMJ they are subject to a court martial, a trial in a military court. The Manual for
Courts-Martial is the text that implements the UCMJ and outlines the procedures that JAGs must
follow in the pre-trial, trial and post-trial process.523 JAGs serve as both trial and defence counsel. If a
trial results in a conviction, the case is reviewed by the military authority who referred the case for trial
by court-martial; this authority can mitigate the sentence, set aside the conviction, or call for a rehearing.524 This structure prompted the New York Times to write in 1950 that the commander still
"controlled" the courts-martial system.525 Historian Bernd Greiner writes of the “autocratic
dominance” of commanders in the UCMJ, and suggests that the “most enduring reform in the history
of American military law” went “hand in hand with a devaluation of military tribunals”.526 He explains,
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“divisional commanders were investigators, prosecutors and appeal judges in their own cause.
It was they who decided when and whether examinations would be instigated into whether a
soldier from their unit would be accused of a war crime or exonerated in view of the special
military circumstances of the operation; as the convening authority they were entrusted with
choosing between a General, Special or Summary Court Martial, or abandoning a trial
altogether and imposing administrative penalties instead; they appointed the judges and
selected a jury; immediately after a case had finished they had the power to lower the penalty
or cancel the verdict altogether.”527

Special and Summary Courts Martial are for lesser offences, and Greiner suggests that under the UCMJ
serious crimes, which should have been subject to a General Court Martial, were either redefined as
routine offences or did not even come to court.528

Many of the resources and hours available to JAGs in Vietnam were expended on “the more traditional
labour of military justice,” and specifically, prosecuting and defending military courts martial.529 Prugh
describes JAGs working under a “staggering case load,” with time imposing “unrelenting pressure”
on those involved with Military Justice cases. All of this was compounded by the “turmoil” caused by
the twelve-month rotation cycle, which meant that soldiers under investigation (and JAGs conducting
the investigation) would often leave Vietnam half way through a trial.530 JAGs were often assisted and
were sometimes even replaced by paralegals and non-JAG officers (though still qualified lawyers)
because, as a Brigade Staff Judge Advocate in 1970 noted, “there are simply not enough JAG officers
to go around.”531

Military justice issues varied over time and space but judge advocates commonly cite three major
issues. According to Captain Denise Burke, and confirmed by interviews with JAGs who deployed to
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Vietnam, ““top-billing” in the military justice arena went to illicit drugs,532 “white-collar” crimes
including black-marketing and currency violations; and disciplinary problems.”533 The latter, especially,
was exacerbated by racism and by insubordination between racial groups and some younger
servicemen and their superiors.534 These tensions only got worse, and the amount of crime greater, as
troop build-up increased and by 1969 the US Army alone found itself trying some 9,922 courtmartials.535

The increase in military justice issues coincided with Robert McNamara’s so-called Project 100,000, a
Pentagon program designed to recruit some 300,000 soldiers (100,000 per year) who would not
ordinarily meet the aptitude and medical standards for enlistment. Touted as part of President
Johnson’s ‘War on Poverty’ at home, critics claim that the ‘New Standards Men’, and especially AfricanAmerican men, were used as cannon fodder: they were two and a half times more likely to die in
combat than their higher-aptitude compatriots.536 There is no conclusive evidence to suggest that
Project 100,000 caused the higher incidence of crime in Vietnam but there is little doubt that it was a
contributing factor.537 William W. Calley, one of the main perpetrators of the My Lai massacre (in 1968)
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typified the type of soldier that was recruited under the Project. As Seymour Hersh reported in his
famous article for Harper’s Magazine in 1970, Calley, “had flunked out of Palm Beach Junior College
in 1963 after earning four F’s […] He graduated from the Officer’s Candidate School at Fort Benning
without learning how to read a map properly” and yet the Army considered him “officer material.”538
The problems on the ground in Vietnam were connected in more ways than one to the ‘war at home’.
JAGs reported that anti-war sentiment in the US contributed to bad morale among troops, as a
Vietnam veteran lawyer explained: “It definitely affects people over here. A popular war is an easier
war to fight.”539 Whatever the cause, Military Justice issues were so commonplace that they accounted
for the vast majority – and sometimes all – JAG work in Vietnam. Because they were both tedious and
time consuming, Military Justice issues were a source of frustration among JAGs and some even felt
that officers in Vietnam were using Military Justice as a “substitute for good leadership.”540

All of this is a far cry indeed from the operational law performed by JAGs in today’s wars but I now
move much closer to my concerns by considering the air war in Vietnam and the Air Force lawyers who
served at air bases across the country.

3.4. VIOLENT SKIES
There were two major aerial bombing campaigns in the Vietnam War, as well as intermittent bombing
operations that were carried out between these major campaigns. The first campaign, Operation
Rolling Thunder, began on 2 March 1965 and ended on 2 November 1968. Soon after the bombs
stopped falling, the North Vietnamese began to repair the damaged supply lines and to amass war
materials, including surface to air missiles (SAMs) capable of targeting US and North Vietnamese
aircraft.541 During this period, the primary US goal was to monitor movements on the ground below.
Reconnaissance flights were permitted - around 5,000 sorties in 1969 – but these unarmed planes
were escorted by more than 15,000 fighter sorties, which were permitted to attack only in self-defence,
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or what was described at the time as ‘protective reaction’. On 30 March 1972 North Vietnam invaded
South Vietnam in what became known in the West as the ‘Easter Offensive.’ In response, the US
launched Operation Linebacker (9 May 1972 to 23 October 1972) and a subsequent and final
campaign, ‘Linebacker II’, (18-29 December 1972.)

Operation Rolling Thunder and Operation Linebacker I and II were conducted with a high level of
political interference but very little in the way of legal oversight. Restrictions on targeting were many
– more in Rolling Thunder, less in Linebacker – and frequently frustrated the US Air Force, but their
source was primarily Presidential and political, not legal.542 President Johnson, who initiated Rolling
Thunder, contended with an international political climate that was against a total and expansive war
in Southeast Asia, so he set strategic restrictions that reflected a limited bombing campaign. As
General Maxwell Taylor wrote at the time: “The overall purpose was to apply limited force with limited
means to gain limited results.”543 Nixon, who came into office shortly after the cessation of Rolling
Thunder and the year after the My Lai massacre, faced growing domestic opposition to the Vietnam
War.544 Although he placed far less restrictions on what targets could be struck he allegedly took all
“reasonable precautions” to “minimize collateral civilian casualties,”545 though, again (and putting
aside the veracity of that claim) these were political and not legal precautions.

3.4.1. ROLLING THUNDER

In March 1964 the White House directed the Joint Chiefs of Staff (JCS) to prepare options for
increasing military pressure on Hanoi. The resulting plan called for the rapid destruction of three major
sets of targets: the major enemy command posts and headquarters; lines of supply and
Hays Parks notes: “Rolling Thunder forces had been impeded further in the successful prosecution of campaign objectives
by NCA-imposed geographic restrictions that severely curtailed air strikes in areas north of 20° N, providing North Vietnam
with a sanctuary for its greatest military-industrial area for much of that campaign. They were impeded further by denial of
authorization to attack legitimate targets because of a fear by the NCA of unacceptable losses by U.S. forces and of targets in
heavily populated areas because of a paranoiac fixation with regard to any incidental civilian casualties (based in part on
apparent ignorance of belligerent rights under the law of war). Rolling Thunder also suffered from stringent strike restrictions
that placed U.S. forces at undue risk and from frequent bombing halts which President Johnson subsequently acknowledged
had a net result of "zero . . . indeed . . . less than zero." Parks, ‘Linebacker and the Law of War’.
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communication (including airfields; bridges; and supply and ammunition depots); and industrial
targets (including petroleum, oil and lubricants targets – or POL).546 By August 1964, Air Force planners
had developed a list of 94 targets for a sixteen-day bombing campaign against the Viet Cong
insurgency. The list was sent to Secretary of Defense Robert McNamara, who in turn referred it to his
General Counsel for legal review. The General Counsel approved the list – military lawyers were not
involved – but McNamara and President Johnson rejected both the stages of the bombing program
and the list itself.547 President Johnson had his own ideas about what should be struck, when and how,
although it is probably an exaggeration to say that he instructed the air war in Vietnam.548 He proposed
a graduated approach that would escalate over the four-year bombing campaign, during which he
and key members of his administration would directly weigh-in on and ultimately approve the list of
targets to be struck. “The procedure”, Derek Gregory shows, “was convoluted” and micromanaged
by those back in Washington:

The Air Force and the Navy submitted lists of targets to the Commander-in-Chief Pacific Command
(CINCPAC), whose office reviewed and forwarded a revised list to the Joint Chiefs of Staff, who in turn
reviewed and forwarded a revised list to the Pentagon. After officials had calculated the probable
impact of a strike and the likelihood of civilian casualties, the Secretary of Defense produced a
modified list in consultation with the Secretary of State. By this stage the folders for each numbered
target had been reduced to a single sheet of paper with just four columns: military advantage; risk to
aircraft and crew; estimated civilian casualties; and danger to third-country nationals (Russian and
Chinese advisers). The final target list was decided during the President’s Tuesday luncheon at the
White House. […] it followed a meeting of the National Security Council, and those attending were
briefed before grading each target. The President reviewed the grades and made his decision, which
was delivered to the NSC in the evening and transmitted to CINCPAC through the Joint Chiefs for
immediate execution. The instructions included not only the number of sorties to be conducted
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against each target but also in the early stages of the campaign the timing of the attacks and the
ordnance to be used.549

Gregory has noted the parallels (and disjunctures) between Johnson’s Tuesday lunch and what Jo
Becker and Scott Shane of the New York Times have called Obama’s “Terror Tuesdays,” the
contemporary White House counterterrorism meetings where targets are nominated for kill-orcapture, normally the former.550 One key difference is the absence of lawyers at Johnson’s lunch
meetings and all the way along the kill-chain in the Vietnam War. In fact, no military officers – let alone
military lawyers – were present at the Tuesday lunches until as late as October 1967 and Johnson
relied solely on civilian advisers.551 During both the targeting nomination and target execution process,
Johnson set strict rules of engagement (ROE), insisted on a lengthy no-strike list and imposed other
limitations on the bombing campaign.552 For example, the ROE in Rolling Thunder stipulated that
American aircraft could only attack surface-to-air missile (SAM) sites that were actually firing at them.
Further restraints meant that US radar-equipped aircraft were not able to ‘hunt’ for these sites even
when it was known that they were being used to fire on US aircraft. Meanwhile, the US military was
also prevented from bombing the main operating bases of the North Vietnamese Air Force.553 Other
restrictions included a ban on nuclear weapons and the restricted employment of B-52 bombers.
Geographic restrictions were also set: targets within a 30-mile radius from the center of Hanoi; a 10mile radius from the center of Haipong, and within 30 miles of China could not be struck.554 The timing
of attacks was also limited, reflecting the incremental nature of Rolling Thunder.
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Figure 11. Geographic restrictions on targeting in Operation Rolling Thunder. Source: Amaya Fountain, slideplayer.com555

These restrictions, the Tuesday lunch meetings and the resultant ROEs were based on political and
not legal considerations. These were conversations that were taking place in Washington, not in any
of the four tactical air control centers (TACCs) in Southwest Asia: this was decentralized planning
layered atop decentralized execution. Johnson and McNamara were worried that if they unleashed
the full force of US airpower it would lead to an escalation of the war and, in particular, prompt the
intervention of the USSR and China.556 McNamara also wanted to make it politically easy for the North
Vietnamese to enter peace negotiations, an option that would have been foreclosed by extensive
bombing and relaxed rules of engagement.557 These were very legitimate concerns, and political
considerations are always a factor in the rules of engagement, but none of this has much to do with
law. In her study of the role of law in Vietnam Janina Dill found, “the president and his advisers used
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language such as ‘civilian casualties’, ‘discrimination’ and ‘legitimacy’, but not ‘laws of war’,
‘international law’, ‘customary law’, ‘Geneva Conventions’ or ‘Hague Conventions’.” Despite this, she
goes on to note: “Indications that President Johnson perceived IL [international law] as pertinent to
his decisions about the conduct of hostilities in North Vietnam are absent from the thoroughly
documented and largely available records of his time in office.” 558 Indeed, Hays Parks argues that the
White House more or less ignored the laws of war when it came to Rolling Thunder:
“Except for the prohibition against attack of coastal fishing boats, the […] White House criteria
and prohibitions/restrictions have little basis in the law of war. With the exception of the
General Counsel’s approval of the JCS 94-target list, the record is rather clear that Secretary
McNamara and the White House never sought advice with regard to U.S. responsibilities and
rights under the law of war with respect to the conduct of Rolling Thunder.”559

Park’s concern is not that Rolling Thunder was in breach of the laws of war; to the contrary, he insists
that Rolling Thunder was well within the bounds of the law. The problem, according to Parks, was that
the political constraints and ROE went beyond the requirements set by the laws of war, inflicting an
unnecessary burden on the US military by depriving it of its “right” to attack legitimate military targets.
Parks served as a Marine infantry officer and judge advocate in Vietnam and was hardly a disinterested
observer to these debates; rather, he sought to shape debates and constantly insisted upon the more
permissive aspects of the laws of war.560 For Parks, the political constrains were based partly on a
requirement to minimize civilian casualties that, according to him, simply did not exist in the laws of
war.561 He concedes that the laws of war prohibit the deliberate targeting of civilians and proscribe
destruction that is excessive to the achievement of military objectives, but emphasises the more
permissive aspects of military necessity and the principle of proportionality. He writes: “the minimum
standard of conduct may also represent the maximum limitation acceptable to belligerents”, in other
words, the US should adhere to the minimum standard and limitation imposed by the law, but no
more.562 He goes on to argue:
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“Historically, this standard has enjoyed a high threshold—requiring collateral civilian casualties
that shock the conscience of the world because of their vast number— condemning only acts
so blatant as to be tantamount to a total disregard for the safety of the civilian population, or
to amount to the indiscriminate use of means and methods of warfare”563

Park’s argument about Rolling Thunder presents us with an interesting case when analysing the role
of law and lawyers in war. We might think that the law of war imposes constraints on the use of force
and, of course, often it does. Parks, however, argues otherwise: the US could have struck more targets,
with more latitude over which targets were struck and when, if only the US had stuck to the minimum
requirements of the laws of war. Well over 100,000 attack sorties were flown in Rolling Thunder, but
according to Parks this was not enough.

564

In short, law would have allowed more violence, or at least

would have imposed fewer restrictions on violence than those imposed by the Johnston
administration. This leads Parks to an adversarial conclusion that hints at what would later come to be
called law as a ‘force multiplier’. Had the US conducted the bombing campaign according to their
“rights” under the laws of war, Hays asserts, “Rolling Thunder undoubtedly would have concluded in
a manner favorable to the United States and at a substantially lower cost.”

565

3.4.2. OPERATION LINEBACKER

On 30 March 1972 North Vietnam launched the Easter offensive, a full-fledged ground assault against
the south in which the “Viet Cong” played almost no role.566 As far as the US was concerned, the
enemy was composed of two distinct groups: members of the North Vietnamese Army (NVA) and
indigenous fighters from South Vietnam and Cambodia loyal to the National Liberation Front (NLF),
the revolutionary organisation that succeeded the Việt Minh.567 NLF fighters, officially known as the
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People’s Liberation Armed Forces (PLAF), consisted of both guerrillas and uniformed troops organised
into professional units but they were lumped together by the US Information Service who invented the
name “Viet Cong” – Vietnamese Communists – as a derogatory term that they applied to anyone
fighting for the NLF.568

Nixon’s response to the Easter offensive on 9 May 1972 was Operation Linebacker, a bombing
campaign that shared some of the same goals as Rolling Thunder,569 but which was markedly different
in its execution. The main difference was that, unlike Rolling Thunder under Johnson, the military –
and especially the Air Force and Navy – were given operational control of Linebacker:
“President Nixon gave the Seventh Air Force Commander considerably more latitude and
flexibility in directing the aerial operation than previously permitted […] Now, the Seventh Air
Force Commander usually set his own priorities, selected targets, and determined the strike.
This allowed him to consider such important factors as military priorities, weather, enemy
defences, and operational status of the target. The theatre air commander also had the
authority to restrike or divert strikes based on his assessment of post-strike reconnaissance.
This fundamental change in management returned a portion of the process of prosecuting the
war to the professional military commander in the field.
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Some of the tactical lessons from Rolling Thunder had been learned by those back in Washington:
bombing was no longer a piecemeal affair and authority was given to strike categories of targets as
opposed to vetting targets individually. An Air Force report at the time noted, “the prevailing authority
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to strike almost any valid military target during LINEBACKER was in sharp contrast to the extensive
and vacillating restrictions in existence during ROLLING THUNDER.”

571

But Linebacker was not without its political constraints. Initially, Nixon maintained the restrictions on
bombing raids within 30 miles of the Chinese border and within 10 miles of Hanou and Haipong,
though by June 8th air strikes had hit within 10 miles of the Chinese border and the other geographical
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In parallel with the Rolling Thunder procedures, a master target list still

had to be reviewed by the JCS and approved by Nixon and the Secretary of Defense.
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Additionally,

operational commanders in theatre were required to inform the JCS “of target selections 24 hours
prior to their strike.”
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Operation Rolling Thunder and Operation Linebacker I and II were conducted very differently and with
differing levels of political and civilian involvement in dictating target selection. Hays Parks maintains
that there was a further distinction between the two. According to him, unlike Rolling Thunder,
Linebacker was “planned and executed with a conscious consideration of the law of war.”575 In a
footnote he claims that the contrast between the application of the laws of war in Linebacker and its
absence in Rolling Thunder “appears to have been the result of the presence on the staff of the
Chairman of the Joint Chiefs of Staff of a judge advocate with a knowledge of the law of war.”576
Elsewhere, Parks claims: “judge advocates serving as counsel to the Chairman of the Joint Chiefs of
Staff participated in the decision-making process regarding target selection and mission parameters
for the attack of military targets in the then- Democratic Republic of Vietnam.”577 Parks source is an
interview that he conducted with Colonel (ret) Robert M. Lucy, USMC, the senior legal adviser to the
Chairman of the Joint Chiefs of Staff from 1971 to 1974. I contacted Col (ret) Lucy to verify Park’s
claim. He told me:
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“Hays [Parks] is a good friend, but I wish that he had called me before saying that "judge
advocates serving as counsel to the Chairman of the Joint Chiefs of Staff participated in the
decision making process regarding target selection” in Vietnam. I was the chief counsel for
the Chairman during that time and the statement is not correct. I was aware of some of the
targets, of course, because I prepared the Chairman's written statements that he had to submit
to Congressional Committees in the hearing we had on Vietnam at this time. My discussions
with the Chairman on Vietnam were usually related to legislative matters, but not on targeting.
I attended briefings on operational matters, but was not asked for legal advice on targets.”578

A second JAG, assigned as an exchange officer to the embassy in Thailand from 1967 to 1969,
reportedly gave a limited form of operations law advice to “some of the airmen operating in North
Vietnam and Thailand.“579 These JAGs were the exceptions, however, rather than the rule and Park’s
argument appears to be based on a retroactive legal assessment of Operation Linebacker rather than
on the actual involvement of military lawyers in the targeting process. In this sense, it may have been
designed with a prospective agenda.

All of this suggests that law of war considerations were peripheral to both Rolling Thunder and
Linebacker, and that JAGs were – at most – minimally involved.580 This is true, as we have seen, in the
high-level planning between the JCS and Washington, but it is also true in terms of how the air wars
were executed in theatre in the tactical air control centers in Southeast Asia. According to USAF Major
J. Taylor Sink, air operations in theater “were divided both geographically and organizationally,” a
fact which reflected the divided command structure in Vietnam.581 Unlike today’s unified command
578
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structure represented by the Combined Air Operations Center (CAOC), air operations, including the
Rolling Thunder and Linebacker I and II, were conducted from three TACCs.582 Former US Air Force
lawyer Lt. Col. Terrie M. Gent describes the different functions performed at each:
“In the south, for example, the air mission primarily involved supporting daily ground
operations. The Seventh Air Force tactical air control center at Tan Son Nhut Air Base near
Saigon focused on “today’s war,” close air support, and targets requested by the Army. Yet
another center at Tan Son Nhut—the Seventh Air Force Command Center planned operations
with a focus on “tomorrow’s war,” including intelligence analysis, targeting, and battle
damage assessment. A third tactical air control center, established in Thailand in 1965 to
control air strikes in Laos, later became the alternate Air Force command center.”583

The result was a slow and often unresponsive system whereby, at least in the initial stages of the war,
the TACC’s were unable to respond quickly to the Army’s requests for close air support (CAS), thus
putting the troops on the ground in heightened danger.584 It is little wonder then that Henry Kissinger
described the system as “institutionalized schizophrenia,” and although both commanders and civilian
leaders recognized the problems posed by this fragmented method of controlling air operations, “the
structure had become too difficult to repair before the conclusion of the war.”585

Many of the Air Force Judge Advocates who served in Vietnam have since died or are unable to talk
about their experience because of infirmity. Fortunately, however, in the late 1990s former US Air
Force lawyer Lt. Col. Terrie M. Gent interviewed several JAGs about their role in Vietnam. Regarding
the role of lawyers in the TACC’s Gent concludes that they had, “almost no contact with the people
who planned or executed air operations.”586 Part of the problem was that military lawyers did not have
security clearance to even enter the TACCs. Michael R. Emerson, a captain assigned to the 377th
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Combat Support Group Office of the Staff Judge Advocate at Tan Son Nhut Air Base during 1970 and
1971, recalled: “no one in our office gave briefings to the guys in the TACC. I remember it was in the
Seventh Air Force Headquarters building, a gray-green building surrounded by concertina wire and
guarded by lots of cops. You had to have a [high-level] clearance to get in there, and none of us had
one.”587

Gent’s conclusion that even up until the end of Vietnam, military lawyers were not really involved in
the provision of operational advice comports with the official history of the USAF Judge Advocate
General Department588 as well as several accounts by former JAGs.589 In 1999 William Moorman, the
13th Judge Advocate General of the Air Force, made available the resources to support the
compilation and publication of a “comprehensive history” of the first fifty years of the Department.
True to Moorman’s promise, the role of Air Force JAGs in Vietnam is meticulously detailed, but there
is almost no mention of operational law or involvement in any targeting decisions. By 1967 JAGs were
assigned to 10 bases in Vietnam and by 1969 the Department was rotating 100 JAGs per year through
the combat zone.590 This may sound like a lot for the time and it was, especially because the vast
majority of the postings were voluntary, and as the war wore on there were fewer volunteers, which
led to an “alarming decrease in the experience level of JAGs sent to Vietnam.”591 These JAGs
performed multiple duties depending on the needs of the units they were serving. For all the issues
that faced Air Force JAGs in Vietnam, targeting was simply not one of them:
“While JAGs and legal specialists frequently worked seven days a week, the work in Vietnam was
restricted primarily to military justice, claims, and legal assistance. Notably absent during the entire
conflict was any JAG Department participation in the area of operations. The legal office was
simply not consulted on operational matters, nor was there any indication that even those in the
legal field believed they should be.”592
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3.6. MY LAI AND THE LAW OF WAR PROGRAM
In the early morning of March 16, 1968, 99 soldiers from C Company of the 11th Light Infantry Brigade,
American Division, US Army, entered the hamlet of Tu Cung, in the Village of Son My on the coast of
central Vietnam.593 They were on a search and destroy mission, officially defined by MACV as “those
operations conducted for the purpose of seeking out and destroying enemy forces, installations,
resources, and base areas.”594 The soldiers faced no enemy forces when entering the village, nor were
they fired at: their entry was officially recorded as “"cold" or free of enemy fire”595 Nevertheless,
around four hours after Charlie Company entered My Lai, well over 300 civilians lay dead.596 Most of
those killed were women and children, and many were raped and sexually humiliated before being
killed.597 A little over a mile away another unit, Bravo Company, killed close to a hundred civilians in
the neighbouring hamlet of My Hoi. Those who partook in the massacres, along with their superiors,
subsequently covered up their crimes.598 According to Nick Turse: “There were scores of witnesses on
the ground and still more overhead, American officers and helicopter crewmen perfectly capable of
seeing the growing piles of civilian bodies. Yet when the military released the first news of the assault,
it was portrayed as a victory over a formidable enemy force, a legitimate battle in which 128 enemy
troops were killed without the loss of a single American life.”599 It was not until mid-1969, over a year
later, that what would become known in Vietnam as the Son My Massacre – and in America, the My
Lai Massacre – would come to US and international public attention.600 In December 1969 Life
magazine published graphic colour photographs of the dead by Ronald Haeberle, the Army
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photographer who had accompanied Charlie Company (see Figure 12)601 Twenty-five years later, two
JAG Corps major’s reflected on My Lai as “the greatest emblem of American military shame in the
twentieth century.”602

Figure 12. A soldier burning down a hut in My Lai village. The photographer, Ron Haberle, was deployed with one of the
units who committed the massacre. His photos of My Lai were published more than a year after the events of March 16,
1968. Source: Ronald L. Haeberle - Report of Army review into My Lai incident, book 6, 14 March 1970. Public
domain.603
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Initial investigations of the My Lai massacre were undertaken by Colonel Oran Henderson,
Commander of the 11th Light Infantry Brigade, Americal Division (US Army). On 24 April 1968
Henderson issued a meagre two-page report, which effectively covered up the crimes that had taken
place. Henderson did not perform his investigation with due diligence, failed to take testimony under
oath, and did not produce any transcripts of statements. His interviews with 30-40 soldiers of C
Company were characterised by historian Bernd Greiner as a “farce”.604 The report claimed that 2528 civilians had been killed in cross-fire with enemy units, and concluded: “At no time were any civilians
gathered together and killed by US soldiers”.605 A subsequent Army investigation would later find that
Henderson “deliberately misrepresented the scope of his investigation and the information he had
obtained”. The same investigation would also conclude that: “Within the American Division, at every
command level from company to division, actions were taken or omitted which together effectively
concealed the Son My incident.”606

In November 1969, the Army appointed Lieutenant General William Peers, U.S. Army, to “explore the
nature and scope of the original Army investigations” and to find out what happened at My Lai.607 The
so-called Peers Report, described by former JAG and international law scholar Gary Solis as the “most
comprehensive of the My Lai investigations,” was published in four volumes on March 14, 1970. It
contained over 20,000 pages of witness statements and about 10,000 pages of evidence.608 Despite
its extensive nature, the Peers Report was hampered by soldiers and senior officers who refused to
testify. Moreover, the time for Peer’s investigation was severely limited because of a clause in the
UCMJ stipulating that offences must be set out in writing and given to the prosecuting authorities
within a maximum of two years after the event.609 In the Vietnam era, charges could only be brought
upon those who were still in military service, “leaving ex-soldiers suspected of war crimes free of
possible prosecution.”610 Had it been up to Peers, the My Lai tribunals would have taken place as a
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mass trial based on the Nuremberg model, with 37 members of Task Force Barker sitting together in
the dock,611 but what came to pass was a much more limited set of courts martial. According to Turse,
the Peers inquiry:
“eventually determined thirty individuals were involved in criminal misconduct during the
massacre or its cover-up. Twenty-eight of them were officers, including two generals, and the
inquiry concluded they had committed a total of 224 serious offenses. But only [William] Calley
was ever convicted of any wrongdoing. He was sentenced to life in prison for the premeditated
murder of twenty-two civilians, but President Nixon freed him from prison and allowed him to
remain under house arrest. He was eventually paroled after serving just forty months, most of
it in the comfort of his own quarters.”612

The scope of the Peers Inquiry was limited to what happened at My Lai; possible crimes committed
by US troops elsewhere were not part of the Inquiry. Conventional histories of the Vietnam War tend
to identify the crimes committee at My Lai as an aberration – an almost freak break-down of
discipline.613 More recently, however, as new archives have been opened, it has become apparent that
My Lai was not an aberration; in fact, it was part of a pattern of US violence. Here is Nick Turse
reflecting on the idea of My Lai as an aberration:

“Looking back, it’s clear that the real aberration was the unprecedented and unparalleled
investigation and exposure of My Lai. No other American atrocity committed during the war—
and there were so many—was ever afforded anything approaching the same attention. Most,
of course, weren’t photographed, and many were not documented in any way. The great
majority were never known outside the offending unit, and most investigations that did result
were closed, quashed, or abandoned. Even on the rare occasions when the allegations were
seriously investigated within the military, the reports were soon buried in classified files
without ever seeing the light of day. Whistle-blowers within the ranks or recently out of the
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army were threatened, intimidated, smeared, or—if they were lucky—simply marginalized and
ignored.”614
According to Peers, several factors combined to create the circumstances for the commission of the
crimes committed at My Lai. Two factors are especially pertinent to the history of JAG involvement in
law of war issues: the lack of proper training in the law of war and lack of leadership.615 Stephen Myrow,
drawing on Addicott and Hudson,616 explains the significance of the latter:
Because the primary responsibility for ensuring that conduct on the battlefield is kept within
professional norms lies directly on the officer corps, "nowhere is the need for law of war
training more critical than in the proper development of the military's officer corps.” Thus, a
lack of leadership breeds the potential for violations of the law of war.617
Moreover, the Peers Report specifically found evidence indicating that, “at best, the soldiers of TF
[Task Force] Barker [which included Bravo and Charlie Company] had received only marginal training
in several key legal areas prior to the Son My operation (see Figure 13). These areas were (1) provisions
of the Geneva Conventions,

(2) handling and safeguarding of noncombatants, and (3) rules of

engagement.” These ”training deficiencies”, the Report goes on to note, “played a significant part in
the Son My operation.”618
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Figure 13. ‘The Enemy in your hands’. All troops arriving in Vietnam received a 3x5 inch MACV- issued booklet on how to
treat enemy prisoners. Some panel members of the Peers inquiry thought the policy of requiring soldiers to carry a variety
of cards was “nothing short of ludicrous”619 and Gary Solis claims: “[t]oo often the cards were considered a substitute for
training.”620 Source: Herb Friedman, personal collection: reproduced with permission of Herb Friedman/Psywarrior.

My Lai and the subsequent Peers Report served as a wakeup call to the US military. As with the torture
committed by US military and civilian personnel in Abu Ghraib and Guantanamo Bay three and half
decades later, My Lai illustrated the profound effect that illegalities can have on military strategy. In
fact, neither My Lai nor Guantanamo Bay/Abu Ghraib were isolated incidents: a 2007 ICRC report ‘on
the treatment of “high value detainees” in CIA custody’ showed that the practice of torture and
mistreatment of ‘detainees’ was widespread. 621 Like the abuses that were uncovered at Guantanamo
Bay and Abu Ghraib, My Lai served as a catalyst for the anti-war movement at the time. According to
Major General (ret.) Charles Dunlap, “it woke up a lot of people in a negative way about the Vietnam
War and it undermined the ability of the government to continue the war.”622 After My Lai the US
military could no longer afford not to provide all of its service members with training in the laws of war
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and the rules of engagement. Indeed, Stephen Myrow argues that the significance of the Peers Report
is not – as the reports itself implied – that the My Lai Massacre could have been avoided by giving
those who committed it more training in the law of war, “but rather that it served as a catalyst for a
complete review of the U.S. Armed Forces' commitment to the law of war.”623

According to Colonel David Graham, the Judge Advocate General’s Corps began addressing the
criticisms of the Peers Report “[a]lmost immediately.” In May 1970 the Army regulation governing Law
of War training, AR 350-216, was revised to ensure that soldiers received adequate instruction in the
Laws of War. “Very significantly”, Graham points out, “the revised regulation required that this
instruction be presented by Judge Advocates, "together with officers with command experience,
preferably in combat."624 This ensured that training would be grounded in “real world experience.”625
The most important change would come four years later, however, following the initiative of the Army
Judge Advocate General, General George Prugh. In November 1974, the DOD published Directive
5100.77, a direct descendant of the My Lai Massacre.626 This directive mandated the establishment of
the first law of war program of its kind, requiring every member of the armed forces to undertake law
of war training:

“The Armed Forces of the United States shall comply with the law of war in the conduct of
military operations and related activities in armed conflict, however such conflicts are
characterized.

The Armed Forces of the U.S. shall institute and implement programs to prevent violations of
the law of war to include training and dissemination, as required, by the Geneva
Conventions.”627
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The new law of war program placed JAGs at the center of law of war training, if not yet incorporated
into military operations. Other DOD initiatives emanating from Vietnam created yet more new roles
for military lawyers. Critics of the Vietnam War often took issue with the kind of weapons employed by
the US, arguing that, for example, the “M-16 rifle, cluster munitions, and napalm” were illegal.628 In
response, the DOD issued Instruction 5500.15, which “established a requirement that any new
weapon or munition being considered for development or acquisition by the United States must
undergo a legal review to ensure its consistency with the law of war obligations of the United States.”629
JAGs immediately became responsible for conducting this legal review. For its part (somewhat later
than the Navy and Army), the Air Force created its first ever Air Force pamphlet in 1976 on the Law of
Armed Conflict, AFP 110-31,630 which subsequently became the Air Force JAG “bible.” That same
year, the Air Force published Regulation 110-32, which implemented DOD Direction 5100.77: the
Regulation made the Air Force JAG Corps “primarily responsible for training and monitoring Law of
Armed Conflict issues in the Air Force.”631 The seeds of change were sewn but it would be some years
before these doctrinal changes were registered at the level of military practice.

3.7. SILENT LAW
The laws of war were of mixed importance to the conduct of the Vietnam War. To the JAG working
on POW issues after 1966,632 the Geneva Conventions were an important source of law informing the
US military what it could and could not do with captured enemy soldiers. To the JAG performing
Military Justice duties, the Laws of War were theoretically important. Although Military Justice falls
under the jurisdiction of the UCMJ and the Military Justice Act of 1968, the UCMJ is predicated not
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only on US domestic law but also on international law and the laws of war. Indeed, as Gary Solis points
out, the first two sentences of the Manual for Courts-Martial read: “The sources of military jurisdiction
include the Constitution and international law. International law includes the law of war.”633 That being
said, a member of the US armed forces suspected of committing a grave breach of the Geneva
Conventions would be charged with the corresponding UCMJ violation, and so while theoretically
important, only limited reference to the laws of war was necessary even when it came to war crimes
and grave breaches. The main reason why the laws of war remained largely theoretical in Military
Justice issues in the Vietnam War, however, was the fact that, as I have shown, there simply wasn’t the
appetite for prosecuting and charging those who perpetrated war crimes.

As previously mentioned, during the Vietnam War, South Vietnam was a ‘co-belligerent’ of the US and
accordingly the South Vietnamese inhabitants of My Lai were allies of the US. Gary Solis explains that
co-belligerents are not entitled to the protections afforded by Geneva law: “It is ironic that, on March
16, 1968, when approximately 345 inhabitants of My Lai were murdered by U.S. Army troops under
Lieutenant William Calley’s command, the victims were U.S. allies not covered by Geneva Convention
IV’s Article 4.” According to this legal reading, My Lai was not a war crime, and could never have been
tried as such; rather it represents a case of “multiple murder, rape, aggravated assault, and maiming”,
all of which were triable under either the domestic law of South Vietnam or under the UCMJ.634

Despite some claims to the contrary, the laws of war did not play a significant role in the conduct of
the air wars in Vietnam and, with the exception of one or two individuals, JAGs were not involved in
the provision of legal advice on matters of targeting. In the years that followed the Vietnam War,
however, the crimes commissioned on the ground at My Lai by the US Army would come to impact
all components of the U.S. armed services. Illegality and massacre were crucial motivating factors
behind the development of the US law of war program and the subsequent ‘legalization’ of US military
affairs. The lessons had been learnt – for now.
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It wasn’t so much that the laws of war were important to the Vietnam War so much as the Vietnam War
was important to the inculcation of the laws of war within the US military.635 Thus while legal
considerations did not significantly impact (at least) the conduct of targeting, and while law of war
considerations were still not deemed important in the immediate years that followed My Lai636, by the
mid-1970s the laws of war had become very important for the US military. With DOD directive 5100.77
and the subsequent interpretive regulations by each of the armed services in place by the mid-1970s,
the way had been set for the ascendance of the JAG into evermore-lethal areas of military operations.
Soon, a whole new discipline of law would come into being, and with it a new breed of military lawyer.
In the next chapter I explore the birth of operational law and the operational lawyer.
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CHAPTER 4. THE BIRTH OF OPERATIONAL LAW
“They do not fly jets and drop bombs when they are not conducting a trial; they do not control
a war, but they do actively and aggressively support the wartime commander by providing
him with proactive legal support before bombs start dropping, as operations unfold, and after
hostilities cease.”
Brigadier General Charles Dunlap, Staff Judge Advocate, Langley Air Force Base..637

“These days, everyone wants to do operations law.”
Major Jeffrey Walker, International and Operations Law Division, HQ United States Air Force.638

4.1. OPERATIONAL LAW
In 1979 the Joint Chief of Staff (JCS) ordered that “all operations plans, contingency plans, and rules
of engagement undergo a legal review”.639 This JCS memorandum would put military lawyers at the
very center of military operations and effectively secure their seat in the operational planning room.
The directive was expanded in 1983 and included two vital new roles:
“Legal advisors should be immediately available to provide advice concerning law of war
compliance during joint and combined operations. Such advice on law of war compliance shall
be provided in the context of the broader relationships of international and U.S. and allied
domestic law to military operations and, among other matters, shall address not only legal
restraints upon operations but also legal rights to employ force.

All plans, rules of engagement, policies and directives shall be consistent with the DOD
[Department of Defense] Law of War Program, domestic and international law, and shall
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include, as necessary, provisions for (1) the conduct of military operations and exercises in
accordance with laws affecting such operations, including the law of war, and (2) the reporting
and investigation of alleged law of war violations, whether committed by or against U.S. or
allied military or civilians or their property. Such joint documents should be reviewed by the
joint command legal advisor at each stage of preparation.”640

Figure 14. ‘Your Conduct in Combat’ Field Manual 27-2 issues by the US Army headquarters on 23rd November 1984.
Source: US Army/Library of Congress, public domain.641

This memorandum (MJCS 59-83) was entitled ‘Implementation of the DOD Law of War Program,’ but
it went further than simply implementing structures that were already in place. By requiring legal
advisers to review military practice in the planning and execution stages of war, the memorandum also
effectively brought a new field of law into being.642 A subsequent Forces Command (FORSCOM)
Message, ‘Subject: Review of Operations Plans,’ in October 1984 made sure that commanders could
not bypass legal advice by mandating that “JAs [judge advocates] will make direct liaison with the
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operations officer (G-3) to act as the operational law advisor.”643 Thus, even if the commander in
charge of an operation had not sought legal counsel prior to 1984, they would henceforth be obliged
to have their operational plans reviewed by military lawyers. These directives and mandates were
subsequently adopted by each of the services and they form the institutional and regulatory basis for
the emergence of operational law. The 1997 edition of the now annual Operational Law Handbook
cites the above directives and mandates as necessitating “aggressive operational law programs.”644

What, then, is operational law?645 A former US Air Force JAG described its origins as “somewhat
sketchy.” One specialist in the field, Hays Parks, has taken credit for coining the term. The original
term that Parks used was “the law affecting military operations." He proposed it as a way of avoiding
what he saw as the negative connotations of the laws of war. After the Vietnam War, the laws of war
had become synonymous with military restrictions for many commanders, and there was a “general
distrust of lawyers and their motives”, perhaps not unlike in society more generally.646 Major General
William Moorman (ret), the Judge Advocate General from 1999-2002, recollected: “The senior officers
on the staff having grown up in the Vietnam/post-Vietnam era had it so inculcated that there were
these legal restrictions out there that they were subconsciously constraining their own range of
options.”647 Perhaps understandably, then, commanders at the time did not want to be lectured by
lawyers on legal restrictions and the laws of war. Parks thought that changing how those laws were
referred to might help. He explained his rationale thus: “emphasis was placed on the use of the law
as a planning tool that set forth the legal rights of the client [the US Department of Defense] (such as
the right of self defense) as well as his responsibilities.”648 This was more than mere semantics. The
term ‘law affecting military operations’ represented a different way of seeing and understanding law
and its relation to military violence. No longer would the laws of war be interpreted as a restrictive
legal regime that sought to proscribe certain actions in order to alleviate the suffering of war. The new
interpretation was affirmative and permissive; it emphasised the ‘legal rights’ of the attackers and
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played up the concept of ‘military necessity.’ As Parks explained: “Lots of people came of Vietnam
thinking things were illegal when they were not” (see Chapter 3).649 JAG Moorman found himself
having to explain to commanders the permissive nature of the laws of war:
“against my expectations that I would have to tell them [commanders] ‘you can’t do this, that,
or the other thing’, I frequently found myself telling them ‘no, the law will permit you to go to
a broader range of options; you need to select what makes operational sense within that area.
The zone of permissible conduct was generally larger than they believed.”650

He gave the following example:
“I confronted one or two officers who said ‘well, we have to make sure that we don’t have any
civilian casualties’ and I said ‘well, that’s not necessarily accurate. You have to look at the law
of war and proportionality and the idea that some level of collateral damage is acceptable.
And we ought to do what we can to minimized casualties but that doesn’t necessarily preclude
you from planning an operation that could result in civilian casualties.”651

Two important points arise from this account: first, JAGs helped commanders to distinguish between
political and legal constraints, the two having become inseparable in the minds of commanders
following the Vietnam War. Second, JAGs would explain the more permissive aspects of the laws of
war and in doing so sought to dissociate law from constraint. By explaining the distinction between
legal and political restrictions, and by furnishing the military commander with information as to what
s/he is entitled to do, operational lawyers would become ‘force multipliers.’ The change of name was
not incidental: the subject was now ‘military operations’ – familiar territory for the military commander.
The now ubiquitous acronym – ‘OPLAW’ – further discursively distanced the military from the laws of
war, transforming them into a familiar military language and an abstract shorthand. Directives from
Washington drove “OPLAW”– Pentagon interpretations of the US military’s legal rights and
responsibilities – not law from Geneva; this was, in effect, a deliberate domestication of international
law. As Parks recounts: “Frankly, any time I'd tell a group that I wanted to talk about the Law of War,
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I'd get a big groan, […] So I tried changing it. I'd say, we're going to talk about law affecting military
operations. From there, we shortened it to operational law."652

A similar skepticism toward the laws of war was initially displayed by the US Air Force. Col. Bridge, the
International Law advisor to the Office of the General Counsel (USAF), recollected:
“Quite frankly, many of the initial efforts at training the front line personnel met with apathy –
or worse. The training was hard for judge advocates to sell; not because line personnel did
not want to do what was right; but rather, because they could not easily accept being told
how to do their jobs by lawyers.”653

Col. Bridge went on to describe a “revolution in thinking” that took place within the Air Force in the
1980s and early 1990s through which commanders became “more than willing to take their lawyers'
advice on a wide range of subjects, not the least of which is how to wage war legally.”654

Though Parks is credited with coining the term ‘operational law,’655 it is Army Lieutenant Colonel David
E. Graham who in 1987 provided the first widely accepted definition. Graham defined operational law
as:
“Domestic and international law associated with the planning and execution of military
operations in peacetime or hostilities. It includes, but is not limited to, Law of War, law related
to security assistance, training, mobilization, predeployment preparation, deployment,
overseas procurement, the conduct of military combat operations, anti-and counter-terrorist
activities, status of forces agreements, operations against hostile forces, and civil affairs
operations. In essence, then, OPLAW is that body of law, both domestic and international,
affecting legal issues associated with the deployment of U.S. forces overseas in peacetime
and combat environments.”656
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In proposing this definition, Graham was at pains to point out that OPLAW was a new concept and
not “simply a modified form of international law, as traditionally practiced by Army judge advocates,
dressed in a battle dress uniform and given a "catchy" name.”657 Graham was also insistent that
OPLAW did not presage a move away from traditional JAG roles (e.g. military justice, administrative
and civil law). Those responsibilities would remain important, but they would be conjoined with a new
series of responsibilities that focused especially on national security law, international law and – most
of all – the laws of war.658

Graham’s definition became the foundation of what JAGs would come to describe as their new legal
discipline. In May 1992 the Center for Military Law and International Law Division (later renamed the
International and Operational Law Department) began publishing an annual Operational Law
Handbook.659 The “cargo pocket sized” Handbook (the 1997 Edition was 495 pages) was to serve as
a “how to” guide for “the soldiers, marines, airmen, and sailors of the service Judge Advocate
General’s Corps, who serve alongside their clients in the operational context.”660 The 1997 Handbook
defined operational law as: “That body of domestic, foreign, and international law that impacts
specifically upon the activities of U.S. Forces across the entire operational spectrum.”661 Like the
definition proposed by Graham, the official Judge Advocate General’s School’s definition was also
purposively expansive. It was designed to capture the entirety of military operations from air, land and
sea through peacetime and war to so-called ‘military operations other than war’.662 The idea was to
create an umbrella concept that would encompass all military legal specializations. As Lieutenant
Colonel Marc Warren, the editor of the 1994 and 1995 OPLAW Handbook, explained:
“[O]perational law is the essence of the military legal practice. Operational law exists to
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provide legal support and services to commanders and soldiers in the field. It is not a specialty,
nor is it a discrete area of substantive law. It is a discipline, a collection of all of the traditional
areas of the military legal practice focused on military operations […] Operational law also
includes proficiency in military skills. It is the raison d’être of the uniformed judge advocate.
Every judge advocate must be an operational lawyer.”663
The expansive understanding of operational law has been preserved across the services since its
inception. In 1994 Col. Robert Bridge of the USAF noted that a “mind-numbing array of legal
specialties seems to be required of the operations lawyer”.664 In 1996, Army JAG Marc Warren similarly
noted: “Operational lawyers must be decathletes, not boxers,” and opined that “substantive
specialization” should be “the exception rather than the rule.”665 The third edition of ‘Air Force
Operations and the Law’ published by the Air Force Judge Advocate General’s School in 2014
explains that because, “all USAF [US Air Force] missions involve support for military operations in some
way [therefore] whatever law applies to your commander’s mission is “operations law.” 666 In the
foreword to the same publication, the Judge Advocate General of the US Air Force Christopher F.
Burne warned Air Force JAGs to be ready and alert to the full spectrum of the Air Force mission:
“[O]perations law” presupposes that every judge advocate and paralegal fully comprehends
his or her unit’s mission. Do you? Can you explain your unit’s mission? Are you conversant with
the mission of the tenant units your legal office supports? Can you connect the dots to explain
how your unit’s mission supports the USAF core missions of (1) air and space superiority; (2)
intelligence, surveillance and reconnaissance; (3) rapid global mobility; (4) global strike; and
(5) command and control? […] The old adage found on plaques and bookmarks, “good
lawyers know the law, great lawyers know the judge,” can be modified for our purposes to
read, “good JAGs know the law, great JAGs know the mission.” You, of course, must know
both and be prepared to apply that law to the mission to assist commanders across the entire
spectrum of Air Force operations.”667

663

Warren, ‘Operational Law–A Concept Matures’, 27.

664

Bridge, ‘Operations Law’, 3.

665

Warren, ‘Operational Law–A Concept Matures’, 38.

666

United States Air Force Judge Advocate General’s School, ‘Air Force Operations and the Law’, ii.

667

Ibid., ii–iii. The reference to knowing the judge appears to be an open appeal to corruption and is highly problematic.

179

CHAPTER 4. THE BIRTH OF OPERATIONAL LAW
The advent of operational law brought about profound changes for the practicing JAG as well as a
number of new responsibilities. Indeed, by 1990 JAGs were expected to:
“1) disseminate the law of war; 2) administer the law of war through the administration of
article 5, GPW [Third Geneva Convention on the Treatment of Prisoners of War], tribunals and
the prisoner of war program; 3) review new weapons systems to ensure they are in compliance
with international law; 4) review operations plans for compliance with the law of war; 5)
determine rules of engagement; 6) determine lawful targets; and 7) provide advice and
support on investigation and evaluation of information concerning war crimes.”668

4.2. REDEFINING THE RELATIONSHIP BETWEEN WAR AND LAW
The invention and early development of the discipline of operational law did much more than
enumerate and gather the hitherto scattered components of military law. In so doing it reorganized,
re-prioritized and, most importantly, re-conceptualized the relationship between law and military
operations and thus also between the commander and the lawyer. As I have already shown, there was
a careful functional and political calculation in the very name ‘operational law’, one designed to
debride ‘law’ of its negative association with the laws of war, which had become synonymous with
military restrictions and the failures of the US in the Vietnam War. Operational law would explicitly
emphasize what the US military could do, and it would provide options to military commanders, as
well as restrictions.

Early proponents and practitioners of operational law emphasized the specifically military orientation
of their new practice and placed combat operations at its center. As Hays Parks wrote in 1992, the
“heart” of operational law “lies with the heart of military operations – the application of force on the
modern battlefield and the protection of noncombatants.”669 Lawyers who served in the Gulf War
(1990-1991) – the first major combat test for operational law – referred to their new practice as
“soldiering law.” Colonel Dennis Coupe, former JAG and Director of National Security Law at the
Army War College, went further in emphasizing the centrality of combat violence to operational law:
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"The job of the [operational] lawyer is to get involved with all the operational stuff, with the targeting
– all the stuff involved with breaking things and killing people." Coupe also clarifies that JAG
‘involvement’ does not mean getting in the way of military operations: “You don't want to stick your
nose in where it doesn't belong”.670 Such a remark implies that law and military lawyers belong to a
sphere that is separate from, and should not intrude upon, the real business of executing military
operations.

Operational law wasn’t just a new area of focus for JAGs. Rather, it represented an explicit recognition
that law and military operations are not antithetical to one another but are, in fact, conjoined and
mutually reinforcing. Some commanders and military lawyers continued to maintain a separation
between law and military operations but with the birth of operational law they increasingly came to
realize that a synergy between the two had its own advantages; law need not necessarily inhibit military
operations but could act also as a medium for their realization. Law, in other words, could be a ‘force
multiplier’. In 1980 General William C. Westmoreland (Formerly Chief of Staff, United States Army
(1968-1972) and Commander, United States Military Assistance Command, Vietnam (1964-1968)) and
George S. Prugh (the pioneering military lawyer who served in Vietnam (see Chapter 3)) wrote: “There
is a natural conflict between law and armed force […] One is essentially a restriction upon the exercise
of power while the other is essentially the effective use of power. […] One seeks elimination of violence
while the other employs violence on a broad scale.”671 This formulation runs counter to the purpose
of operational law and is founded on a strict and artificial separation between law and military power.
Indeed, even those who insist upon such a separation are sometimes forced to concede that law and
military power can have shared aspirations and may not be so oppositional after all. Westmoreland
and Prugh go on to concede that both law and military power:
“deal with matters deemed to be vital to the state. Each is concerned, albeit from a different
perspective, with functions which are hallmarks of national sovereignty and which every state
is expected to provide for its citizens; stability, safety, and security. Thus both seek the
preservation of the state and its society”.672
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In fact, the distinction between law and military operations is highly permeable. Law is not somehow
‘outside’ of war and military operations, but is proactively involved in defining and giving life to them.
War is, among other things, a legal status and a legal claim.673 Neither are military operations and war
are ‘outside’ of law: military violence and war mark the origin of modern states and the international
order is founded on the violence of the state (see Chapter 2 and Chapter 8). In his famous essay
‘Critique of Violence’, Walter Benjamin argued that law is founded on violence (through revolution,
colonization, and coup d’état) and is maintained by violence (through police and military power).674
Speaking to Benjamin’s foundational legal violence, Foucault famously claimed, “law is born of real
battles, victories, massacres and conquests”, and that “law was born in burning towns and ravaged
fields”.675

Pace the US military definition, operational law is made up of several legal regimes (domestic and
international law, including the laws of war, for example) but it is also informed by military
considerations and, like all law, is the product of politics.676 Every military operation has different
objectives and depending on the nature of those objectives, different political, legal and military
considerations will dictate what is authorized and what is not.677 For example, there is a significant
difference between peacetime ROE and combat ROE: the former will be much more restrictive in the
use of force (e.g. ‘do not fire unless fired at’), the latter less so (e.g. ‘fire is permitted if the enemy
display ‘hostile intent’’). The point is that the rules that must be followed by soldiers, air(wo)men, sailors
and Marines are numerous and complex; they change in time and space (from one operation to the
next and from one phase of a particular operation to the next), and are potentially contradictory and
confusing. For as long as there have been rules in war, some variation of this problem (which rules to
follow, when, and how) has also existed, but operational law came of age at a time when, to borrow
from Charles Dunlap, observance of the rules “in fact and perception” had become more important
than ever before. 678
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Operational law was invented precisely to address the increasing complexity of military operations –
and their attendant manifold rules – and the fundamental role of the operational lawyer was to make
sense of this complexity and distil it into something clear and direct enough for a non-legal specialist
(i.e. the military commander) to understand. Former JAGs Corn and Corn explain this necessity to
transform legal complexity into something commanders can understand:
“commanders and their staffs (including military legal advisors), as well as the soldiers, sailors,
airmen, and marines that execute military missions, depend on simplified systems that make
the integration of law into operational planning and execution routine. These systems—all of
which must effectuate the synchronization of law and operations (sometimes referred to as
“operationalizing” the law)— transform the complex rules and principles of the LOAC into
digestible, understandable, trainable, and easily applicable concepts.”679

Simplification isn’t the only kind of transformation that takes place when one ‘operationalizes’ law,
however. Corn and Corn go on to note: ”operationalizing” the law necessitates an understanding of
the relationship between the law and the principles of military operations that the law regulates. With
respect to targeting […] it requires an appreciation of the targeting process, the capabilities of the
assets to be employed, and the anticipated effects of employment.” 680 The key here is that operational
law must consider ‘military principles’ and is expected in at least some ways to defer to these principles
in the very making of law.

Military operations, as much as the laws of war, are ingredients in

operational law. As Corn and Corn clarify: “Allowing the law to develop without consideration of
operational reality will undermine its ultimate efficacy because the constituents who must embrace the
law will view it as inconsistent with their operational instincts.”681 To be effective, operational law must
conform in part to the military ‘facts on the ground’ as well as with the military imaginations of those
fighting the war. To ‘operationalize law’ implies not only that the law must be simplified for the
commander but also that the commander has some say in what goes. Operational law, therefore, is
informed by the very military apparatus that it is purportedly designed to regulate.
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4.3. THE COMMANDER-LAWYER RELATIONSHIP
The advent of operational law heralded important changes for the relationship between military
commanders and military lawyers, particularly at the higher levels of command where the strategic
advantages of law and legal compliance – in fact and perception – were more easily recognized. No
longer bit players in the sideshow of military operations, military lawyers entered the main stage and
their new role became mandated and evermore entrenched by successive military directives.

Less than a hundred soldiers carried out the massacre at My Lai, but the response by the JCS and the
creation of the Law of War program reverberated throughout the armed services. Operational law
became a mainstay of military operations. Yet, as Stephen Myrow notes, My Lai and the subsequent
directives alone do not explain why commanders came to consult with their JAGs on a routine basis.682
To understand the underlying forces that have led to the general acceptance of military lawyers, it is
first necessary to explore the cultural shift that took place in the US military from the late 1970s to the
First Gulf War.

Commanders had to realize that lawyers were not there to ‘get in the way’ of military operations but
to facilitate them.683 In order to do this, military lawyers also had to learn the business of the military
commander. This learning exchange would irrevocably transform the relationship between
commanders and lawyers; it would bring them into close proximity but would also put them on the
same trajectory: mission success.

In the post-Vietnam age, those who had to live, kill and die by the rules set down in the laws of war
did not universally welcome them. Part of the problem was the widely held misconception among
military commanders that the often cumbersome, contradictory and over-restrictive ROE in the
Vietnam War had been the work of military lawyers and resulted directly from the laws of war.684 In this
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view, JAGs were seen as obstructing military operations, creating what Hays Parks characterized as a
“hostile” relationship between commanders and lawyers. 685 It is not difficult to see how such an
attitude came about; traditionally understood, law has little-to-no place in the theatre of war and there
are some who believe the business of war should be left to commanders, not lawyers.686 As John
Norton Moore has argued, such negative attitude toward international law was fuelled by “widespread
misperceptions about the value of the legal tradition in the management of national security.”687
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Figure 15. The Military Commander and the law. Publications such as this one, now in its sixteenth edition, once heralded
a new synergy between law and military operations. Source: United States Air Force Judge Advocate General’s School,
public domain.

Writing and issuing directives on the laws of war was one thing; instilling the letter and the spirit of the
laws of war into all sections of the military was quite another. To achieve the latter, a cultural – as
opposed to doctrinal – change was required. Hays Parks, a senior ranking JAG who spearheaded the
efforts to build trust between commanders and their lawyers in the late 1970s, identifies two important
early initiatives. First, it was decided that commanders and lawyers needed to speak the same
language. The plan here, as I have noted, involved changing the name and focus from ‘laws of war’ to
‘operational law’. Rhetorically and practically this shift recast the lawyer from an ‘outsider’ to an
‘insider’. Lawyers were no longer seen as strangers espousing laws made in Europe but as real
operators who understood the needs of their American ‘client’ (i.e. the commander). The 2014 edition
of The Military Commander and the Law makes clear just how successful the recasting of military
lawyers as insiders has been:
186
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“Operations law attorneys are mission-focused and provide commanders with options and
recommendations to enable mission accomplishment. Operations law is a mindset as much
as an area of practice.”688
This overwhelmingly positive framing isn’t just ‘spin’, although it may slightly overstate the acceptance
of military lawyers at the operational level. Former Air Force Deputy Judge Advocate General and
now legal scholar at Duke University, Charles Dunlap told me that commanders:
“haven’t fallen in love with [military] lawyers […] But they do understand the critical importance
of adherence to the law, adherence to the rules of engagement, especially at the more senior
levels. I think as you get down to some mid-level officers you'll get resistance in the sense
of...they think that they know more than they do. But as you get to the more senior level,
people who have been around the Horn, so to speak, they understand the importance of, the
strategic importance of adherence to the law in both fact and perception.”689

The second initiative was to create forums where “the client and his lawyer” could “come together to
discuss issues of mutual interest - even if the client was unaware of their mutual interest.”690 This
method was designed to ‘sell’ the military lawyer to the commander by assuring him/her that the
lawyer was there to help the commander fulfil their military objectives. The learning experience went
both ways: the lawyers would learn to speak the language of commanders and would take it upon
themselves to learn the technicalities of military operations, however idiosyncratic, difficult or
unfamiliar they were. As Former Director of Legal Services of the British Army, G.I.A.D Draper put it in
1978:
“If one considers the nature of modern weaponry, the changing technology of weapons
systems, the development and sophistication of electronic devices in weaponry and
communications systems, it is apparent that if the legal adviser is going to be competent to
give a field commander useful advice […] he will also require a highly technical, non-legal
training.”691
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Major General Charles Dunlap, who served in the second highest position in the Air Force JAG Corps
from 2006 to 2010 explains why learning the language of the military and understanding operational
processes is so vital: “In the high-stakes environment of combat operations, a JAG must have
credibility with the operator, which comes more easily if the lawyer is a fellow military member and if
he or she has a working fluency in the language of the operator's system.” 692 He also notes that:
“This can be a daunting challenge for a new JAG, especially one assigned to a smaller base
without robust flying operations. Not only must a JAG learn weapon systems, but he or she
must also learn a new vocabulary related to deploying troops, designing operational missions,
and integrating everything into the planning process.”693
My interviews with JAGs who served in an operational law capacity since 1980 reveal the extent to
which lawyers have succeeded in learning the language of their ‘client’. The JAGs that I interviewed
all spoke about military operations with fluency and ease. Often, and especially early in the research
process, I was confounded by the military jargon that they used. Complex acronyms about abstract
targeting processes rolled off the tongue of operational JAGs as though they had become second
nature: ‘the JTAC [joint terminal attack controller] calls back to the AOC [air operations center] to
request A10 assistance [a fighter jet aircraft] for a TST [time sensitive target] or CAS [close air support],
with an anticipated CDE [collateral damage estimate] of five CIVCAS [civilian casualties].’ The heavy
use of acronyms and technical language to a non-specialist reveals something of a social disconnect
between the ‘inside’ and ‘outside’ world, revealing that an internal culture has saturated the
consciousness of JAGs – so much so that many seem completely unaware that others (outsiders) do
not speak their language. So internalized and normalized have military operations become for JAGs
that even the specialist can mistake them for an operator, a weaponeer or an intelligence analyst
because they interact so much with these professions and sometimes share living and sleeping
quarters with them.694 These JAGs are not simply ‘talking the talk’ though; they understand the world
of the military commander that they are serving and they empathize in a very real way with the daily
dilemmas that US military personnel face. JAGs do not stand apart from military culture or military
operations; they are part of them. In turn, operators have become legally savvy and have learnt much
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of the law related to targeting. Lieutenant General (ret.) David Deptula, Former US Air Force Deputy
Chief of Staff for Intelligence, Surveillance and Reconnaissance (ISR) and principal architect of the First
Gulf War air campaign (see Chapter 5) explained that he “internalized” much of the law of targeting,
so much so that he often felt like he did not need to be told certain things by military lawyers: “is it a
proper military target? Have we taken proper action to minimize collateral damage and civilian
casualties? In the war plan you do those things inherently. I don't have to have a lawyer come and tell
me that.”695

This cross-culturalization between the lawyer and the commander has been an integral part of
operational law since its inception. Parks identifies two forums that were particularly important in the
formative days of operational law. The first was the U.S. signing of the Protocols Additional to the
Geneva Conventions on 12 December 1977. As I explained in Chapter 2, the Additional Protocols
were an attempt to extend protections for civilians; Protocol I deals with victims of international armed
conflict (IAC), whereas Protocol II deals with victims of non-international armed conflict (NIAC). The
U.S. signature was contingent on a full “political-military review” of the Protocols. According to Parks,
during this review “there was ample interaction between the lawyer and client [the JCS]” and through
this process the military realized “the important role of lawyers with respect to the law of war and
warfighting.”696 The US subsequently ratified Protocol II but, after more than a decade of review,
refused to ratify Protocol I partly on the basis it gave too much power to national liberation movements
and afforded too many protections to combatants of “irregular forces”.697 A number of its provisions
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were also deemed “militarily unacceptable;”698 again, the JAGs were there to ensure that the military
did not tie its own hands. These legal reservations continue to be vital to US war fighting today: think,
for example, of the ‘unprivileged belligerent’ that emerged early in the ‘war on terror’; this was a new
term – a legal fiction – for a category of persons that the US wanted to be able to capture and kill
while also denying the legal protections afforded by the Additional Protocols of Geneva.699 Whether
or not one agrees with the nature of the US reservations, the value of the presence of JAGs, even
compared to the presence of civilian lawyers, is not difficult to understand. By bringing the military’s
needs and interests to the table, the JAG ensures that high-level policy makers do not heedlessly bind
the average military commander to laws that obstruct or restrict military operations. This is not some
marginal view. In an influential lecture (and subsequent article) on ‘Terrorism, the Law and the National
Defense,’ Judge Abraham Soafer, then Legal Adviser to the State Department, urged lawyers "to
identify and to revise or reject unjustifiable legal restrictions on our nation's capacity to protect its
security."700

The second forum was the Military Operations and Law Symposium, the first of which took place at
The Judge Advocate General's School, U.S. Army, in 1982. The symposium was attended by military
lawyers and operational planners from every major U.S. command and was held annually into the
1990s when it was re-named and re-configured. These – and similar venues like it – have been
important sites where lawyers and commanders come together outside the theatre of operations to
understand past and emergent problems in a shared professional setting. Symposiums and
conferences such as the John Fugh Annual Symposium on Law and Military Operations and the
YANKEE Operational Law Symposium remain important venues for commanders and lawyers to
discuss contemporary problems and now more than ever these meetings attract a wide range of
international participants, including military lawyers from Israel, the UK, Canada and elsewhere.701
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Parks judges these initiatives a great success and implies that they provided a corrective to the hostile
relationship between commander and lawyer that emerged out of the Vietnam War. This is probably
an over-simplification. In fact, and as Parks shows, it was never the case that all commanders distrusted
all lawyers after Vietnam, but it is equally true that even after the invention and development of
operational law and up to the present day, there remains some skepticism amongst commanders
toward legal advisers, even if the general attitude toward them has warmed significantly. Take for
example what a highly experienced Air Force JAG told me after more than ten deployments to the
Combined Air Operations Center (CAOC) in al Udeid, Qatar (see chapter 7): “There is a lot of initial
anti-lawyerish kind of attitudes going on” even if these are “quickly overcome.”702 It is “with majors
and captains on the operations floor itself [lower-rank commanders in the CAOC] where the JAGs have
to prove their worth.”703 The historical relationship between commanders and military lawyers is
therefore more complex than initial skepticism followed by loving embrace. Indeed, contra Parks,
Army JAG Historian Frederic Borch argues that the pace of change in the 1980s was “slow.” He also
characterizes the steps taken by the Army JAGC to integrate itself into military operations as
“fragmented.”704 Not to put too fine a point on it, all the JAGs that I interviewed said that personalities
matter, and that commander-lawyer relationships, like relationships in any institutional setting, are
negotiated on a case-by-case basis. At an After Action Conference following the First Gulf War it was
noted that “personalities will still play an important part in getting the Judge Advocate into the
operations center.”705

The relationship between the military commander and the military lawyer did nevertheless change
with the advent of operational law. Alongside the JAG-led efforts outlined by Parks, Stephen Myrow
identifies three factors that motivated the commander not only to accept but also to seek out legal
advice. First, commanders “want to believe that their destructive actions are nevertheless morally
right, and complying with the established legal norms for combat is one way to reinforce this belief.”706
Of course, this aligning of law and morality is highly contingent and subjective; destruction that
appears legal and morally right to the commander will seem illegal and deeply immoral to a civilian
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caught in the middle of military violence. In any case, it is unlikely that law can provide a satisfactory
answer to what is ‘morally right’. Yet, paralleling the turn toward law in advanced militaries, the last
couple of decades has witnessed a concomitant turn toward military ethics.707 Military ethics and
military law overlap but are not irreducible to one another. One thing they do have in common,
though, is their complex relation to violence, for as James Eastwood has suggested, “ethics has
become increasingly bound up with militarism, and […] there are therefore clear limits to its capacity
to constrain the violence of war.”708 Indeed, neither military ethics nor operational law seek to prevent
violence; at best, they seek to curb ‘unnecessary’ violence, where possible. Given that militaries are,
after all, in the business of injuring and killing, ethics and law can sometimes grease the skids of military
operations and make it easier – emotionally – on those who execute violence. As Charles Dunlap
explains:

“that legal advice is being used by military forces and their commanders helps reinforce in the
mind of the combatants that what they are doing is the right thing. I do think that has a
psychological [impact]. [It is] one of the many psychological factors that needs to be taken into
account when commanders are in the complex process of getting human beings prepared to,
frankly, kill other human beings in the name of the state.”709

Second, some commanders felt that obtaining “approval” prior to an operation was a way of
protecting themselves from personal legal ramifications.710 Strictly speaking, JAGs are not there to
give legal approval but rather to offer advice on possible courses of action. What matters, though, is
how commanders perceive the function of JAGs and some JAGs who served in the First Gulf War and
others who served in the Israeli military, for example, reported that commanders did seek legal advice
in order to gain approval for their actions (see Chapter 5 and Chapter 6). This is a contentious issue,
not least because the notion of ‘approval’ suggests a blurring of the line between the decision maker
(doctrinally, the commander) and those who advise him/her (doctrinally, the JAG and others on the
command staff). The third reason contributing to the commander’s increasing reliance on JAGs in the
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late 1980s and early 1990s was to protect the reputation of their own branch of the armed services.711
This speaks to the idea of law as a strategic imperative in the age of lawfare (See Chapter 8), where
abiding by law – again, in fact and perception – has become vital to mission success. There is a
realization among senior commanders and military lawyers that breaches of law – and even the
perception of legal breaches – can have a significant detrimental effect on military operations.

As one might imagine, the commander-lawyer relationship and the decision-making process are
particularly important when life and death decisions are being made in targeting operations, and this
is a topic I will return to in the following chapters.712 For now though, I must turn to the early testing
grounds of operational law. By the late 1980s the discipline of operational law was beginning to take
shape, and JAGs were steadily winning the trust and confidence of their commanders. But what would
happen when ‘the chips were down and the bullets were flying’?713

4.4. TESTING GROUNDS
4.4.1. GRENADA – A MILITARY OPERATION “SHORT OF WAR”

“We also have a long history of military support for national goals short of war”714

Given the Pentagon’s directives mentioned at the start of this chapter, Operation Urgent Fury, the
1983 US-led invasion of Grenada, a Caribbean island off the coast of Venezuela, should have been
the first test for operational law. It was a small operation compared to the Vietnam War and the First
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Gulf War, so small in fact that A. Timothy Warnock at the Air Force Historical Research Agency lists it
as an operation ‘short of war’, a ‘contingency operation.’715 In fact, the Grenada operation is but one
of many examples of what the US military calls a ‘military operation other than war’. According to the
US military, ‘military operations other than war’ “encompass the use of military capabilities across the
range of military operations short of war”, a definition which does little to clarify what these operations
involve.716 The line between what counts as ‘war’ and what count as a military operations ‘short of war’
is far from clear – and where force is used it seems purely rhetorical – and the Pentagon provides little
explanation for how and why it determines the threshold between war and that which is ‘short of war’.
These ‘operations’ include a wide spectrum of activities like the provision of humanitarian assistance
but it also includes military invasions such as those in Grenada (1983) and Panama (1989) that bear
many of the hallmarks of war.

In October 1983, the Prime Minister of Grenada Maurice Bishop was overthrown in a military coup.
This aroused US attention ostensibly because there were US students on the island and the Reagan
administration feared a repeat of the Iran hostage crisis that had taken place between 1979 and
1981.Within two weeks, and assisted by members of the Organization of Eastern Caribbean States,
US troops were landing on the beaches of Grenada. The purpose of the mission was to restore the
pre-revolutionary regime (‘restore democracy’); eliminate a growing Cuban military presence, and to
rescue around 700 US citizens717 who were studying at a medical school in Grenada.718

The small island nation was outflanked in two days and hostilities were declared over in a week, but
the swift US victory would yield disproportionately large lessons for the Pentagon. According to Phil
Kukielski there were “serious flaws in how the four uniformed branches performed together in joint
combat.”719 Other accounts, as well as the military’s own after action report suggest similar
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shortcomings,720 the result of which was an important restructuring of the Pentagon and the passing
of the Goldwater-Nichols Department of Defense Reorganization Act of 1986, “which established a
more "purple" or joint Pentagon, with one command in charge of one operation.”721 This came to
matter in future conflicts because the centralization of command authority would make it easier to
command and control entire military operations rather than having decentralized command over
individual portions of a campaign (e.g. air, land or sea). The combat commander of each ‘area of
operations’ (AOR) would also receive legal advice from JAGs, giving military lawyers a yet broader
perspective and input into military operations.

The JAG Corps also learned lessons from Grenada. Only twelve Army JAGs deployed to the island
and they were mainly tasked with providing advice on the administration of the detention camps and
providing traditional legal assistance to US troops in a deployed environment. JAGs should have
participated in the formulation of the ROE for the combat phase of operations but in fact none did
so.722 It is unclear why, but there may have been practical constraints given how quickly events
unfolded and that the operation was so short and small-scale. Arguably, the lack of JAG involvement
led to some over-restrictive and militarily imprudent ROE based not on legal or military but political
considerations, much like in the Vietnam War.723 Hays Parks provides the example of a request to
employ riot control tactics in Grenada. The response from Washington was ‘no’: “realizing a key vote
on modernization of the U.S. chemical weapon deterrence capability was scheduled in the Senate that
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week, a response to the request was delayed lest the anticipated reaction to the use of riot control
agents on Grenada undermine the Senate vote”.724

Among other factors, this led Army lawyers at the time to conclude that Grenada was a “wake up call”
for the JAG Corps.725 The pace of change since Vietnam had clearly not been fast enough and despite
the doctrinal changes, JAGs in Grenada were not equipped to provide the kind of operational legal
advice that had become essential to mission success. Indeed, according to Frederic Borch, “Grenada
served as a watershed in the evolution of a formal recognition by the leadership of the Judge Advocate
General's Corps that Army lawyers could no longer focus on performing traditional peacetime legal
functions in what had become a contingency-oriented Army.”726 Grenada therefore deserves a small
mention in the history of operational law, both because it was the last military operation where
operational law was not practiced but also because it acted as a catalyst for the metamorphosis of the
role of the military lawyer and the emergence of the practice of operational law in subsequent military
operations.

4.4.2. PANAMA, THE FIRST TEST

On 20 December 1989 the US invaded Panama in what was the largest US ‘contingency operation’
since the Second World War.727 The aim was to depose Manual Noriega, the de facto leader of
Panama, to neutralize the Panamanian Defense Forces (PDF) and instill a new pro-US government in
Panama while also protecting US lives and interests in Panama.728 Quite why it was classed as a
contingency operation, and not a war remains unclear, especially given the size and strength of the
invasion and the number of casualties: an internal Army memo estimated that there were one thousand
Panamanian civilian casualties alone.729 Over 20,000 service personnel, including 3,400 Air Force
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members were deployed in Operation Just Cause. JAGs, who deployed to seven different locations
across Panama, joined them.730 The Panama invasion was the first true test for operational law and
operational lawyers.731 It was also the proving ground for the Gulf War eight months later. From a legal
standpoint, Operation Just Cause was carried out very differently to Operation Urgent Fury, the
invasion of Grenada. The main difference as far as the JAG Corps were concerned was that, unlike in
Urgent Fury, the US military had begun planning the Panama operation almost a year and a half in
advance. This meant that, as per the DOD Law of War Directives, JAGs were involved in the planning
stages of the military operation, which secured their continued involvement when it came to the
execution of combat operations. As Moorman explains:
“Late legal advice is no legal advice. If you’re in the execution phase and you haven’t written
into the plan the things that people need to know and you haven’t done the advanced training
then you’re giving ad hoc advice to people who are really focused elsewhere [i.e. on executing
the mission]. So, we built more robust training and more robust involvement by JAGs in every
phase of operations.”732

JAGs in Panama performed two vital new roles that would set important precedents for the practice
of operational law. When planning for Operation Just Cause JAGs assisted in the formulation of the
ROE that would apply when the US invaded Panama. In 1988 the Joint Chief of Staff issued a set of
standing rules called the Peacetime ROE.733 The Staff Judge Advocate for Southern Command assisted
in developing these Peacetime ROE,734 which would apply to all future ‘military operations other than
war’. These were standard operational blueprints but they could be modified by the commander-inchief of unified commands (e.g. CENTCOM, SOUTHCOM, etc.) to meet the specific contingencies of
any given operation.735 Generally, Peacetime ROE are more restrictive than wartime ROE as there is
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less need and justification to use force. In cases of war, therefore, Peacetime ROE are replaced by
separate ROE, which again are tailored to a specific operation. As already mentioned, JAGs wrote the
Peacetime ROE that would apply after the combat phase of the Grenada operation and they also
helped draft the more general Peacetime ROE in 1988. In Panama, for the first time, JAGs would also
participate it the formulation and refinement of the combat ROE.

According to Frederic Borch, JAGs approached the ROE for Operation Just Cause with two
propositions in mind. First, soldiers should always exercise their right of self-defence, regardless of
any restrictions on the use of force that might exist in the ROE.736 Self-defence is a key concept in ROE
and is broken down into personal (or unit) self-defence, mission self-defence, and national selfdefence.737 As the 1997 US Operational Law Handbook clarifies: “The SROE [standing rules of
engagement] do not limit a commander’s inherent authority and obligation to use all necessary means
available and to take all appropriate action in self-defense of the commander’s unit and other US
forces in the vicinity.”738 The ROE in both Vietnam and Grenada had been criticized for impinging on
the self-defense of US troops and JAGs were mindful of this while drafting the ROE for Panama. The
second rule that JAGs sought to make explicit was that the ROE would adhere strictly to the law of
war and that “particular emphasis would be placed on minimizing collateral damage and casualties.”739
Traditionally understood, ROE are ‘owned’ by the commander. As Grunawalt makes exact:
“The development, maintenance and implementation of ROE are the province of the
operational directorate - not the staff judge advocate, not the intelligence officer, not the
planner, and not the logistician. All of the latter have important roles to play in this process,
but it is imperative that both the operational commander and the judge advocate (or other
staff specialists) understand that ROE are properly within the responsibility of the operations
directorate”740
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The heavy involvement of military lawyers in drafting the ROE blurs the question of who ‘owns’ the
ROE.

There have been instances where commanders and their staff have defaulted on their

responsibility, “leaving ROE formation to their military lawyer alone.”741 Indeed, Hays Parks recounts
a particularly extreme case of commanders refusing even to read the ROE drafted by a JAG:
“[A] judge advocate tried repeatedly without success to get his commander and the staff to
review his draft ROEs. In desperation, he inserted clearly ridiculous rules, such as "if an
individual stays in a telephone booth for more than three minutes, nuclear weapons are
authorized." Members of the staff cleared the ROEs, making it apparent they had not read
them.”742

Some JAGs have expressed concerns about this phenomenon: “The commander and the mission will
not be well served […] if unwarranted deference is made to the special ROE expertise that we expect
of the operational lawyer.”

743

Others seem to have taken on the responsibility rather proactively, an

endeavour that has led to them frequently to writing the ROE with little input from commanders.744
The first instance of JAGs writing the ROE was in preparation for the peacetime phase of the Grenada
operation but since then there has been a broad “integration of legal vocabularies, legal expertise,
and legal institutional mechanisms” that Kristin Bergtora Sandvic argues has created a “juridification
of ROE.”745 Again, there is much debate as to whether or not this putative juridification is a move in
the right direction. Major Mark S. Martins, an Army JAG, argues that it is not: “A legislative approach
to land force ROE can create danger when the time comes for living, breathing, sweating soldiers to
translate the texts into results on the ground.”746 This is why some soldiers have dismissed JAG drafted
ROE as “‘ivory tower’ nonsense.”747 Others disagree and believe that juridifying the ROE may both
enhance the legitimacy of the armed forces and provide civilians affected by those armed forces with
a stronger basis for accountability.748
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The involvement of JAGs in drafting the ROE for Operation Just Cause led to a second and related
new role for JAGs in Panama. As mentioned, the ROE stipulated that special attention be paid to
‘collateral damage’ and civilian casualties. A concrete example of this was the weapons release

authority requirement that “an officer of the grade of at least lieutenant colonel approve all artillery
fire that impacted in any populated area.”749 Rules like this, which seek to regulate conduct by
imposing rank-related restrictions on who is authorized to use force are common components of ROE
but they are based on something more fundamental: the idea that a specific act (in this case, artillery
fire) has to be proportional to the military advantage gained by taking said action. In other words, an
attack on a ‘populated area’, which is likely to result in civilian casualties, must be weighed against the
concrete military advantage and objective (reason) for the attack. In this formulation we have both
military considerations (a reason to attack a populated area) and legal considerations (the principle of
proportionality). The former is the province of the military commander but in order to assess the latter
the commander requires both training in the law of war and legal advice from a JAG. In Panama, for
the first time, JAGS became “deeply involved” in planning a major operation and provided ““real
time” legal advice during its execution.”750

Terrie Gent describes the new operational involvement of JAGS in the targeting process:
“Col William A. Moorman, staff judge advocate for Twelfth Air Force, established a close
liaison not only with his counterparts at Headquarters Tactical Air Command and
USSOUTHCOM but also with Col John R. Bozeman, staff judge advocate for XVIII Airborne
Corps, and Col Michael Nye, an Air Force judge advocate assigned to the CJCS legal
staff.43 To ensure that the command had continuous access to legal counsel, Colonel Moorman
joined the battle staff, put four operations lawyers on 12-hour shifts, and assigned Maj Mary
Boone to review all applicable “off-the-shelf” war plans.”751

The heavy involvement of JAGs in targeting issues in Panama marks a turning point for the role of
JAGs in operational law. It was the first time that JAGs had given advice on targeting operations and
they had done so both in the planning and execution stages of Operation Just Cause. For the first
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time, US commanders had 24-hour access to professional legal advice and could turn to their JAGs
for a whole range of issues from the lawfulness of proposed targets to the prosecution of service
personnel for petty misconduct. To say that Operation Just Cause is “historic” in US warfare would be
an exaggeration but as far as the history of operational law is concerned it was certainly a turning
point. Twenty-five years later, I was in Tel Aviv interviewing the Israeli JAG who first introduced the
concept of providing legal advice on targeting operations to the Israeli military. His inspiration? The
US invasion of Panama:
“The question of a legitimate or unlawful target was not a question in which a lawyer was
involved in the IDF [Israel Defense Force] targeting process [until 2000] and I decided to
change that on the basis of the US experience in Panama. […] They fielded lawyers with the
units in Panama in [19]89 and I understood why. I mean it was a crazy situation. It was a drug
dealer [Manual Noreiga] who was a president of a country with his army defending him […] so
the question of who is the enemy is a complicated one, and so rules of engagement were very
complicated so they decided to field lawyers with combat units to help them decide these
issues.”752
As I will show in Chapter 5, some of the JAGs who participated in the Panama operation more or less
immediately became involved in Operation Desert Shield (the build-up phase of the First Gulf War:
August 1990 – February 1991) and, later, Operation Desert Storm (the combat phase: January 1991 –
February 1991). They would be joined by literally hundreds more JAGs deployed to the Gulf to fight
what one lawyer claimed was “the most legalistic war that we’ve [the US] ever fought.”753 The ground,
air and sea were prepared for what one commentator in 1991 called the “lawyer’s war.”754 It is to that
war I now turn.
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CHAPTER 5. “THE LAWYERS’ WAR”
“If I had had the same sort of freedom that General Schwarzkopf [had in the Gulf War], the
Vietnam War would have been over in about 1966. We would have defeated North Vietnam,
saved hundreds of American lives, and won the war.”
Admiral Grant Sharp, US Navy (ret) former commander in chief of Pacific Command
during much of the Vietnam War .755

“I reviewed every target that was on the targeting list for the next day. […] No JAG had ever
done it that way […] we just want to do it properly, correctly. I had sort of an awareness that
we might be setting a precedent.”
Dennis Kansala, CENTAF Staff Judge Advocate during the Gulf War.756

5.1. LAWYERS IN THE WAR ROOM
On 2 August 1990, Iraq invaded Kuwait. Within a week the US launched Operation Desert Shield, the
build-up phase of a two-part operation that would become known as the First Gulf War. The US was
not caught by surprise. Central Command (CENTCOM) had been planning for a possible war against
Iraq since at least November 1989. In the event of Iraqi aggression Operations Plan (OPLAN) 1002-90
“provided direction on how U.S. forces would aid friendly countries on the Arabian peninsula [sic] and
ensure the flow of oil from there to the United States and its allies.”757 The plan also contained a Joint
Target List (JTL) consisting of more than 300 fixed targets in Iraq that were considered to have military
significance.758 Only a month before the invasion of Kuwait, the Commander of CENTCOM, General
Norman Schwartzkopf, ordered a major joint training exercise to prepare the services for battle; it was
modelled on OPLAN 1002-90 and was carried out at Duke Field and Hurlburt Field in Florida and at
Ft. Bragg in North Carolina. For decades, the ‘wargaming’ strategy of the US military had been to
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prepare for conventional battle against the Soviet Union759 but Schwartzkopf’s wargame, ‘Internal Look
90,’ had a fresh scenario in which Iraq invaded Saudi Arabia. It turned out to be a very prescient
training exercise where target folders on many strategic targets in Iraq and Kuwait were developed
before Saddam’s army had even crossed the border into Kuwait.760 Target folders contain intelligence
and information about a target (e.g. its location, significance and use, along with imagery taken by a
drone or satellite) and, if sufficiently developed, also a plan for engaging the target (see Chapter 7).

In December 1991, ten months after the successful conclusion of Operation Desert Storm, the
American Bar Association (ABA) journal published an article entitled ‘Lawyers in the War Room,’ by
Steven Keeva.761 The article documented, for the first time, the extent to which JAGs were involved in
the conduct of the Gulf War. Keeva interviewed several of the JAGs who had served in the Gulf and
they all told a similar story: “Desert Storm was the most legalistic war we've ever fought," reported
Col. Raymond Ruppert, US Army, the CENTCOM Staff Judge Advocate and Schwartzkopf’s legal
adviser during the Gulf War.762 Twenty-five years later, Col (ret) Ruppert stands by his claim:
“Commanders sought out legal advice, they listened to it and they generally followed it.”763 Another
senior-level JAG, who worked at the Pentagon during the Gulf War, told of how he had “heard Gen.
Schwarzkopf, Gen. [Colin] Powell and just about any other general officer who I run into, say that they
consider the lawyer to be absolutely indispensable to military operations."764 Keeva used these and
other statements to make some fairly lofty claims about the role that JAGs played in the Gulf ‘war
room’. “Lawyers were everywhere during the Gulf War,” he wrote, “the Persian Gulf War was a lawyers’
war.”765

As much as anything else, the paper served to educate the American Bar, as well as the public, about
the work and business of uniformed lawyers, a topic that even today the vast majority of the Bar know
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very little about, according to Col (ret) Fred Green.766 Beyond an educational tool for the layperson,
however, Keeva’s paper comes up short on explaining precisely what JAGs did in the Gulf War and
what was new about it. In this chapter I try to fill in these gaps and to provide an account of the more
novel elements of JAG work in the Gulf War.

Over 800,000 troops from nearly 40 countries served in the coalition forces during the Gulf War.767
541,000 of these troops were American.768 Lawyers weren’t quite “everywhere” during the Gulf War,
as Keeva claimed, 769 but more than 350 US JAGs deployed to at least 22 different locations in the
theater of operations, including Saudi Arabia, United Arab Emirates, Bahrain, Qatar and Egypt.770 Of
these, approximately 280 were Army JAGS.771 As in Vietnam, Army lawyers made up the vast majority
of deployed JAGs because the Army deployed more personnel than any other service and deployed
its JAGs down to the brigade level, whereas the other services did not deploy JAGs so far forward.772
Forty-nine Air Force JAGs deployed to the Gulf, accompanied by nearly as many Air Force paralegals,
serving at thirty different locations across the area of operations and in Europe and elsewhere. 773 In
addition to deployed JAGs, JAGS also did important work back in the U.S.774

JAGs who served in the First Gulf War performed a myriad of tasks, some of them more traditional
and others at the cutting edge of operational law. In particular, JAGs were involved in unprecedented
ways with the targeting process and they had input at multiple points in the chain of command. The
First Gulf War was conducted in two stages, Operation Desert Shield (the troop build-up and planning
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phase) and Operation Desert Storm (the combat phase). The two operations were very different in
nature and so too were the legal issues they raised.

5.2. THE BIG LEGAL QUESTIONS
Uniformed lawyers were involved from the outset in formulating the response to the Iraqi invasion of
Kuwait and in investigating the options for the use of force available to the US.775 For example, the
Department of State, with assistance from its legal counsel, worked with the UN to condemn the Iraqi
invasion.776 On 29 November 1990 the UN Security Council passed Resolution 678 threatening the
use of force against Iraq unless it withdrew its forces from Kuwait by 15 January 1991.777 Onerous
sanctions were imposed to urge Iraq to withdraw. Meanwhile, US and coalition forces began moving
vast quantities of military assets, weapons, supplies and personnel to the region – to Saudi Arabia and
the Persian Gulf in particular – both to deter Iraq from invading Saudi Arabia and in preparation for an
offensive war against Iraq.778

One of the most complicated legal issues during this time was whether President George H. Bush
should ask for explicit authorization from Congress to use force against Iraq. A team of lawyers
informally called the ‘war powers group of executive lawyers’, which included military lawyer Colonel
Fred Green, had discussed the matter and had concluded that the President did not require
Congressional approval and that if necessary the President could use force against Iraq by exercising
his right as commander in chief and as chief executive.779 The interpretation was based on the fact that
previous presidents had used force without Congressional authorization “hundreds” of times and that
these precedents amounted to what one senior JAG involved in these discussions called a “gloss on
our constitution.”780 Some of these lawyers nevertheless thought that Congressional authorization
would be prudent from a political perspective, as it would guarantee a broader base of support for
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the use of force. Colin Powell, The Chairman of the Joint Chief of Staff agreed, but the Secretary of
Defense, Dick Cheney, did not want Congress to vote on it because he believed that the US would
have to use force with or without Congressional support and that a ‘no’ vote could damage the case
for going to war.781

On 8 January 1991, seven days before the UN deadline, President Bush called a meeting at the White
House to reach a decision on whether to ask for Congressional authorization.782 Powell did not want
to be seen to be disagreeing with the Secretary of Defense and so sent his lawyer, Col. Fred Green,
in place of him. In part on Green’s advice, President Bush elected to write to Congress to ask for
authorization: "We’re going to send it […] Check it over and give it -- give it the last scrub," Bush
reportedly said.783 Bush and the principals from the Department of State, Department of Defense, CIA
and others left the room but the lawyers remained for a further five minutes to look over the President’s
letter to Congress: "We’ve got to change one word in here. We’ve got to go from 'authorize' to
‘support’,” recounted Colonel (ret) Green in his end of service oral history interview in 2010.784 The
lawyers reasoned that by asking for authorization the president was implicitly admitting that Congress
had a legal role might negate his own right to use force under his powers as commander in chief
powers and chief executive. The lawyers wanted maximum flexibility and did not want to set a
precedent that would tie the hands of the executive. Congressional advisers thought the vote would
pass but could not guarantee it: the House of Representatives was not a concern but the Senate was
split 52/48.785 By asking for ‘support’ and not ‘authorization,’ the lawyers ensured that whichever way
the vote went, the president would still have the power to use force against Iraq. On 12 January 1991
US Congress passed a joint resolution to “authorize the use of United States Armed Forces pursuant
to United Nations Security Council Resolution 678.”786 This was the best possible outcome as far as
the lawyers were concerned: Congress had gone beyond offering support and had given the president
full legal authorization to use force against Iraq (even though, there was no legal necessity for it).
Operation Desert Storm began five days later.
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The Congress vote and the UN Security Council Resolution both required considerable legal
preparation, most of which was invisible even to those who voted on them. With legal authorization
from these key institutions, the Gulf War was sanctioned both domestically and internationally. Lawyers
played a key role in answering some of the big policy questions in preparation for the Gulf War. ‘Is it
legitimate to go to war?’ ‘What power did the US have to invade Iraq?’ To international lawyers these
are the jus ad bellum questions, the questions that pertain to the right to resort to force. Another set
of legal questions under the rubric of jus in bello would apply once battle had commenced but the
important point here is the extent to which military lawyers provided legal advice to high-level decision
makers. In turn, unlike the Vietnam War, the decision makers – politicians and commanders – tended
to listen to and value the advice of their lawyers.787

5.3. PREPARING THE BATTLEFIELD: OPERATION DESERT
SHIELD
In deciding how to respond to the Iraqi invasion of Kuwait, the US considered two main options. The
first was airstrikes against targets in Iraq; the second involved the deployment of air and ground forces
to the Middle East. Both options would be taken in due course but to conduct an offensive campaign
against Iraq, the US first had to build its troop and military strength in the region. The Pentagon
estimated seventeen weeks for the necessary forces to be deployed, and deployments would only
begin provided they received an invitation from Saudi Arabia to do so.788 The operation was named
Desert Shield and its objectives were to:
1) Develop a defensive capability in the Gulf;
2) Defend Saudi Arabia against an Iraqi attack;
3) Build a military effective coalition;
4) Enforce economic sanctions handed down by the UN Security Council.789
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The final defence plan for Desert Shield was signed on 29 November 1990 and published in Arabic
and English, because the coalition was made up of both NATO members and Gulf states, and
suggested a certain “harmonization” between the contributing forces.790

JAGs assisted in Desert Shield in a number of ways and at a number of levels.791 Because Desert Shield
was not a combat operation, the main role of JAGs was in providing assistance to the command and
to troops as they transitioned from the US to the theatre of operations. Frequently troops would
deploy from the US straight to Saudi Arabia but others transitioned through air bases in Europe.792
Col. Raymond Ruppert describes the scope of legal issues addressed by his office at the time as
“extensive”: “It covered an entire spectrum of legal issues ranging from contract law, legal assistance,
tax questions, standards of conduct, criminal law matters, a whole variety of issues.”793 Dennis Kansala,
the Central Command Air Force (CENTAF) Staff Judge Advocate who was based in Riyadh, recalls a
similarly extensive workload that included even the most idiosyncratic and seemingly minor legal
issues such as helping troops to pay their bills at home while they were deployed abroad.794 Despite
the multitude of legal issues raised during Desert Shield, three are especially interesting: logistics, law
of war training, and troop conduct.

Military historian Martin van Creveld famously argued that “logistics makes up as much as nine tenth
of the business of war,”795 and getting the right personnel and material to the right place at the right
time proved a “logistics nightmare”796 for the planners of Desert Shield. The US already had some
combat forces in the region, together with an aircraft carrier and more than 100 fighter and attack
aircraft, but most of the personnel and material had to be transported from the US. Before the combat
phase of operations began the following January, 10,693 airlift missions had hauled 359,000 ‘short
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tons’797 and 391,000 troops to the Gulf, and 321 ships hauled 6,500,000 ‘measurement tons’798 from
US and European ports.799

The scale of this logistics operation raised several legal issues. In principle, every state legally exercises
sovereignty over its land, sea and airspace and so special permission has to be sought for military
overflight by other nations. Similarly, troops cannot deploy in a third-party state (in this case, Saudi
Arabia) without prior consent and so ‘status of forces agreements’ (SOFAs)800 must be negotiated and
signed before battle commences. The SOFA between the US and Saudi was co-drafted by a JAG.
One of the principal concerns was obtaining legal immunity from prosecution under Saudi law for US
troops while in Saudi.801 In turn, Saudi wanted guarantees that US troops would obey local customs.
Most importantly, perhaps, was that the SOFA also established the legal mechanism and protocols
whereby US forces could move from a defensive posture to an offensive one. The agreement,
negotiated directly between Prince Bandar, Saudi Arabia’s ambassador to the US, and Dick Cheney
and Colin Powell is still classified. This was the first permanent US ground presence in Saudi Arabia
and it was a massive one, a move that would antagonise Osama bin Laden. As one of the drafters of
the SOFA explained, one of its primary purposes was to “preserve the illusion of Saudi Arabia as a
sovereign state.”802 Such matters had to be handled very delicately, as did the establishment of basing
rights and securing the whole supply chain so that people and material could be transported safely
and efficiently to the theater of operations. Each transaction required a contract and so fiscal law
became a huge issue that was negotiated with the assistance of JAGs, who wrote and reviewed these
contracts.803

A second pre-combat role performed by JAGs was ensuring that the troops received instruction in
and were aware of their responsibilities under the laws of war and rules of engagement (ROE).804 The
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law of war training was now mandatory for all troops (see Chapter 3 and Chapter 4). In the Air Force,
instruction was provided by JAGs, as was required by Air Force regulations. In the Army, however,
JAGs were not required to provide instruction, though sometimes they did. Where they did not, the
commander provided instruction. Some Army commanders were adamant that training is more
effective when led by the commander (an ‘insider’) in which case the JAG was required to make the
requisite materials available and indeed to train the commander in the laws of war. Instruction in the
laws of war and the ROE would usually be given to troops before they left the U.S., but sometimes
this training had to be given while they were en route to the Gulf (for example, at Ramstein Air Force
Base in Germany) or, as a last resort, after arriving in theater.805

The role of JAGs in preparing troops for battle went beyond formal law of war training and
encompassed a broader program in which JAGs would also help prepare troops “for entry into a
substantially different culture.”806 For example, JAGs who deployed to Saudi Arabia were first tasked
with ensuring that the American presence did not “offend Saudi religious sensitivities” and before
long General Schwartzkopf issued a General Order that prohibited, among other things, ”entrance
into mosques, consumption or possession of alcoholic beverages, introduction and possession of
pornography, introduction and possession of “sexually explicit” material, gambling, and removing or
defacing archeological artifacts.”807 According to one report, the JAGs work was rewarded, “with no
significant problems” involving 4,100 troops in Jeddah, a city of 1.2 million.808 One JAG tells the story
of returning to Castle Air Force Base in California when the war ended to be welcomed by a Saudi
Prince who had thrown a “huge party” for the base. Clearly grateful for the US military assistance, he
had carpeted the entire parking lot with Persian rugs.809 Other reports paint a different picture. Air
Force JAG Dennis Kansala was in charge of Claims for the entire area of the Middle East and he
processed claims where US troops had shot and killed camels, destroyed Mercedes cars, and –
strangely – vandalized places by pouring concrete onto streets.810 Realizing the strategic importance
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of the US-Saudi relationship required JAG’s to deal with legal issues that truly did run the gamut from
the seemingly trivial to the highest diplomatic levels.

There was no typical day for JAGs during Desert Shield because the kind of legal issues that came up
were dependent on where and at what level they served. Hays Parks, one of the more senior lawyers
during the Gulf War, was in the Pentagon and dealt with high-level policy and legal issues. His typical
day was as follows:
“Legal issues could come up or down the chain of command. To gain a perspective for this,
the author usually arrived in his Pentagon office around 5:00 A.M., where he would call his
counterpart at CENTCOM headquarters (where it was 1:00 P.M.) by secure telephone to
determine the issue(s) that required particular attention. At 7:00 A.M. the author or another
member of the office would attend the morning briefing for the Secretary of the Army and the
Chief of Staff of the Army in the Army Operations Center (along with The Judge Advocate
General of the Army and the General Counsel of the Army, or their designated
representatives) where other legal issues might be raised. The balance of the day would be
spent coordinating with counterparts in the other services, the Joint Chiefs of Staff, the Office
of the General Counsel of the Department of Defense, or the Office of the Legal Adviser,
Department of State, on the issues that had arisen in the course of that day. Much of this
coordination was accomplished by telephone, but some required face-to-face meetings. The
workday generally ran sixteen to eighteen hours, seven days a week, from August 1990
through March 1991. This was true not only for the author's office, but for lawyers working at
every level of command.”811

Following John Morrissey, the JAGs role in Desert Shield might be summarized as one of ‘legally
conditioning the battlefield.’812 The troop buildup was enabled in part by a legal apparatus that sought
to secure favourable conditions for the US military and its troops so that they could better prepare for
battle. SOFA’s, basing rights and other legal contracts between the US and its coalition partners and
‘host’ nations were the prerequisites that would later enable and empower the war effort.
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5.4. INSTANT THUNDER
The US Air Force and US Navy dropped the first bombs into Iraq on 17 January 1991, the day after
the deadline set in UN Resolution 678. Planning for an offensive operation against Iraq had begun the
day after Iraq invaded Kuwait over five months earlier.

813

Colonel John Warden III, the Air Staff’s

deputy director for Warfighting Concepts who headed a sub-division in the Pentagon called
Checkmate,814 drew up the air campaign plan with the assistance of Lieutenant Colonel David
Deptula.815 Originally, Warden was requested to consider an ‘air retaliation’ option (a defensive air
plan “in case Saddam Hussein committed some heinous act, such as murdering hostages or dropping
chemicals on Israel”816) but he and Deptula turned it into a fully-fledged strategic air campaign and
“sold it to Schwartzkopf”817 as the “Punishment ATO [Air Tasking Order]”.818 Warden called the air
campaign plan “Instant Thunder.” Warden, who had served as a pilot in the Vietnam War, chose the
name as a direct contrast to the ill-fated Operation Rolling Thunder, which had mandated a gradualist
approach to targeting and had been micromanaged by political leaders. “This is not your Rolling
Thunder,” he told the Checkmate planners, “This is real war, and one of the things we want to
emphasize right from the beginning is that this is not Vietnam! This is doing it right! This is using air
power!”819 As its name implied, Instant Thunder was to employ “a massive application of airpower as
rapidly as possible.”820 The initial plan (as presented on 21 August 1990) was to destroy 84 targets in
Iraq in a single week. By December 20th 1990, the target list had expanded to 237 (see Figure 16).
According to Deptula, CENTCOM Commander Schwarzkopf “understood the value of using airpower
up front like a thunderstorm and not like a rain shower.”
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Figure 16: Growth of targets, August to December 1990. Source: Keaney and Cohen, public domain.822

The plan had four aims. To:
1) Force Iraqi withdrawal from Kuwait;
2) Degrade Iraq's offensive capability;
3) Secure oil facilities;

822
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4) Render Saddam ineffective as a leader.823

The fourth objective was the centerpiece.824 In his book The Air Campaign: Planning for Combat,
Warden had suggested that command (leadership) was a ‘center of gravity’ to be attacked, but had
cautioned that a senior leader would be difficult to target and that his staff might be able to carry on
without him.825 He developed a targeting concept illustrated by five concentric rings (see Figure 17).
According to the authors of the Gulf Air Power Survey, a five-volume several thousand-page report
commissioned by the US Air Force in 1993: “The central ring in his theory of target importance was
leadership. He planned attacks on the other four rings (key production, infrastructure, population, and
fielded forces on the outer rim) in terms of their potential effect on leadership.”826 Targeting the Iraqi
military leadership could lead to a direct military advantage because without command and control
(‘C2’) a military would be unable to function in a coherent and organized manner, at least in theory.827
With Warden leading, the Checkmate planners devised a plan to sever Saddam Hussein and the
leadership from their combat forces in an attempt to instigate chaos for the Iraqi military. I use the
word ‘chaos’ advisedly because Warden’s plan emphasised “creating and exploiting confusion"828
over and above absolute target destruction, a targeting philosophy that would later become known
as ‘effects based operations.’829
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even in single-party dictatorships. Modern governments, even totalitarian ones, have their control measures well spread out
or the state cannot function, making strategic paralysis unlikely.” Pietrucha, ‘The Five-Ring Circus’.
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Figure 17. Warden’s five-ring system theory diagram. “Warden deliberately conceptualized the center ring as the brain of
an organism, without which any organization would die — the so-called “decapitation” attack.”830 Source: Graphic by
Gary Noel, reproduced in Pietrucha, ‘the five ring circus.’ Reproduced with permission from War on The Rocks.831

The plan listed the following target categories and their respective target sets:
“under leadership were Saddam Hussein and military and civilian C2 [command and control]
systems; under essential industry were oil, electricity, chemical plants, and a nuclear research
facility; under infrastructure were railroads, ports, highways, and civilian and military airfields;
under population were the Iraqi people and foreign workers, targeted only with PSYOPS
[psychological operations]; and under fielded force appeared strategic air defensive and
which advocated the avoidance of direct, frontal attacks against the main army of the enemy. […] In his book, Strategy,
published in 1954 and used by Warden in his thesis, Liddell Hart criticized military leaders who conducted wars believing that
the destruction of the enemy's forces in battle was the primary aim of warfare.” Ibid., 36. Warden’s book The Air Campaign,
was heavily influenced by Liddell’s theories, which helped him to develop his theory of concentric circles. Warden gave a copy
of The Air Campaign to David Deptula to review. Deptula and Warden worked closely on Instant Thunder and in the two
years prior and Deptula acknowledges Warden’s influence on his thinking. Deptula, interview. Deptula went on to coin the
term ‘effects based operations’, or EBO. EPO is “based upon achieving specific effects, not absolute destruction of target
lists,” Deptula, ‘Effects Based Operations: Change in the Nature of Warfare’, 3.
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offensive capabilities associated with Iraqi missiles carrying CW [chemical weapons]
warheads.”832

Critically, the plan involved bombing so called ‘dual use’ targets: targets that ostensibly have both a
military and a civilian component, purpose or use, for example, telephone lines, bridges or electricity
generating facilities. Sometimes lines of communication and electricity wires would run under bridges,
which made them a particularly high value target but one that would have devastating consequences
for Iraqi civilians, as Barton Gellman explains: “The worst civilian suffering […] has resulted not from
bombs that went astray but from precision-guided weapons that hit exactly where they were aimed -at electrical plants, oil refineries and transportation networks.”833 According to Janina Dill, “the intent
behind many of the air strikes on dual-use infrastructure in Iraq was at least in part to influence Saddam
Hussein, his regime and ultimately also the Iraqi people.”834 In short, the plan involved ‘morale
bombing’ – an attempt to destroy the resolve of the enemy population so that they concede the fight
– and as news reports at the time made clear:
“Military planners hoped the bombing would amplify the economic and psychological impact
of international sanctions on Iraqi society, and thereby compel President Saddam Hussein to
withdraw Iraqi forces from Kuwait without a ground war. They also hoped to incite Iraqi citizens
to rise against the Iraqi leader.”835

This was nothing short of collective punishment. Purportedly, the air campaign would try to avoid
direct civilian casualties, but “Warden was not being cautious.”836 One JAG who served in the Gulf
War explained that civilians were not immune to attack: “The psychological effect of the depletion of
electrical power on the part of the Iraqi people was a valid consideration in that particular targeting
decision.”837 Lt. General Charles Horner, who would be responsible for the execution of the air combat
plan, later confirmed that many middle of the night bombings “were intended to remind the Iraqis
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that they were at war.”838 Unfortunately for Iraqis, that reminder would reverberate long after the
bombs stopped falling. A demographer at the U.S. Census Bureau estimated that by the end of 1991,
111,000 civilians died because of “post-war adverse health effects”.839 Many of these deaths are
attributable to "Allied bombing of Iraq's electrical generating capacity, which was needed to fuel Iraq's
sewerage and water treatment system."840

Tactical Air Command would later dismiss Warden’s theory of concentric circles as "an academic
bunch of crap"841 and so the diagram was subsequently dropped from future briefings of the air plan.
The objection, however, was primarily aimed at the diagrammatic representation of the concentric
circles and not at the theory per se. The central tenets of Horner’s Instant Thunder plan would in fact
be executed the following January, and many of the specific targets proposed by him and the
Checkmate planners would, eventually, be struck.842 In the words of Colin Powell, Instant Thunder
"remained the heart of the Desert Storm air war."843

Diane T. Putney wrote an extensive inside account of the planning of the Gulf War air campaign. Her
book, Airpower Advantage, was originally intended for internal DOD use and it was publically released
only after a decade-long declassification and review process. In it she claims that the Instant Thunder
planners “followed international law (codified in the laws of armed conflict) and its strictures about
discrimination, although nowhere in Instant Thunder did they mention the legal code.”844 It is difficult
to verify the extent to which Instant Thunder planners were indeed guided by international law but
according to both John Warden and David Deptula – its main planners – JAGs did not participate in
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Instant Thunder. Warden recollects: “I do not believe we had any JAG participation in IT [Instant
Thunder]. A number of people [later] challenged the plan to attack Saddam Hussein on legal grounds,
but the answer seemed simple: no issue as he was commander-in-chief of Iraq armed forces.”845 The
absence of JAGs and the lack of legal questions suggest that law of war considerations did not drive
the target list, although the Instant Thunder targets may have comported with international law (in as
much as none of the proposed targets were inherently illegal).

5.5. INTO THE BLACK HOLE
“That is the lesson of Vietnam. Remember our great President saying, ‘They don't bomb a shit
house in North Vietnam if don't approve it.’ Well, I was the guy bombing the shit houses, and I
was never going to let that happen if I ever got in charge, because it is not right. If you want to
know whether war is going to be successful or not, just ask where the targets are being picked. If
they say, ‘We picked them in Washington,’ get out of the country. Go to Canada until the war is
over because it is a loser.”846

A key objective for the US military was to defend Saudi Arabia from an Iraqi attack and before Warden’s
Instant Thunder plans were finished, a separate and highly secretive planning cell, the Special Planning
Group, was established in the basement of the Royal Saudi Air Force headquarters in Riyadh. On 19
August 1990 Warden was flown out to Saudi Arabia to brief key members of the CENTCOM and
CENTAF staff on the Instant Thunder plan. General Charles (‘Chuck’) Horner, the Supreme Air
Commander and the man who would go on to lead the Gulf air campaign, was dissatisfied with the
plan because it failed to answer practical questions such as how to deal with the large numbers of Iraqi
forces massed on the Saudi border.847 The fact that Instant Thunder originated in Washington – and
not in the theatre of operations – also made Horner biased against it: It reminded him too much of
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the Vietnam War and of the micromanagement of the Johnston administration. 848 After a series of
meetings in which Warden was unsuccessful in ‘selling’ Instant Thunder to Horner, Warden was sent
back to Washington, where he continued to provide intelligence to the staff that he had left in Riyadah.
Horner appointed Brigadeer General Buster Glosson to head up a new planning cell, composed of
joint and allied officers, but with very few US Air Force personnel. A single JAG, Major Harry
Heintzelman, was on the staff.

Horner was a Vietnam veteran, and according to Tom Matthews he was a “commanding six-footer”
who liked to “hop in a fighter [jet] and buzz the desert to get the feel of the terrain over which his
pilots would be risking their lives.”849 Glosson, another Vietnam vet, was “an outspoken, baritonevoiced North Carolinian known for his fiery temper and fighter-pilot get-it-done attitude.”850 In an
interview after the war was over, Glosson recalled: "Chuck [Horner] and I remember flying in Vietnam
with less than a full load of weapons […] You can bet we were not going to let that happen again."
Horner and Glosson desperately wanted to avoid a repetition of the mistakes of Vietnam, and they
insisted that the war be coordinated in theater by them rather than managed back in Washington by
politicians and their civilian staffers. According to Lt. Col. John Humphries, a US Air Force JAG, they
got what they wanted:
General Horner and his staff had exceptionally broad latitude in determining the course of the
air campaign. Although CENTAF's target selection and the rules of engagement for air combat
operations had to be approved by the JCS, not once did Pentagon officials reverse decisions
from the Black Hole [explained below] about what weapons to use, what targets to strike, and
how and when to attack them. In the war's aftermath, Secretary of Defense Dick Cheney has
repeatedly defended target selection, calling every Iraqi target "perfectly legitimate."”851
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Horner and Glosson made a formidable pair and became very close. They personally selected
members of the planning cell,852 and drew on informal networks to get the people and intelligence
they needed.853 They circumvented the normal channels – such as the Joint Targeting Coordination
Board – and created and vetted their own target lists and developed their own Air Tasking Orders
(ATOs), the plan that matches targets to available assets in a clearly executable and prioritized order,
normally 72 hours in duration (see Figure 18).854 They began with four target lists, which included
Warden’s Instant Thunder plan (84 targets), CENTCOM’s OPLAN 1002-90 (200 targets) and the targets
from the Internal Look training exercise. Instead of adding those lists together to create a centralized
compound database, however, each target was re-evaluated, some deleted and others added. By the
end of the initial review process, the number of targets had grown to 712.855 When Glosson moved
into the 30 feet by 50 feet basement room of the Saudi Air Force headquarters – the Black Hole – he
had a large sign hung on one wall.856 It read: “THE WAY HOME IS THROUGH BAGHDAD.”857
Deptula, who was also in the Black Hole, explained that ‘Baghdad’ was a synecdoche for Iraqi
leadership and this was a reference to the importance of Iraqi leadership in the targeting plan. Only
once the leadership was defeated could the war be won and Americans return home.858 A decade
later, Deptula served as the Director of the Combined Air Operations Center (CAOC) for Operation
Enduring Freedom (OEF) where he orchestrated the air campaign against targets in Afghanistan and
searched, without success, for Osama bin Laden (see Chapter 7).
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Figure 18. The Joint Air Tasking Cycle Battle Rhythm. Source: Joint Publication 3-60 Joint Targeting, US Department of
Defense, C-5, public domain.

The team was sworn to secrecy and worked on laptop computers on a special system that could not
be tapped into by anyone else, however high ranking, in the allied Central Command.859 The target
apportionment and ATO was printed after normal working hours and carried by hand along with the
master attack plan (MAP) to one or two “trusted agents” in each of the ‘wings’ at airbases in Saudi (a
wing is a US Air Force unit). The first ATO was classified top secret. It and the MAP were destroyed as
they were superseded by new plans and ATOs. So meticulous was the destruction that copies of the
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earliest version of the first ATO no longer exist.860 The need for secrecy was two-fold. First, the group
wanted to avoid complicating or terminating diplomatic efforts between the US and Saudi by making
it known that, contrary to what had been agreed, the US was planning offensive – and not just
defensive – strikes against Iraq. Second, they wanted their attack plans to take the enemy by surprise
and so had to keep them secret.861 Partly for this reason, the Special Planning Group soon became
known as ‘The Black Hole’. According to a CENTAF planner, the cell was dubbed the Black Hole
“because we would send people in, and they would never come out. We would never see them again
because they would just stay there.”862

The plan drawn up by the Black Hole team would eventually become the blueprint for the air war in
January 1991. The Black Hole identified twelve target sets: leadership command facilities; electricity
production facilities; telecommunication and communication nodes; air defense systems (to establish
air superiority); air forces and airfields; nuclear, biological and chemical weapons and their associate
research, production and facilities; Scud missile launchers; Naval forces and port facilities; oil refinery
and distribution facilities; railroads and bridges; Iraqi Army units in Iraq and Kuwait; and military
storage and production sites.863

These details about the Checkmate planners and the Black Hole planners matter because to a large
degree this dictated how the air war was eventually executed. There were two parallel and yet largely
separate air planning cells in two different locations – one in theatre, the other in Washington. Later
in the war these plans would merge but tracing the origins of the target lists is crucial in figuring out
how, when and where JAGs were involved in giving legal advice on targeting operations. I have shown
that JAGs were not involved in the development of the Instant Thunder target list but – as I am about
to show – they were located in the Black Hole targeting cell and at the Air Force headquarters. The
most important operational law contributions made by JAGs were in the areas of ROE and targeting.
I deal with each in turn.
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5.6. RULES OF ENGAGEMENT| AIR OPERATIONS
In the Gulf War, the US relied on two categories of rules of engagement: one for peacetime (Desert
Shield) and the other for hostilities (Desert Storm). Within these broad categories there are at least
three additional levels of ROE: the theater-wide ROE, the component-specific ROE and the unitspecific ROE.864 CENTCOM issued ROE to its component commands (Air Force, Army, Navy, Marines)
that was very broad in scope and established the general guidelines for military operations at the
theater level. It was then each component command’s responsibility to draft ROE with more specific
guidance for their specific operation. AFCENT (Air Force) ARCENT (Army), NAVCENT (Navy) and
MARCENT (Marines) thus drafted their own ROE that was geared toward the specific missions of the
air, army, navy and marine forces. These component-specific ROE were then reviewed by CENTCOM
to ensure consistency with the operational intent of CENTCOM’s ROE and were then forwarded to
the Joint Chief of Staff for final approval.865 Once the component-specific ROE were approved,
individual combat units adopted them and subsequently made their own (often minor) adjustments
(see Figure 20).

The DOD Dictionary of Military and Associated Terms defines ROE as: “directives issued by competent
military authority that delineate the circumstances and limitations under which U.S. [naval, ground and
air] forces will initiate and/or continue combat engagement with other forces encountered.”866 US
military doctrine requires that operators – military staff responsible for planning and coordinating
operations – write the ROE and then submit them to a JAG for legal review, before approval by the
combatant commander and Joint Chief of Staff.867 The Legal Annex to Desert Storm published by
CENTCOM Headquarters in Riyadh on 16 December 1990 clarified the role of the JAG vis-à-vis the
ROE: “All ROE shall be reviewed by command/supporting command judge advocates for clarity,
consistency, and harmony with international law”868 The key responsibility identified here is that JAGs
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review the ROE. As it transpired, however, this is not what happened. Instead, JAGs at CENTCOM
actually wrote the overarching wartime ROE, and JAGs at CENTAF wrote the component-specific ROE
for the air operation, albeit with input from the operators.869

The fact that JAGs wrote the wartime ROE for the Gulf War warrants some explanation. Why did
CENTCOM depart from its own doctrine and have JAGs write the ROE? I put this question to Col. (ret)
Raymond Ruppert, CENTCOM’s most senior JAG during the Gulf War, and General Schwartzkopf’s
personal lawyer. Ruppert had worked with Schwartzkopf before the war broke out and he had advised
him during Operation Earnest Will, where the US deployed ships to the Persian Gulf to protect Kuwait
tankers from Iranian attacks in 1988-1989. According to Ruppert, this prior relationship “helped the
rationale to allow lawyers to write the rules of engagement.” He elaborated:
“It was very clear to me that General Schwarzkopf looked to us – the lawyers – to do the rules
of engagement […] Schwartzkopf was a brilliant man in terms of tactics and strategy: he
realized very early on that the US would be watched very very closely by the rest of the world
and particularly by the media. […] When you take that fact and add it to the fact that he, like
just about every senior commander, whether they served at CENTCOM or at CENTAF, were
Vietnam veterans and knew the impact of negative publicity. In order to hopefully minimize
bad publicity he turned to people on his staff that were good writers and should, if practicing
their skills correctly, their profession correctly, could write in clear and concise language.”870
Ruppert’s relationship with Schwarzkopf, and the fact that Schwartzkopf sought out assistance from
his JAG in writing the ROE, is both a symbol and a result of the institutional and cultural change in the
US military that took place throughout the 1980s. As I showed in the previous chapter, this shift
witnessed a change in attitude of many, even most military commanders toward JAGs who were now
widely seen as ‘force multipliers’. Equally important, JAGs now better understood the business of their
client and went to great lengths to become experts in strictly military matters. By the time the Gulf
War began in 1990 commanders were already comfortable with JAGs and had established close
working relationships. The relationship between commander and lawyer had become so
869
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institutionalized that another JAG described the role played by JAGs in the Gulf War as “natural and
expected”.871 And yet, seen from a historical perspective, much of what the JAGs did in the Gulf War,
including the writing of the ROE, was a radical and novel departure from previous major wars.

In addition to the developments in the relationship between the commander and the lawyer, one other
factor is crucial in explaining how and why JAGs came to write the ROE for Desert Storm. In short, and
as argued by Lt. Col (ret) John Humphries, the ROE in Desert Storm “were about as broad as they
could be. [They] extended, in the main, to the bounds of the law of armed conflict.”872 To understand
the implications of this claim it is first necessary to note that ROE and the laws of war are not the same
thing. ROE are informed by the laws of war (and ROE are designed so that they do not contravene the
laws of war) but they are also informed by political and military considerations and they tend to be far
more restrictive than the laws of war (see Figure 19). For example, the laws of war necessitate that
civilian casualties that result from an attack must be proportional to the military advantage gained by
carrying out the attack but it does not provide an exact threshold or number to determine
proportionality. ROE may dictate such a number: it could be zero or it could be 30 (see Chapter 7).
The key point is that the laws of war are more permissive than ROE. Schwartzkopf, Horner and other
senior commanders understandably wanted broad latitude when executing the Gulf War and
Washington ultimately granted it to them.873 More than anybody else on the military staff, JAGs know
how far the law can stretch to accommodate military operations. One of the best ways to achieve the
broad latitude coveted by Schwartzkopf and others was therefore to have JAGs write the ROE.
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Figure 19. Expansion and contraction of the rules of engagement within the laws of war. Source: Hittinger874

Humphries explains that one of the legacies of the Vietnam War “was that rules of engagement had
come to be viewed chiefly as constraints on the employment of military force.”875 JAGs who served in
Gulf War sought to change this view and emphasized the fact that ROE “should not unduly impede
the effective use of force.”876 Many of those who served in the Vietnam War went on to serve in senior
positions in the Gulf War and those that did understood the importance of having ROE that were not
unduly restrictive. One way in which JAGs sought to impart the lessons learnt from the Vietnam War
onto the pilots in the Gulf War was that they emphasized the permissive and enabling elements of the
ROE. Many of the pilots who served in Vietnam ‘misunderstood’ the function of ROE and laws of war
and, according to the Gulf War CENTAF Staff Judge Advocate, many tended to “over apply” the
rules. Col (ret) Dennis Kansala gave the example of a pilot asking him during Desert Storm: “If we had
fired we would have been over Saudi territory by then and that would have been a violation, right?”
His answer: “no”. The problem, Kansala told me, was that the airmen seemed more aware of their
responsibilities than of their rights under the rules of engagement. They were, in short “more
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conservative” than the JAGs, and they had to be trained and briefed so that they didn’t get the “wrong
impression” about ROE and laws of war.877

Kansala’s recollections are supported by accounts of others who served in the Gulf War. "Lots of
people came out of Vietnam thinking things were illegal when they were not," Hays Parks said shortly
after the Gulf War was over, "It has been very important to get commanders to realize that there's a
crucial distinction between political decisions and the law.”878 Parks is referring to the fact that many
of the ROE restrictions in the Vietnam War were the result of political rather than legal restrictions, his
point being to emphasize the fact that the law permits more than the ROE (see Chapter 4).879According
to Steven Keeva, this resulted in JAGs in Operation Desert Storm having to “tell commanders that it
was okay to do something the commanders had assumed was illegal.”880 Another JAG gives the
example of commanders who assumed that “a particular type of bomb was required to hit a
designated target, a bomb that would limit the possibility of so-called collateral damage, but would
require the pilot to fly low over the target.” The JAGs response was that this would have made pilots
“unnecessarily vulnerable" and that he “had to tell them that they [could] take a more liberal
approach.”881 With these considerations in mind, the JAGs who wrote and reviewed the peacetime
ROE for the Gulf War sought to emphasize the right of self-defense. Indeed the first line of the ROE
for Operation Desert Shield read “Nothing in these rules limits the rights of individual soldiers to
defend themselves or the rights and responsibilities of leaders to defend their units.”882 These ROE
were adopted in slightly adapted terms by each combat unit and the concept of self-defence remained
paramount: “THE RIGHT TO USE FORCE IN SELF DEFENSE IS NEVER DENIED!” read the opening
line of the 101st Airborne Division ROE (see Figure 20). The concept of self-defence was by no means
new and such clauses are uncontroversial. What was perhaps partially new, however, was the degree
of emphasis placed on self-defence and the proactive training given to soldiers that emphasized the
permissibility of the use of force.
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Figure 20. A portion of the rules of engagement for Operation Desert Storm, 101st Airborne. Source: Herb Friedman,
personal collection, reproduced with permission.

Operational considerations weighed heavily on the structure, length and content of the ROE. The
CENTAF JAGs who wrote the wartime ROE for the air operations “ensured that the rules were not
more restrictive of coalition operations than was required by the law of armed conflict and collateral
limitations.”883 Maj. Harry Heintzelman, who was one of two lawyers working in the Black Hole
targeting cell, wrote the first version of the CENTAF ROE.884 According to Kansala, (Heintzelman’s
boss), the first draft of the ROE was eighteen pages long. Typed on 8x8 inch paper, they read like “a
paper for a publication in a journal” and were “written as though you were going to teach a class on
the subject, using examples from bombing chapels in World War Two.” They were impractical and
“way too formalized.” Kansala, as the more senior of the two JAGs but also the one with less expertize
in international and operational law ideally wanted “something that a pilot could put in plastic and
maybe tape to his leg when he was flying” but he knew that this was unrealistic. In any case,
Heintzelman and Kansala went through the first draft of the ROE together and cut them down to four
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pages.885 Using shorthand and deleting the examples that were used in the first draft achieved many
of the cuts and in this method the spirit of the original was left intact “but just condensed
tremendously.”886 All of this made the ROE much more practical for the aircrews flying missions. Once
they were happy with the ROE Kansala forwarded them on to CENTCOM for review. CENTCOM’s SJA
Col. Raymond Ruppert does not recall making any changes to the CENTAF ROE.887

Perhaps one of the most telling aspects of the Desert Storm ROE is the short shrift given to the concern
for civilian casualties. Drawing on the work of Hays Parks, John Humphries argues that prior to the Gulf
War: “superfluous language in rules of engagement has illogically and without legal foundation
elevated the concern for civilian casualties above the desire for mission success and aircrew safety.”888
Following the Gulf War Humphries reviewed the full ROE files. Contrary to the heavy restrictions found
in the Vietnam War and elsewhere,889 he found that the “rules in the Persian Gulf [War] contained none
of these cautionary statements” concerning civilian casualties. This pleased him immensely, of course,
because “[t]his kind of language implied that avoiding collateral noncombatant casualties and
incidental damage to civilian objects is a sine qua non to a lawful air campaign.” In his opinion,
however, “[i]t is not.”890

None of this is to say that the air campaign planners simply disregarded civilian suffering; according
to David Deptula, civilian casualties were an “inherent concern” and the air operation was designed
to “minimize damage and to minimize civilian casualties.”891 As the chief air campaign planner for
Desert Storm Deptula would say that, of course, but it is more accurate to say that the air campaign
plan distributed damage and civilian suffering in a bid to compel Iraqis to reject Saddam Hussein’s
leadership. These ‘effects-based operations’ may not have aimed at absolute destruction of a target,
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but their raison d’être, to use Deptula’s own words, was to “spread out the impact across the entire
country,” and by definition this entailed civilian suffering. If spreading out the impact was indeed one
of the goals of the air campaign, Deptula and the Black Hole planners succeeded: 3,500 civilians died
as a direct result of the war, but a further 111,000 died from the hazardous health conditions created
by the war over the next decade.892
The fact that the ROE were written in such a way that avoided “cautionary language”893 figured in the
calculations of those who planned and executed the air campaign, as Deptula recalls: “there were no
constraints on targeting other than the one that you internalize: is it a proper military target? Have we
taken proper action to minimize collateral damage and civilian casualties?”

Deptula is referring to the fact that the only constraints on the use of force were those found in the
laws of war: in the Gulf War air operation, for all intents and purposes, the ROE was as broad as was
allowed by the laws of war. The Gulf War ROE did not restrict but rather enabled commanders to fulfil
their military objectives. JAGs explain this remarkable change in the nature of the ROE in the Gulf War
by the fact that they were driven by legal and not political considerations. The conclusion we are
supposed to draw from this is that, at least from a military perspective, ROE that are driven by legal
considerations are more enabling – and therefore preferable – to ROE driven by political
considerations. The legalistic content of the Desert Storm ROE demonstrates that CENTCOM and the
Pentagon no longer saw law as a barrier to the conduct of successful military operations; in fact, the
law would hereafter be drawn on as a resource that would help bring about military victory, and if this
meant delegating the ROE to the JAGs then so be it. Henceforth, this would become the norm as
one JAG told the future generation of JAGS in 1991: “As the LOAC [laws of armed conflict] expert,
you must become involved in briefing, interpreting, and drafting ROE at your base. We did it in the
Gulf. We must continue to do it in the future.”894
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5.7. TARGETING AND THE EXECUTION OF THE AIR WAR
JAGs were involved in different parts of the targeting process in the planning and execution stages of
Operation Desert Storm. Contrary to Keeva’s characterization of the Gulf War as the first ‘lawyers’ war,’
only a small handful of JAGs were directly involved in the targeting process. Earlier in this chapter I
discussed how targets were selected in the planning stage of the air campaign; in this section I detail
the ways in which JAGs were involved in the execution of targeting.

By September 1990, the Black Hole had become the centre of the air campaign targeting process. It
was here, in the basement of the Royal Saudi Air Force, where Buster Glosson and David Deptula put
together the targeting plan and where the Black Hole staff proposed twelve target sets that would
form the basis of the air campaign. Glosson and his air staff personally selected the Black Hole staff
and his air staff and in the first two months of its existence the group consisted of only around twenty
people, all of whom were selected based on their individual “operational expertise.”895 Major Harry
Heintzelman, a USAF JAG with international and operational law experience was on the Black Hole
staff.

As the JAG in the Black Hole, Heintzelman was responsible for reviewing all targeting work and
methodology. Prior to the Gulf War Heintzelman had been the head of Horner’s international law staff
and had participated in training exercises with him in the Middle East. JAG Lieutenant Colonel William
Smith had been sent to work for Horner but their personalities clashed and he allegedly “pissed Horner
off” and was promptly sent home, showing just how much personalities matter when it comes to giving
legal advice in the midst of combat. But Heintzelman and Horner trusted one another and they worked
closely together in the Black Hole. Heintzelman didn’t have a permanent office in the Black Hole
because he was also working with Denis Kansala reviewing CENTCOM targets in another building
nearby. Nevertheless, Heintzelman would go there every day and would personally inspect the target
folders and identify possible legal issues. He was considered a key member of the targeting board
meetings in the Black Hole and in addition to his formal duties he would also meet with senior ranking
officers to discuss particular targets and resolve issues. Heintzelman recounts that there was a high
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sensitivity to collateral damage, especially when it came to targets that were thought to be weapons
of mass destruction (WMD). To help minimize collateral damage Heintzelman requested – and
frequently received – highly sensitive data and intelligence before he was willing to sign off on a target.
It was not unusual for JAGs to have limited access to what was crucial information about targeting,
such as the joint no strike list (a list of targets that could not be struck), but Heintzelman won greater
access both for himself and his fellow JAGs at 9th and 5th Air Force, the units responsible for maintaining
CENTCOM target sets.896

Heintzelman did not, however, look at every target. War planners Horner and Glosson carved Kuwait
and south-eastern Iraq into grids squares called “kill boxes”. Each box measured 30 x 30 miles and
was patrolled by airborne forward air controllers, teams which help to ensure that weapons hit their
targets and do not kill friendly forces. When these “killer scouts” spotted a potential target within the
“kill box” they would direct in strike flights from attack aircraft such as the heavily armed A-10 or F16; these were called the “killer bees”.897 According to Heintzelman, the “killer bees” did not need to
“call home” (i.e. CENTCOM or CENTAF); they had their own rules and did not need legal permission
from Heintzelman or anyone else before they released their weapons.898

After Heintzelman had given the targets the first ‘legal scrub’ he would carry the list of targets that
were planned for execution the following day over to his boss, Dennis Kansala, for a second scrub.
Because the targets were already pre-assembled into target sets, most of those that Kansala reviewed
were “very routine”. Kansala described the process as follows:

Harry [Heintzelman] would come over and give me the list and I would start at the top. It didn’t
take me very long to learn what the terminology was and so I had a good grip of what the
targets were and that kind of thing. Certainly, if there was anything unusual Harry would say
'this means this' and 'this is why, and here's the reasons why, this is the munitions they'll be
using' […] That went on everyday that they flew missions. Of course, we worked 7 days a week
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so saw them all [the targets] […] I distinctly remember making the note to myself that I wanted
to do them all; no JAG had ever done it that way [before].899

Occasionally, Kansala would raise questions about a target and would seek clarification from
Heintzelman and another JAG on his staff, Bill Smith. Kansala recalls one particular target that was
labelled a ‘dam’ on the targeting sheet, which raised alarm bells for him because of the possible
collateral damage that would result downstream: “What’s this? Bombing a dam?” he remembers
thinking. After looking into it, Kansala realized that it was not a dam but an irrigation structure over
which was a road that was being used to carry arms: he deemed it a legal target, it was struck and
there was “no downstream disaster or flooding to worry about.” On other occasions, big legal
questions would come to Kansala’s desk in the middle of the night. In a particularly significant incident
Kansala recalls General Glosson coming to him in person: “Hey judge, here's what we got: I need to
know if this is legal.” Glosson had intelligence on a convoy thought to be carrying Saddam Hussein
himself. There were “a couple parts to that question”, Kansala recalls, “one: can we kill Saddam
Hussein? Two: how good does the intelligence have to be?” Everything from the intelligence people
on that night was “good evidence”, it had “reasonable interpretation” and, according to Kansala “a
reasonable commander would conclude that it was a lawful target”, so Kansala said "yes". Rather than
leaving it at that, Glosson wanted legal cover for his plans and so asked Kansala to put his opinion in
writing. Kansala did so and months later he received a note from Glosson to the effect: “I'm returning
your letter. Thank you very much.” Kansala laughs when he tells the story, but it demonstrates the
considerable extent to which targeting decisions depended on JAG input and, in this case, their
approval, and thus blurs the responsibility assumed by a JAG. “At any rate” Kansala concludes, “the
convoy never did show up” but if it had, and had the operation gone to plan, the CENTAF Staff Judge
Advocate, Dennis Kansala would have played a not insignificant role in killing Saddam Hussein in
1991.900

The operators that Kansala and Heintzelman advised confirm their description of the role played by
JAGs in the targeting process. Deptula recounts that he saw JAGs as “an integral part of the process,”
adding that his “perspective toward Judge Advocates involved in overseeing and interacting in the
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targeting process was as facilitators and their views and perspectives were always welcome.” Deptula
was also careful not to overstate the power or influence that JAGs had over the targeting process and
reaffirmed that although JAGs were facilitators, they were not decision makers. The targeting process
in the Black Hole was very fluid and highly stressful and the legal review was kept informal.901 As
Deptula recalls it was not the case that JAGs would announce themselves: “ok here we are, the
lawyers, we're here to look at the targeting plan”; rather, their work was integrated with the work of
the operators and was woven into the fabric of the targeting process. For example, Heintzelman
sometimes obtained his own intelligence and information, which he then passed on to commanders
“for use in making decisions about what to hit.” He would then ask them, “Did you know such and
such, and will that affect your targeting decision?'”902

It is difficult to accurately assess the impact and influence JAGs had on the targeting process. This
assessment is made more difficult by the fact that there are several stages to the targeting process, all
of which were fast-paced, fluid and often informal. When talking about JAG involvement in the
targeting process JAGs and operators repeat two words, ‘integral’ and ‘intimate’, as in ‘JAGs were an
integral part of the team’; ‘they were intimately involved in the targeting process.’ These descriptors
do not make it any easier to quantify or measure the impact, if any, that JAGs actually had on the
targeting process. I asked both operators and JAGs how important an impact lawyers made on
targeting operations and the responses I received were balanced and modest. None spoke of singlehandedly changing the course of a targeting operation, although several respondents noted a single
incident – the same incident – in which two targets were taken off the target list because of questions
raised by JAGs at various stages of the approval process. To these targets I now turn.
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5.8. TAKING OUT SADDAM: PSYCHOLOGICAL STATUES903
Try as they might, the planners and executors of the air war could not locate Saddam Hussein, a fact
that irritated General Glosson immensely and prompted him to describe intelligence as a “colossal
failure” after the war.904In December 1990 intelligence officers at CENTCOM suggested strikes against
two targets in Baghdad: the Victory Arch, an arch of Saddam Hussein’s hands holding crossed swords,
and a 40-foot statue of Saddam Hussein.905 The Saddam statue was the same one that the US troops
helped Iraqis to tear down following the 2003 invasion, and the crossed swords would also become
an icon of that war and a site where US troops would pose for photographs (see Figure 21).906 Unlike
Saddam Hussein, who was a top priority on the target list because of his centrality to the ‘command
and control’ target set, the Saddam statues were on the list for “psychological warfare purposes.”907
When Deptula first heard of these target nominations “he scoffed because of the large number of
military targets to hit”908 but by the end of the war he had changed his mind and wanted to hit the
statues “to show that they [the Iraqi leadership] no longer had control of the population, that they had
lost control over Baghdad.”909 If you can’t get the real thing, go after representations of the real thing:
that was the logic here. Glosson was convinced by Deptula’s rationale and so the statues were added
to the strike list for execution in the coming days.
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Figure 21. The Victory Arch, also referred to as the Crossed Swords monument or the Swords of Qadisiyah Source:
Christoph Bangert/New York Times, reproduced with permission of Christopher Bangert.910

The statues were CENTCOM targets so Dennis Kansala, the Staff Jude Advocate at CENTAF who was
‘scrubbing’ all the Black Hole targets – but not the CENTCOM targets – had not seen them.911 Because
of a “matter of higher-command courtesy” CENTCOM had routinely shared the 72-hour Air Tasking
Order and mission planning information with Tactical Air Command (TAC) in Langley, US. There, the
TAC SJA, Scott Silliman, “looked at the target graphic in the battle staff at Langley prior to the mission
being flown” and told his superior, General Mike Ryan, that he, “wanted to make sure that, even
though it was a category 17 psy-op [psychological operations] target, that someone either in the
Pentagon or in Riyadh had screened it […] against the 1954 convention and language in 1907 Hague
law about protection of cultural monuments.”

Silliman never suggested that it was an “illegal” target, only that “it deserved a close look by the
lawyers.” He then called Kansala in Riyadah via a secure telephone line and share his concern that
someone should take a close look at the target graphic, if it hadn't already been done. Kansala
confirmed that it was a CENTCOM target and so he and Major Heintzelman went to CENTCOM
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headquarters to discuss the issue with Ray Ruppert, the CENTCOM Staff Judge Advocate. This was
the first that Ruppert had seen or heard of the target, a fact that suggests that the JAGS at CENTCOM
were not providing a legal review for all of their targets as CENTAF were. Ruppert looked at the target
packet and he had reservations about it; his concerns, however, were different to the original issues
raised by Silliman in Langley. The issue for Ruppert was not that the targets were cultural or historical
monuments (and therefore protected under the laws of war) but that attacking them appeared to yield
no military advantage. Under the laws of war an attack must be militarily necessary and unnecessary
action is prohibited. Ruppert “did not see any military value or necessity to the target” and so
expressed his reservations about it to General Schwarzkopf at a staff meeting.912 Ruppert recounts that
“it would be an understatement to say that Schwarzkopf did not like being told he shouldn’t do
something.” In fact, Schwarzkopf was so unhappy with Ruppert’s opinion that one general officer who
was present at the staff meeting told him as they were walking out that Ruppert “had more guts than
brains.”913 Schwarzkopf still wanted to strike the targets and called General Horner demanding:
“[S]ave me one bomb for the Saddam Hussein statue. I intend to make a personal request to
the President.”914

Aware of the fact that Schwarzkopf would likely ignore his advice and seek permission from
Washington, Ruppert called Colin Powell’s office at the Joint Chief of Staff to speak with the JSC chief
legal counsel, Col. Fred Green:
"Fred, we've got this problem. He wants to take down these two statues."915

Fred Green agreed with Ray Ruppert’s reservations and also added some of his own:
“The possibility of collateral damage is way too high. They're right in the middle of the city.
If we did kill a lot of civilians, we'll get beat up on that and it's no longer militarily necessary
to take those targets out anyway. You’ve got the collateral damage argument; you’ve got the
militarily necessary analysis; military necessity no longer plays in; and as an aside, the media
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and much of the world will certainly challenge us as to whether these are cultural monuments
which should be protected. We don't need that kind of a sideshow, so let's not do it.”916

Green assured Ruppert that he would talk to Colin Powell about the issue. As Green recalls:
“I had a copy of the Hague Regulation in my hand and also the Geneva Cultural Convention.
I went in and told General Powell what had gone down that morning and that Norm
[Schwarzkopf] still wanted to target those monuments and was not taking his SJA's advice.
General Powell started questioning me about the reasoning, "Why can't we? Why can't we do
that?" He really wanted to do it, too, I think. I explained, "Well, several reasons. It's no longer
militarily necessary," and then I said, "And we don't need the media hassle we'll get for
blowing away these so-called cultural objects." Then he asked "You mean to tell me these
things might have the same value as the Washington Monument or the Jefferson Monument
over here?" and I replied, "No, that's exactly what I'm telling you, they don't have that kind
of significance." He said, "Okay. But people would argue that?" I said, "Yes, but we just
need to make that problem go away and not do it," and then I dropped the collateral damage
argument on him and he capitulated. He said, "Okay, yeah, you're right. I'll go tell [Dick]
Cheney."917

Powell wrote about the incident in his autobiography, My American Journey. He embellished the
story a little: “Colonel Fred Green, my legal advisor, came to see me with a battery of lawyers […]
“Sorry, General,” Fred said, “you can’t touch them.””918 In Green’s version he did not use such strong
terms; instead, he remembers advising Powell that the whole thing was a bad idea. Nevertheless, it is
interesting to note how Powell reports he interpreted such ‘advice’; in his mind, Green was showing
him the red flag. Perhaps Powell is attempting to give the impression that he and his soldiers were
more deferential to law than they really were because he realises the strategic value of law in the postVietnam era. Or perhaps this example speaks to the fact that a JAGs advice is sometimes interpreted
not as advice but as a final approval or disapproval and although in this instance Colin Powell had the
formal decision making power, in effect the JAGs words and actions were the factors that led Powell

916

Ibid.

917

Green, oral testimony, 425-426.

918

Powell and Persico, My American Journey, 482.

238

CHAPTER 5. “THE LAWYERS WAR”
to the decision not to strike the arch and the statute. It is impossible to which of these scenarios is
true, but both speak to the increased power of the appeal to law.

Ultimately, this chain of events, which had begun in Langley, came to a head in Riyadh before reaching
a conclusion in Washington led to the arch and the statue being taken off the target list. Deptula
thought it was “a stupid call. Cultural targets? Really? I mean they were put there by Saddam Hussein
[…] give me a break.”919 Glosson was so mad that he called up Scott Silliman’s boss, Mike Ryan, in
Langley and told him “he resented the TAC staff getting into CENTAF’s business.” Ryan subsequently
“chewed [him] out royally” even though he acknowledged that the nature of Silliman’s reservations
had been miscommunicated by the time they reached Schwarzkopf in Riyadh. In retribution Glosson
then "punished" the TAC battle staff by cutting them out of the loop for 72 hours on mission planning
information.920 That wasn’t all. When Powell explained what had happened to Cheney, the Secretary
of Defense, he allegedly shook his head and muttered, “Lawyers running a war?”921

5.9. LAWYERS RUNNING A WAR?
I have dealt with this episode in such detail because it is the only instance that I have been able to
unearth in the Gulf War in which JAGs significantly affected the course of a targeting operation. What
conclusions are we supposed to reach from this chain of events, and from the involvement of JAGs
more broadly in the conduct of the Gulf War? Is it correct to remember the Gulf War as the first
‘lawyers’ war’, as Steven Keeva has suggested? Were lawyers ‘running a war’, as Cheney claimed?

It is necessary to exercise caution in drawing grandiose conclusions from just one example: it was, as
Raymond Ruppert cautioned, “one target out of literally thousands” and it raised only one, albeit
arguably important, legal issue “out of hundreds flowing out of the operations center at CENTCOM
and all of the other operations centers.”922 Most noteworthy about the intervention of JAGs in the
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Saddam statue and the sword arch targets is that it was the exception and not the norm. What is
remarkable, in fact, is that, as Ruppert put it, “very few targeting issues arose out of the war […]
because for the first time lawyers were inserted in significant numbers into operational planning and
execution.923 It is difficult to see how ‘few targeting issue arose’ in such a complex war. For instance,
the question of duel use targets is a is a big problem in the law of targeting, and attacking electrical
grids whose contribution to military operations appear to be minor in relation to civilian impact raises
very controversial issues that one might readily expect lawyers to have opinions about. Apparently,
though, they did not. Lawyers were generally not in the business of advising their commanders that
they could not do something and perhaps this partly explains why so few ‘targeting issues’ arose. As
Deptula recalls, referring to the statue and the arch, “that was the only instance that I recall of lawyers
being involved in turning something off, otherwise they were much more part of the solution than they
were part of the problem.”924 Deptula’s language is revealing: one might easily view not attacking the
statue and the arch as part of the solution for all of the reasons discussed above. The tacit view of
lawyers is that they are part of the solution if they enable military violence but are part of the problem
if they get in its way.

One of the more controversial targeting decisions of the Gulf War was the bombing of the Amiriyah
air-raid shelter on the 13 February 1991. According to Human Rights Watch, the bombing killed
between 200 to 300 civilians.925 The Black Hole had put it on the target list because they had received
intelligence information that the Iraqi Intelligence service, the Mukhabarat, had relocated to the
bunker. Their intelligence was wrong, recalls Deptula, who did the targeting for the bunker, “it turned
out to be family members of the secret police who were in there. If we had known that we wouldn’t
have struck it.”926 The target had received a double legal scrub, the first by Harry Heintzelman in the
Black Hole and the second by Dennis Kansala at CENTAF Headquarters in Riyadah. They raised no
questions about the target; Kansala, who also insists he did not know there were civilians inside,
considered it a “legitimate target.” This example raises questions about the intelligence – or more
precisely, the lack of it - but it also raises questions about what constitutes, in legal terms, reasonable
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interpretation of intelligence and the reliability of ‘evidence.’ When we think about lawyers scrubbing
targets in the Black Hole we are not talking about judges who are furnished with evidence that is
interpreted with ‘reasonable certainty’ and making decisions in the calm of a courtroom. This is not a
criticism: this is simply not the way that legal advice in the military works in the middle of a combat
operation, especially when it comes to targeting. All the same though, the devastating case of the
Amiriyah shelter shows that the involvement of JAGs in targeting augments the ever-present danger
in war that untold numbers of civilians could, at any time, be killed. I am not implying that the JAGs
who looked at this target did anything wrong; to the contrary, they approached this target as they
would any other. Indeed, for Kansala, most targets were “very very routine” and so required little in
the way of his intervention. Ruppert too only saw targets that raised particularly important issues and
most did not.927

My point is that the JAG input and legal advice did not typically intervene in the pattern of violence
but rather became a constituent part of that violence and a medium through which it operated; in
Arendtian terms their involvement became banal. There is a striking contrast between the kinds of
issues that raise concern – debates about cultural property that takes place at the highest levels – and
those which do not (300 civilians killed in the Amiriyah bombing, by mistake, or dual use targets that
wipe out life-sustaining civilian infrastructure ). The Saddam statue and sword arch monument are the
exceptions that confirms the rule, and the Amiriyah bombing is the norm that illustrates the rule: JAGs
were invited into the war room so they could, to use Deptula’s words “be part of the solution, not the
problem.”

Glosson too treated his JAGs as he did other of his staff officers: “If General Glosson considered that
an officer was a credible officer who had proven himself under the stressful working conditions in the
Black Hole, then he would give advice from that officer serious consideration”928 By the same token,
however, “when General Glosson did not view an officer as being credible, he would not give that
officer's advice serious consideration.” Indeed, according to one account, Glosson “even considered
having a judge advocate transferred out of the Black Hole” because he did not did not “consider the
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attorney to be a credible staff officer.”929By these techniques, military lawyers become fully under the
influence and control of the military, minimizing their ability to speak for whatever retraining capacity
law might offer

I opened this chapter with two epigraphs: the first shows that General Schwartzkopf was granted a
wide legal latitude in conducting the war that his predecessors had not had.930 The second indicates
the unprecedented way in which JAGs were involved in reviewing targets. Taken together, these two
observations seem contradictory: how is it possible that the military was able to conduct the Gulf War
with unprecedented freedom and yet also have JAGs pouring over nearly every target, vetting each
target against a long list of rules contained in the ROE and the Laws of war? Notwithstanding the
protection of cultural property in two instances, involving JAGs in the targeting process did not limit
the freedom or options available to the military commanders who planned and conducted the air war;
instead, it expanded military freedoms by emphasizing the US rights as well as obligations under the
ROE and international law. More than limiting the actions of the commanders they advised, JAGs were
there to assist with the mission and to explain the scope of what was permitted as well as what was
prohibited.

The JAG Corps made huge inroads into the operational world during the Gulf War. As I have shown,
they were far better equipped to deal with an unprecedented range of legal issues than they had been
in previous wars. This preparation, together with the increasing recognition and value placed on
operational law within the military made JAGs important players in almost every aspect of the planning
and execution of the Gulf War. This experience saw JAGs preparing national level policy statements
and advising on what I referred to as the ‘big legal issues’ that would define the US reaction to the
Iraqi invasion of Kuwait and, ultimately, the direction of the Gulf War. Most significant in the area of
operational law, JAGs were instrumental in drafting and reviewing the ROE and, for the first time ever,
at least as far as AFCENT were concerned, JAGs ‘scrubbed’ every single target before it was struck.
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Some of the very JAGs who did these things look back on their work as making a modest contribution
to the conduct of the Gulf War. For them, this wasn’t a ‘lawyer’s war’ but a war in which lawyers played
roles of varying significance. Col. Fred Green, who was Colin Powell’s legal adviser and therefore
perhaps someone who we might expect to have played a big role in the defining legal issues of the
Gulf War recollected that much of the hype that has been made of the Gulf War is what he calls “lawyer
puffery”. “This is lawyers beating their own drum,” he told me – a caution that I have tried to be very
mindful of in my representations of JAGs in this chapter and throughout this work. Other JAGs
corroborated Green’s observations. Kansala “didn’t find anything profound or unique that we [JAGs]
did that impacted on the effort.” Instead, he “viewed it as an opportunity to show how good the
American armed forces could be in setting up a mission, planning a deployment and execution a
mission as flawlessly as possible.” He “sure as hell did not want a bunch of lawyers getting in the way
of what [he] felt was a great opportunity to do good. They [the military] needed communicators,
operators, maintenance, intelligence, much more than they needed lawyers running around.” 931 Ray
Ruppert expressed a similar sentiment in terms of the modest contribution made by JAGs: “I can’t
represent to you what I did as changing the course of operations” but he also viewed the main
contribution of JAGs in somewhat more philosophical terms:
“War is an inherent ugly business, an obscene business and by having lawyers involved what
we were able to do was to keep it within some degree of bounds. […] What lawyers did was
advise the commanders what the rules were. I’m talking not just targeting but across the
board. When you do that, by God, I think it helps. […] [it] helps the US to obtain, in this
particular case, the high moral ground. […] When you don’t follow the rules, you pay a
tremendous price. You pay a tremendous price within the unit that is not following the rules,
you pay a tremendous price on the national level and you pay a tremendous price on the
international level and that is what I think the lawyers were able to do in the Gulf War, is to
ensure that to the best of everyone’s ability, the rules were followed and at the end of that,
you not only had a victory but you had a clean victory. That’s my spin on it.”932

It is not easy to discern the link between US action in the Gulf War and the putative ‘high moral ground’
that this JAG sees the US as occupying. Adhering to the laws of war is not about morality; there is
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plenty within the laws of war that would strike many of us as deeply immoral. The doctrine of doubleeffect – the incidental killing of innocents – is the most obvious case of morally problematic behaviour
that is allowed by the laws of war. Adhering to the laws of war – or being seeing to adhere to them –
is about following legal rules, not a moral code. Indeed, the US engaged in actions that at least by its
own view were legal while also committing ethically problematic and ultimately brutal actions. The
bombing of the electricity plants was a prime example of this for the act had cascading collateral
consequences for innocent civilians across Iraq for decades to come. Steven Myrow also recounts
another instance of legal-but-horrendous action in which any ‘high moral ground’ is buried alongside
the bodies that the US buried alive. Here is Myrow:
In respect to the Army's involvement in Operation Desert Storm, one issue that received
extensive media attention was the use of bulldozer plows to breach the first of three lines of
Iraqi defense, popularly referred to as "the Saddam line." The tactic resulted in Iraqi soldiers
being buried alive in their trenches. No principle within the law of war "prohibits the breaching
tactic utilized by U.S. forces during Desert Storm," including the principle of humanity."The
use of armored vehicles for crushing or bulldozing enemy defensive positions has been a
common practice of nations ever since the tank was introduced into warfare in World War 1.
While the media presented this tactic as being contentious both legally and morally, it was in
fact a "non-issue" from the legal perspective. […] This incident serves as a stark reminder of
the difficulty, and inability at times, for many to accept the fact that war, even if conducted in
accordance with the law of war, can result in horrific death.933
* * *

After the Gulf War was over, Colin Powell, who served as chairman of the Joint Chiefs of Staff, is
reported to have said the following in a statement to the ABA Journal, who published Steven Keeva’s
paper in December 1991: “Decisions were impacted by legal considerations at every level […] Lawyers
proved invaluable in the decision-making process." Powell gave great credit to the JAGS that served
in the Gulf War and he even mentions one by name in his autobiography.934 When asked by the ABA
Journal for a statement on the importance of JAGs in the conduct of war, however, Powell didn’t know
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what to say so he turned to none other than his own legal adviser: “What should I write?” he asked
Col. Fred Green. Green thought about it and before long he took pen to paper and wrote verbatim
the above statement for General Powell and had him sign it later that day. Ironically, it was a JAG –
and not Powell himself – who wrote the statement quoted in the ABA Journal. Keeva’s version of
events no doubt contains somewhat self-serving accounts by JAGs about their own role in the Gulf
War but this does not take away from the fact that, in the final evaluation, the First Gulf War was
indisputably and unprecedentedly legalistic. In this sense (as well as many others) it was radically
different from the Vietnam War. The statement signed by Colin Powell turned out to be written by his
own JAG, but if this tells us anything it is that military commanders relied on JAGs and that they
actively sought legal counsel before making both serious and less serious decisions. The so-called
‘lawyers war’ would set vital precedents for future wars and, as we shall see in Chapter 6 and Chapter
7, lawyers would only become more entrenched in war and targeting following 9/11.
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Figure 22. Desert Storm (Iraq, 1991) Rules of Engagement. Source: Judge Advocate General Corps, 2016 Operational
Law Handbook.935 reprinted in JAGC Operational Law Handbook (2016), page 113, public domain.
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CHAPTER 6. TRAVELLING LAW: LEGAL ADVICE IN
THE ISRAELI MILTIARY
6.1. STRIKING ORIGINS: TURNING TO ISRAEL
This chapter focuses on the involvement of military lawyers in targeting operations in the Israeli
military. Military lawyers began in earnest to be involved in targeting operations in 2000, but as I will
show their accession to this role was preceded by their involvement in the creation and administering
of the Occupied Palestinian Territories since at least 1967. The year 2000 is an important one in the
Palestine-Israel conflict because the second intifada began in September of that year. Intifada is an
Arabic word derived from the Arabic term nafada, meaning ‘shake off’, and 2000 marked the birth of
the second major indigenous popular uprising against the occupation of Palestine (the first intifada
took place between 1987 and 1993). Israel responded to the second intifada in a way that is
characteristic of most colonial regimes facing an independence movement: with extreme physical and
legislative violence. The two go hand in hand, of course, and in this chapter I am interested in two
concomitant developments. First, the emergence of what has become known as Israel’s “targeted
killing” policy, and second, the involvement of Israeli military lawyers in the conduct of targeting
operations, including but not limited to targeted killing operations.

As I pointed out in the Foreword, targeted killing focuses exclusively on the killing of individuals (as
distinct from both objects and the more generalized form of the ‘enemy’, who are a collective). Legal
Adviser for the International Committee of the Red Cross Nils Melzer defines targeted killing as “the
use of lethal force attributable to a subject of international law with the intent, premeditation and
deliberation to kill individually selected persons who are not in the physical custody of those targeting
them.”936 Again, there are important nuances to this definition but the point I must reiterate is that
targeted killing is a specific kind of targeting. To draw a comparison from the previous chapter,
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targeted killing is much like targeting Iraqi leadership (e.g. Saddam Hussein), whereas targeting in the
Gulf War involved a much broader targeting strategy which included inter alia the targeting of
infrastructure, scud facilities, airfields, naval ports and facilities as well as leadership (see Chapter 5
and Figure 16).

On the morning of 9 November 2000 Israeli Air Force (IAF) helicopters could be heard above the
Palestinian village of Beit Sahour, near Bethlehem. Then came the explosion. Sitting in his unarmored
Jeep Hussein Abiyat, a senior member of the Palestinian political party Fatah, was torn to pieces. The
anti-tank missile killed Abiyat as well as two elderly women who happened to be nearby: ‘collateral
damage’. Later that day, the Israeli military publically assumed responsibility for the strike: “During an
operation initiated by the IDF [Israel Defense Force], near the village of Beit Sahour, missiles were
launched from Air Force helicopters towards the vehicle of a senior activist of the Fatah Tanzim. The
pilots reported an accurate hit. The activist was killed and his deputy, who was with him, was
injured.”937 No mention was made of the elderly women. Aside from this omission, the announcement
is significant because it marked the beginning of Israel’s official assassination policy, or what would
become known as its “targeted killing” policy. Israel was no stranger to assassinations. In fact,
paramilitary Jewish groups carried out political assassinations during the British mandate period (19391947) and state-sponsored assassination continued with remarkable frequency under the structure of
the Israeli state from 1948 through to the 1990s. 938 What was different about the assassination of
Hussein Abiyat, though, was that the Israeli military admitted responsibility for it. International human
rights law considers assassination illegal; it constitutes “extrajudicial killing”, meaning “(of a sentence)
not legally authorized”.939 By openly carrying out the attack on Abiyat, the Israeli military was also
asserting that it had the legal right to kill Palestinian leaders and individuals: it was authorizing killing,
attempting to bring assassination within the law. According to military lawyers involved in these legal
maneuvers, these attacks were not extrajudicial killing or assassination; they were something different,
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they were legal. Their contention was that Israel was now engaged in what they called an “armed
conflict short of war” – a legal term of art not recognized in international law – and the military was
now therefore entitled to target and kill enemy individuals.940 This assertion and the targeted killing
policy that ensued from it would henceforth secure full-time employment for Israeli military lawyers in
providing legal advice on targeting operations.

Israeli military lawyers were involved in providing ad hoc legal advice on targeting operations prior to
2000 but these were covert and classified operations – ‘they never took place’ – and their involvement
was the exception, not the rule. Military lawyers were understandably reluctant to provide details on
these operations but one recalled:
“As part of my career in the army I encountered several different incidents where suddenly I
was called in for an operational meeting to give advice on the rules of engagement. But it was
always a special operation. So, for example, I will never forget: I think in the late 1980s, the
Palestinians […] came up with this PR idea of bringing in a ship with deported Palestinian
terrorists back to the Promised Land; it was full of media coverage. It was called ‘The Ship of
the Deported’, and they planned to sail to Israel and then come abroad with all the journalists
of the world. CNN had just come on air in [19]88 so it was a new idea to do a public media
stunt world-wide. And there was a planning committee. The IDF [Israel Defense Force] wanted
to do a response to this. I won’t go into the operational details. I was asked as a lawyer into
the planning meeting. […] because everyone understood the sensitivity of the fact that it is a
ship full of deported terrorists who will be supported by dozens of international journalists.
‘And what do you do in areas A,B,C, and D?’941 was a legal question, but no one knew the
answer, so they said ‘let’s bring in a lawyer for this one’. […] At the end of the day the ship
never sailed because it had a mishap. A bomb exploded in its engine compartment in Cypress,
and it sank. I wonder how that happened [laughter]…without anyone on board, by the way.
But the bottom line was that that was the first time that I encountered the reality that in really
complicated situations the army doesn’t have a clue.”942
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Like assassinations, the involvement of military lawyers in covert targeting operations was not talked
about. This changed in 2000 when the Israeli military announced its targeted killing policy. Thus, what
had been ad hoc and exceptional prior to 2000 became increasingly normal after 2000 and military
lawyers became intimately involved in not only targeted killings – the killing of specific individuals –
but targeting more broadly. Israel’s targeted killing policy, which military lawyers helped to legally
rationalize from its inception, was concomitant with the involvement of military lawyers in a broad
range of targeting operations – including but not limited to targeted killings – carried out by the Israeli
military. This chapter examines the evolution of the role of the military lawyer in Israel and provides an
account of how they have come to approve and effectively decided the outcome of lethal targeting
operations. In doing so, they have also actively expanded the definition of what constitutes a 'lawful
target'. To make the case, I draw from interviews conducted with former senior military lawyers from
the Military Advocate General Corps (MAGC) of the Israeli military, and from primary and secondary
resources such as legal position papers, legislation and jurisprudence.
The chapter is organised as follows: in the next section I discuss the institutional context of legal advice
in the Israeli military. I then detail the ways in which military lawyers in Israel have long been central to
the rationalization and extension of regimes of violence over the Occupied Palestinian Territories. With
these credentials established, I demonstrate how, at the turn of the millennium, military lawyers helped
create and develop a new legal regime that would pave the way for a juridified form of assassination
that became known euphemistically as Israel’s “targeted killing” policy. Once this policy was in place,
the Israeli military were prepared to publicly and openly assassinate individuals, but the military
required day-to-day legal advice on who, where and under what circumstances it could conduct these
lethal operations, hence the following section, entitled ‘killer criteria & layers of law’ examines a Military
Advocate General (MAG) legal opinion and subsequent Israeli Supreme Court ruling that came to
govern the targeted killing policy. The next two sections focus on different aspects of the role that
lawyers play in targeting operations. In the first, ‘lawyers in the kill-chain’, I detail the role of military
lawyers in a priori defining – and expanding – the scope of who and what can be targeted. In the
second, ‘permission to kill’, I examine their role in dynamic (or live) targeting operations where I return
to the targeting operation that I discussed in the foreword to demonstrate the power that military
lawyers have come to assume in the conduct of Israeli war. In the final section, I draw on ideas of
mobile and travelling law to demonstrate how a ‘legal right to kill’ asserted by Israeli military lawyers
was subsequently adopted, and later expanded, by the US military.
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6.2. ISRAEL’S LAWYERS CORPS
Military lawyers in Israel are not new. The modern Military Advocate General Corps developed from
the legal service of the Hagana, a Jewish paramilitary organisation in what was then the British
Mandate of Palestine (1920-1948). In 1948, under the auspices of the State of Emergency Regulations,
the Hagana legal services were formalized into the Israeli military, becoming known as the Legal
Services Corps.943 With the promulgation of the Military Justice Act in 1956 the Legal Services Corps
was renamed as the MAGC. Its goal, in partnership with military commanders, remains to “promote
justice and the integration of the rule of law within the army; and with determination that stems from
striving for excellence in order to bring the IDF to full success on the legal front”.944 Such ‘success’
requires MAGC lawyers – who today number around 300945 – to perform a number of tasks pertaining
to four primary functions:
1. The enforcement of military justice and disciplinary issues;

2. The provision of legal advice “to the Chief of Staff and all divisions of the military in areas
relating to military, domestic and international law”;

3. The writing of military legislation and policy, including the drafting and promulgation of the
military orders that govern the Occupied Palestinian Territories and;

4. Legal education and training, which includes the Israel Defense Force School of Military
Law.946
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My focus is on the legal advice aspect of MAGC work and the provision of legal advice in targeting
operations. The advice branch of the MAGC is split into three departments: ‘The Advice and
Legislation Department’, ‘Legal Advisor for Judea and Samaria’,947 and the ‘International Law
Department’ (ILD). My focus in this chapter is the ILD. The ILD has existed in its present form since the
early 1990s when it consisted of only a handful of lawyers. Today, the ILD has grown into a unit of
about 30-35 lawyers, plus support staff and around 30 reservists (who are drafted during the planning,
execution and investigation phases of larger operations). As the Department has grown, its lawyers
have become more influential and more widely respected; the ILD now holds a “very important place
in key military decision making”.948

As I noted in Chapter 1, access to MAGC lawyers was not unlimited and key legal opinions concerning
important targeting decisions remain classified, as do specific Rules of Engagement (ROE) and the
Israeli military’s targeting bible, the ‘Targeting Dictionary’. My requests to conduct formal and
structured interviews with active-duty lawyers were at first approved by the current Military Advocate
General, Danny Effroni, but for reasons that were never made clear, were later unapproved. I therefore
rely principally on interviews with former senior military lawyers and on written materials published by
the MAGC and Israeli Ministry of Foreign Affairs (IMFA), as well as unverified media accounts.

Interviewing former military lawyers enabled me to approach those who had previously held very
senior positions. This is crucial in Israel because only military lawyers with rank of colonel or above
have the authority to give the final legal approval in pre-planned targeting operations. Even more
significantly, only the respective heads of the MAGC and ILD have the power to expand the definition
of what the Israeli military considers to be a lawful target. Conducting interviews with former lawyers
also had the advantage that they could speak openly about their work with a certain reflexive hindsight
and even distance that active service lawyers may not have. But lest these views be seen as

In these situations, the MAG – who was responsible for legally authorizing measures suspected of being unlawful – is charged
with retrospectively deciding whether to initiate a criminal investigation into his own conduct and that of his subordinates.”
For this reason two leading Israeli human rights organisations have refused to provide information to the MAG concerning
incidents in which Israeli war crimes may have been committed. In a letter to the MAG, B’Tselem stated, “investigations led
by the MAG Corps do not promote accountability among persons responsible for such violations or reveal the truth”
(B’Tselem, 2014a).
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unrepresentative of current Israeli military practice, it is important to note that the distinction between
active military service and civilian life in Israel is blurred by the category of reserve service. Israeli
military reservists are much more than a wartime draft; they often maintain active links to their former
units, are involved in training the younger generation and receive on-going routine training. Some
lawyers I interviewed were therefore technically not 'former' but rather 'reservist'. Several lawyers
reported that they maintain a keen interest in the on-going work of the MAGC and ILD, while others
continue to attend the same conferences and socialize in the same circles.949 Associations between
reserve and active service remain porous, as one might expect in a highly militarised society and in a
military with a high turnover of personnel. This meant that many of the lawyers I interviewed, though
formally retired or in reserve service, had a good working knowledge of current MAGC/ILD practice.

I detected a certain tendency among Israeli military lawyers to narrate themselves as the heroes of a
harsh military world. The image of their calculated and calm reason amidst the heat and fog of war
was repeatedly conjured, as suggested by former head of the ILD Liron Libman: “If you look at it
simply, the lawyer is the stick in the wheel, stopping the machine […] the person who slows things
down.”950 In the face of controversial targeting legal advice – which I will come to – such selfperceptions must be approached cautiously. One possible way to do this is to employ a textual analysis
of the relevant legal doctrine, court decisions and law of war manuals. This, however, does little to
address the problem of overemphasising the voice of the military lawyer because, as I intimated above,
they also have several other responsibilities, which include inter alia, the authoring of military
legislation and policy; assisting with the writing of the ROE, as well as contributing to journals like the
IDF Law Review. In this chapter I therefore situate the accounts of military lawyers within the broader
historical and political contexts in which they work. This approach is preferable to a solely textual
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analysis of Israel’s “targeted killing” policy, which presents its own problems, as former United Nations
Special Rapporteur on extrajudicial, summary or arbitrary executions Philip Alston has noted.951 The
written policy and court rulings, Alston notes, inevitably appear more “nuanced and somewhat
restrictive” when compared to “actual Israeli practice”.952

A final caveat: in singling out the military lawyer I do not mean to suggest that legal advice and
operational law are the only or even the predominant mediums through which lives in the Occupied
Palestinian Territories are – to speak with Judith Butler – rendered killable.953 To the contrary, the
successive recent disproportional campaigns of military violence against Gaza – Operation Cast-Lead
in 2008-9, Operation Pillar of Cloud in 2012, Operation Protective Edge in 2014 – to say nothing of
the founding violence of the Nakba in 1948 and the ensuing five decades of occupation, clearly show
that Israeli violence is guided by a powerful and enduring colonial Zionist ideology.954 In the face of
such violence – 2,131 Palestinians were killed and 18,000 homes destroyed in Israel’s latest installment
of violence – it is difficult to imagine the how the legal calculation of a handful of military lawyers
could make any meaningful difference to an increasingly lethal Israeli military policy.955 And yet, as I
will show, they do impact operational decision-making in important ways and serve a vital legitimizing
function, even if they remain but one lubricating cog in a vast military machine.

I must also emphasize that legal advice and the juridification of the kill-chain are not the sole means
of rendering military operations at once more effective and more legitimate. My findings on targeting
advice in the Israeli military should be understood to work in consonance with a series of legitimacyproducing technologies that would include, inter alia, the permissive military ethics written and
developed by military ethicist and moral conscience of the Israeli military Asa Kasher and former Air
Force General Amos Yadlin. The Israeli military claim to be ‘the most moral army in the world’ but not
‘the most legal army in the world’: claiming to be the most moral army evokes ethical behavior and
951
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moral restraint, whereas being the most legal army does not. There is a growing literature about
military ethics.956 Not unlike law and legal advice, Israeli military ethics also works as a justificatory
norm, or as James Eastwood exquisitely argues, “military ethics should not be viewed as a constraint
on the IDF but instead as an enabling factor in the resort to force.”957 It would also include the turn to
‘precision weapons’ and ‘surgical strikes’ – which is at once both substantive and rhetorical – that
enables advanced militaries like Israel to claim that weapons technologies are improving at such a rate
that they can measurably reduce the scope of ‘collateral damage’ and thus minimise civilian
casualties.958 The Israeli court systems – both civilian and military – are also integral parts of the
machine that legitimizes Israel’s permanent war against the Palestinians959 and, as I will show, the Israeli
Supreme Court (ISC) in its capacity as the High Court of Justice (HCJ) lent great weight to the legality
of targeted killing in its controversial decision on the matter in 2006. The obvious yet crucial point is
that law and operational legal advice has been one of the many ways that Israel has lent legitimacy to
the occupation and, more recently, its assassination policy as well. I now turn to examine these legal
processes of legitimization, first with regards to occupation before turning to the (re)invention and
development of Israel’s targeted killing policy.

6.3. LAW AS (AN) OCCUPATION
Orna Ben-Naftali and her colleagues write that the story of occupation in Palestine “had been framed
by law even before it became a fact of power” in 1967. They claim that, “already in the early 1960s,

956

Kasher and Yadlin, ‘Military Ethics of Fighting Terror’; Margalit and Walzer, ‘Israel’; Eastwood, ‘“Meaningful Service”’;

Eastwood, ‘Ethics in the Service of Violence in Israel/Palestine’.
957

Eastwood, ‘Keeping a Human Image: Ethical Pedagogy in the IDF’.

958

In an article published on the blog of the Israeli military entitled ‘State of the art technology helps minimize harm to
civilians’, Noam Witman quotes a retired Major General as saying, “From operation to operation the IDF succeeds in
significantly decreasing harm to civilians, something which is allowed for by evolving technology and measures that we did
not have in the past”. Witman, ‘State of the Art Technology Helps Minimize Harm to Civilians’. For a critique of this position
see: Beier, ‘Discriminating Tastes’; Gregory, ‘The Death of the Civilian’; Gregory, ‘War and Peace’; Zehfuss, ‘Targeting’;
Crawford, Accountability for Killing; Herold, ‘The “unworthy” Afgan Bodies : “Smarter” U.S. Weapons Kill More Innocents’.
959

In his study of the jurisprudence of the Israeli Supreme Court, David Kretzmer argues, “the main function of the Court has

been to legitimize government actions in the Territories. By clothing acts of military authorities in a cloak of legality, the Court
justifies and rationalizes these acts.” Kretzmer, The Occupation of Justice, 2. See also: Ben-Naftali and Zamir, ‘Whose
“Conduct Unbecoming”?’; Ben-Naftali, Gross, and Michaeli, ‘The Illegality of the Occupation Regime: The Fabric of Law in
the Occupied Palestinian Territory’; Gross, ‘The Construction of a Wall between the Hague and Jerusalem’; Hajjar, Courting
Conflict; Kretzmer, ‘The Law of Belligerent Occupation in the Supreme Court of Israel’.

255

CHAPTER 6. FRAMES OF LAW
the then military advocate-general – and eventually chief justice of the Israeli Supreme Court – Meir
Shamgar, had designed the legal framework within which the Israeli Defense Forces (IDF) were to
exercise their power as an occupier.” 960 The preparations for occupation were not made in a vacuum
and Israel was no stranger to military government, having effected it over its Arab citizens from
October 1948 to December 1967, and having also occupied Gaza in 1956-57. 961 But by 1967 scores
of officers had been trained by the MAGC’s office in the laws of war and occupation; the ‘simulation
games’ in which they honed their skills created what Shamgar called “a trained reservoir of forces from
within which it was possible to organise the units for action during times of war”.962 In addition:
“Specific officers were designated by name for key posts in the establishment of military
occupation in the territories, and emergency boxes were prepared for the MAG units that
included basic volumes on military occupation theory, among them Shamgar’s own book, The
Military Guide for the Member of the Military Prosecution in Military Government.”963

All of this was done before any bullets were fired. This is noteworthy because it shows a level of
preparedness by the MAGC that in many ways pre-empted the realities on the ground at the time. As
Azoulay and Ophir point out, the early deployment of an administrative and legal apparatus also calls
into question the “commonly held narrative presenting the Occupation as an event that took Israel by
surprise.”964

In the war of 1967, Israel seized control of the Gaza Strip and the Sinai Peninsula from Egypt, the West
Bank and East Jerusalem from Jordan, and the Golan Heights from Syria. The Sinai was returned in
1982 – and the Golan effectively annexed – but Gaza, the West Bank and East Jerusalem remain
occupied. According to Zertal and Eldar, squads from the military prosecution accompanied the Israeli
forces in 1967: “These teams set up courts; gave legal advice; and issued notices, orders, and
960
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announcements that had been prepared in advance to calm the conquered territory and take control
of it.”965 One of these notices, a ‘general staff ordinance’ decreed that Israel would observe the
provisions of the IV Geneva Convention of 1949 relating to civilian populations during wartime, but
this was soon rescinded and replaced by a claim that the convention does not apply.966 The basis for
the claim was that the Territories were not formally occupied but rather “administered”, a radical legal
(re)interpretation not least because the IV Convention effectively bans colonization and asserts the
inalienable right to sovereignty and self-determination of colonized peoples and establishes their right
to resist. This was therefore a way for Israel to relieve itself of the humanitarian obligations conferred
by occupation while also maintaining effective military control of the Territories. This legal blueprint –
military control without full legal responsibility – is still implemented to this day, even though its precise
contours have changed and the legal position has never been accepted internationally. Nevertheless,
the legal preparation for 1967 and the early execution of military proclamations in the Occupied
Palestinian Territories is celebrated today on the MAGC website as its “finest hour”967

A second decision, taken in 1968 by Meir Shamgar in his new capacity as Attorney General, mandated
that the Israeli Supreme Court be given power to review the actions of military authorities in the West
Bank and Gaza. This meant that all military procedures, as well as legal opinions written by the MAGC,
became subject to judicial review; more importantly, it constituted an annexation of those territories
taken in 1967. The annexation also granted the populations under Israeli control the legal right to
appeal to the highest judicial authority in Israel, but those rights came at the expense of the imposition
of Israeli rule968. The MAGC made no opposition to judicial oversight of the military.969 Even after 30
years of occupation, which brought untold violence with it, Shamgar looked back on the decision to
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allow Palestinian petitions in Israeli courts as an international innovation that “even enlightened
countries like the United States and Britain” did not follow.970

Far from guaranteeing the rights of Palestinians, however, the court has rejected over 99% of
Palestinian petitions and the main function of the court has been to legitimize military activities in the
Occupied Palestinian Territories.971 Nevertheless, the increased volume of petitions invariably meant
that some decisions by military commanders would end up being challenged in court and it was this,
Cohen claims, that “contributed to the realization of commanders that they needed legal advice as to
the performance of their tasks, lest their decisions be overturned in court”.972 In this regard, legal
advice in the Israeli military is not only a way for the military to ensure that individual military actions
cohere with established MAGC protocols but also serves as something of a defence mechanism
against external – and purportedly independent – judicial oversight. The latter is doubly important,
Kretzmer claims, because it helps to create and maintain a sense of legitimacy both among the Israeli
public and for foreign observers sympathetic to Israel’s position.973

Israeli military lawyers have been instrumental to the propagation of belligerent geographical
imaginaries, which, in all too real ways, have been projected onto and into what would otherwise be
Palestinian space. The MAGC helped to devise and develop the rules of occupation (the permit
regime, search operations, detention, interrogation, imports and exports, curfews etc.); they oversaw
the seizing of land, the destruction of homes, and the construction of settlements using an old
Ottoman law called muwat (or ‘dead land’) and they have been partly responsible for the creation and
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perpetuation of a two-tiered legal system, one for Arabs and one for Jews.974 Indeed, in March 2017
the United Nations Economic and Social Commission for Western Asia reported, “available evidence
establishes beyond a reasonable doubt that Israel is guilty of policies and practices that constitute the
crime of apartheid as legally defined in instruments of international law.”975 This brief sketch of the
history of MAG legal advice goes some way in explaining why, more recently, legal advisers have been
invited into the operations room to give advice on targeting operations. So long as we refuse Liron
Libman’s instruction to look at things ‘simply’, it is possible to trace a historical line of permissiveness
in the approach of military lawyers in Israel. They have always been force multipliers, invested in
‘military success’ not so much at the expense of the ‘rule of law’ but rather in the pursuit of military
success through law.

6.4. PARADIGMS OF WAR AND THE JURIDIFICATION OF
ASSASSINATION
To fully understand how it is that military lawyers came to play such an important role in targeted
killing operations it is first necessary to understand the shift in political and legal paradigms that took
place in Israel in 2000 following the outbreak of the second intifada. The second intifada was triggered
by Ariel Sharon’s provocative visit to Jerusalem’s Haram al Sharif on 28th September 2000 but the
foundations were laid long before, in what Tanya Reinhart calls the “false expectations” of the Oslo
Peace Process.976 Riots erupted when, armed with his entourage of police, Israeli Prime Minister Ariel
Sharon tried to make his way into the protected Muslim religious site. Within three days 30 Palestinians
and two Israeli’s were killed.977 The violence spread quickly through the month of October as the Israeli
military replaced rubber bullets with live ammunition. Meanwhile, helicopter gunships – like the one
that killed Hussein Abiyat and the two elderly women – took to the skies against mostly unarmed
Palestinians.
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On the street and amid the growing death toll the rules of the game seemed to have changed. As far
as the Israeli military was concerned they quite literally had. On November 15th 2000 the Israeli Ministry
of Foreign Affairs released a press briefing describing new military regulations. The speaker who
conducted the briefing was Col. Daniel Reisner of the ILD, who I introduced in the foreword. He
announced:
“The rules of engagement for the IDF in the West Bank and Gaza Strip have been modified in
accordance with the change in the situation. Prior to the violent events, "police rules of
engagement" were applied. […] the situation has now changed. The Palestinians are using
violence and terrorism on a regular basis. They are using live ammunition at every opportunity.
As a result, Israeli soldiers no longer are required to wait until they are actually shot at before
they respond.”978

Here we witness the transfer of risk away from Israeli soldiers (who used to be able to fire only in selfdefence but who henceforth can fire pre-emptively and unprovoked) to the Palestinian population, a
trend that was later incorporated into Israeli military doctrine and written into the Israeli military’s ‘code
of ethics’. These new procedures were prepared in advance, as one may expect of a legal office
headed by military lawyers who pre-empted the second intifada in much the same way as their
predecessors had foreseen and prepared for the occupation in 1967. Sometime shortly after the start
of the intifada the Israeli military Chief of Staff, Shaul Mofaz, placed a telephone call to the office of
the MAG asking Commander General Menachem Finklestein (then MAG) and Reisner (then head of
the ILD): “Am I allowed, if I identify a terrorist leader on the other side, am I allowed to kill him –
publically, not using clandestine 007 techniques? Can I kill him, and if so under what conditions?”979
Reisner’s response to Mofaz speaks directly to Eyal Weizman’s point that law authorises and channels
violence, and does not prevent it:980 “[W]e came up with a legal opinion which [said] that on the basis
of our understanding of the law […] we think that you can target an enemy terrorist, intentionally target
an enemy terrorist if you fill five conditions.”981
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I will return to these five conditions, but must first underscore the importance and novelty of this
foundational legal opinion. The legal contention was that Israel had entered what MAGC lawyers
termed an “armed conflict short of war”. 982 This relates directly to the discussion in Chapter 2 about
the legal permissibility of war and the combatant’s privilege to kill once a situation of war begins. The
rationale was that placing the intifada in the context of war (rather than civil unrest or police operations)
would pre-empt and deny the applicability of other, more restrictive legal regimes such as
International Human Rights Law (IRHL) or traditional law-enforcement approaches.983 These
paradigms, unlike the laws of war, prohibit targeted killing in all but the most exceptional of
circumstances because they place far greater restrictions on the use of lethal force.984 These details
are important, not least because they show that the legal ground that Weizman argues became so
vital in unleashing disproportionate violence in Operation Cast-Lead in 2009 and in subsequent wars,
was actually prepared nearly a decade earlier. In the context of the ‘war on terror’, these legal
manoeuvres also speak to what Mariana Valverde calls the ‘games of jurisdiction’, the rules that govern
which rules will apply.985 The paradigm of war and logic of targeted killing later travelled from Israel
to the US, where it was used not only in Iraq and Afghanistan but also in Pakistan, Yemen and Somalia.
So dominant and successful has the legal paradigm of war become, that it appears almost invisible,
or as Gregory would have it, it appears in the form of a diffuse ‘everywhere war’.986
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In the weeks that followed the assassination of Hussein Abiyat, the Israeli government denied that an
assassination policy existed. Then, in a meeting of the Foreign Affairs and Defence Committee on
January 9, 2001, Shaul Mofaz confirmed the existence of an assassination policy but insisted that it
was used as an “exceptional method whose goal is to save human life in the absence of any other
alternative”.987 Later that year, the then Attorney General Elyakim Rubinstein made the case that the
various terms used to describe Israel’s assassination policy – ‘liquidations’, ‘extra-judicial killings’ etc.
– were politically damaging and proposed sanitizing terms instead: in Hebrew they would be called
( ממוקד סיכולsikul memukad), which translates as ‘focused prevention’ or ‘focused foiling’. In English,
assassinations would be referred to as “targeted killings”988. These terms are euphemisms designed
to normalize extra-judicial killings989 but what makes targeted killing distinct from assassination is that
it involves an open assertion of the legal right to kill. Thus, whereas assassinations by Israel pre-2000
are said to have never existed in the first instance and to not require legal advice because of their
illegal nature in the second, the advent of targeted killing in 2000 required an extensive legal
apparatus, including the deployment of military lawyers in the planning and execution stages of these
operations.

By inventing the category ‘armed conflict short of war’, the ILD laid much more than the grounds for
Israel’s new ‘targeted killing’ policy. It had also engineered the legal infrastructure for a new kind of
necro-political governance in the Occupied Palestinian Territories. At the centre of this new mode of
governance – what Neve Gordon calls the ‘separation principle’ and what Eyal Weizman calls the
‘airborne occupation’ – is the assertion of control from a distance, a process that was already underway
in the mid-to-late 1990s.990 Gordon explains:
“[b]y the turn of the new millennium, Israel had almost totally abandoned forms of control
whose goal was to manage the lives of the Palestinian inhabitants residing in the West Bank
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and Gaza Strip, and was also reluctant to allow the PA [Palestinian Authority] to continue
administering the occupied population.”991

The political-juridical shift away from direct occupation toward remote occupation and war was
important because in turn, and as we shall see, it laid the foundations for the destruction of an everexpanding scope of targets and – eventually – the mass bombing of Gaza witnessed in 2008-9, 2012
and again in 2014.

To further facilitate what Adi Ophir has called the ‘catastrophization’ of Gaza, in August/September
2005 Israel withdrew its troops and dismantled its settlements there.992 A statement in which Israel
declared it was no longer responsible for the functioning of Gaza accompanied the ‘disengagement’.
From this point on Israel claimed that Gaza was not occupied. The legal rationale depended on a
misleading and controversial definition of occupation as requiring a permanent ‘ground troop
presence’ in Gaza.993 Although Israel had indeed withdrawn its troops from the ground – at least for
the meantime994 – the military maintained (and still maintains) full security control of Gaza’s territorial
waters and seaports, its air space, its borders and even its subterranean and digital/cellular
resources.995 “In this way”, Helga Tawil-Souri writes, “Gaza is not a sealed-off territory, but a space
through which and inside which the Israeli military apparatus continuously operates.”996 Two years
later, in 2007, Israel’s security cabinet labeled Gaza a ‘hostile entity’, thus completing a politicaljuridical process of formally designating Gaza as a threat that must be ‘contained’ only by piercing it
with the use of lethal force.997 And wherever lethal force would be used, henceforth the advice of
military lawyers would be vital to the pursuit of ‘military success’.
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6.5. KILLER CRITERIA & LAYERS OF LAW
While the paradigm of war and the language of the laws of war proved a powerful juridical regime
through which targeted killing could be justified at the political and strategic level (see Chapter 6), it
still required a modus operandi to ensure that it functioned on a daily, operational basis. In this section,
I turn toward the ‘technicalities of law’ as a resource for understanding how the laws of war are
‘worlded’, to speak with David Delaney.998

After assassinating Hussein Abiyat in November 2000 the General Security Services (GSS or Shin Bet)
began pushing for the execution of more targets and by the end of the year the military had
assassinated fifteen people. This grew to a total 61 by the end of 2001 and by the end of 2003
Palestinians were being targeted at a rate of one every four days.999 With targets in long supply, the
military needed an answer to Mofaz’s question as to whom and under what circumstances they could
‘prosecute’ suspected ‘terrorists’. Sometime in early 2001 the MAGC issued a legal opinion setting
criteria to govern the nascent policy:1000

1)

All targeting must comply with the rule of proportionality under the laws of war, meaning that
the anticipated ‘military advantage’ gained by conducting a targeted killing must be
proportional to anticipated civilian casualties and the destruction of civilian infrastructure. This
requirement presumes the existence of an armed conflict and the applicability of the laws of
war, while also concealing the careful preparatory legal work done to establish this legal
reality;

2)

Only combatants and those ‘directly participating in hostilities’ (DPH) are targeted. This is the
‘principle of distinction’. The crucial proviso here was the MAGC’s definition of what
constitutes ‘direct participation’. The legal opinion on DPH was defined around something
called the ‘theory of the circles of involvement in terrorist organizations’, which Reisner
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explained as follows: those in the center (the leaders and commanders) and those in the
second circle (the “foot soldiers”, “the actual people who pull the trigger”) were considered
legal targets. Those in circle three (“logistics and other supporters, the driver, the guy who
provides ammunition etc.”) could be construed as legal but because the question of what
constitutes ‘support’ was especially difficult, the MAGC advised the military to focus on circles
one and two because they deemed them “undisputedly combatants”. The final, outer circle
(those “who support the organization politically, or religiously”) was not considered legal to
target, at least not at the time;

3)

Arrest rather than kill a suspected ‘terrorist’ if possible. A killing can be enacted only after: a)
appeals to the Palestinian Authority calling for the arrest of the ‘terrorist’ and have failed or,
b) the Israeli military has attempted and failed to arrest the suspect. This and the following
requirement are unlike the others because their source is international human right law (IHRL)
and not the laws of war; the key difference being that the latter has no provision that militaries
should seek to arrest the enemy before killing her. For the MAGC, this provision sought to
avoid a “slippery slope” whereby “if you give them [the military] the right to kill anyone, then
there is no limitation”.1001 But it was also a tacit admission that, alone, the armed conflict/the
laws of war model that the MAGC itself had so recently devised did not provide sufficient
safeguards against abuses of the nascent assassination policy. The critical concept here was
what constitutes a “feasible arrest opportunity”, hence condition four;

4)

‘Terrorists’ under Israeli security control cannot be targeted because in these areas there is a
feasible arrest opportunity. If the target is located in areas outside of Israel’s security control
(as defined by Israeli security), however, “a viable arrest opportunity is much more difficult”
and therefore the target can be struck. This requirement explains why the Israeli ‘withdrawal’
from Gaza in 2005 was so crucial: from this point on Israel claimed that it no longer had
security control over Gaza and it is no surprise that around this time the geography of
targeting changes radically from the West Bank to Gaza and by 2007 all targeted killings are
conducted in the latter;1002
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5)

Ministerial level approval from the Defense Minister or Prime Minister must be sought prior
to an attack. This was introduced as a “bureaucratic way of keeping the numbers down”,
according to Reisner. Whether this worked in practice is a matter of perspective: Between 29
September 2000 and 7 July 2014, 543 Palestinians were killed in targeted killing operations,
191 of these were civilians;1003

6)

Assassination is not to be carried out in retribution for past events. It must be aimed at
‘terrorists’ who plan to carry out a terror attack in the “near future”.1004

As an ensemble, these rules are an interesting and often confusing mix – an intentional blurring - of
IHL, IHRL and the concept of self-defence. These requirements served as the primary legal guideline
of the assassination policy for its first six years (i.e. until the Supreme Court ruling on targeted killing
in 2006). In 2001 the Attorney General approved the MAGC legal opinion on targeted killing.1005 The
Chief of Staff, Samual Mofaz also accepted the opinion but found that the military were not ready to
implement it: “We need to interpret it. When is an ‘arrest viability’ not viable? What does
proportionality mean? All these things are good questions. [But] we want them [military lawyers] in the
room with us when we make these decisions.”1006 Following this request, which came from the highest
quarters in the Israeli military, there was a debate between the MAGC and the office of the Attorney
General as to whether a military lawyer should be present at operational meetings. The latter believed
that they should not and affirmed the role of the lawyer should be to provide legal opinions in advance
of operations and not during them. The MAGC, as the military’s legal office felt different, however: “If
my clients say[s] to me that they want to make sure that they comply [with the law], therefore they want
me to be in the room to help them make the right decisions, how dare I say no?”1007
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Israeli commanders at the time were becoming increasingly aware of the threat of universal
jurisdiction1008 and the growing use of transnational legal activism scrutinizing military activity (see
Chapter 8).1009 In 2002 the International Criminal Court (ICC) was established, thus providing a formal
avenue for human rights groups and other non-state actors to pursue these claims against Israeli
politicians and military personnel. The Israeli government refused to recognise the jurisdiction of the
ICC over Israel and has fought vociferously against the organisations – especially Israeli organisations
– that collect evidence that could be used in proceedings against Israelis.1010 Nevertheless, in 2001 a
Belgian court indicted Ariel Sharon, the then Foreign Minister, for crimes committed in the Sabra and
Chatila refugee camps in Beirut in 1982 and since then, it is reported that over a 1000 lawsuits alleging
war crimes by Israeli ministers and military personnel have now been filed around the world.1011 The
Israeli Government and the MAGC have become very concerned about these claims, especially since
the publication of the Goldstone Report in 2009 (the UN investigation into war crimes committed by
Israel and Hamas in the 2008-9 war), which was very critical of Israel’s targeting policies, characterising
them as ‘disproportionate’ and ‘indiscriminate’. Cables leaked by Wikileaks show how, shortly after
the publication of the Goldstone Report, the then MAG Avichai Mandelblit met with US Ambassador
James B. Cunningham and advised him that the Palestinian Authority’s “pursuit of Israel through the
ICC would be viewed as war by the GOI [Government of Israel]”.1012 It is difficult to see how such a
belligerent response to judicial remedy would ever be justified, especially because Israel already
considers itself at war with Palestinian groups. Nevertheless, against this background it is hardly
surprising that Israeli commanders would want legal cover for their actions: as Reisner pointed, “The
commanders hear about this and say, ‘I might find myself in that court; where is my lawyer’?”1013 The
military and the MAGC won the debate and military lawyers in Israel became ‘operational’ in late
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2000/early 2001. Before I explore this operational role, however, there is one more layer of law that
requires our attention.

In 2001 Siham Thabet – the wife of the assassinated Palestinian Authority leader Thabet Thabet – filed
the first petition challenging the targeted killing policy to the High Court of Justice. Israeli Knesset
member Muhammad Barakeh filed a second petition for an order nisi and an interim injunction.1014
The HCJ dismissed these claims, declaring that targeted killing is a ‘non-justiciable’ political
question.1015 In 2003 the HCJ eventually accepted a petition filed by the Public Committee against
Torture in Israel (PCATI) and LAW: The Palestinian Society for the Protection of Human Rights and the
Environment. The Court decision handed down by Justice Aharon Barak in 2006 accepted without
questions that Israel was at war with Palestine. Crucially, it also affirmed the legality of the targeted
killing policy, stating “we cannot determine that a preventative strike is always legal, just as we cannot
determine that it is always illegal”.1016 To this end, the Court set criteria to ensure the legality of
targeted killing operations: 1) precaution must be taken to harm only combatants and civilians who
are DPH (the principle of distinction); 2) lethal force should not be used if "less harmful means can be
employed" (e.g. arrest and trial); 3) excessive harm is prohibited (the proportionality principle); 4) in
cases where excessive harm is believed to have been caused they should be investigated.

The conditions set by the Court were remarkably similar to those laid out in the MAGC legal opinion.
This is perhaps unsurprising given that 240 Palestinians had already been assassinated by the time
the Court had reached its judgement, providing it with an awful lot of precedent (and an equal measure
of very serious and senior criminal prosecutions to attend to if it found aspects of the policy illegal).1017
For Lisa Hajjar this demonstrates “another instance in which international law is interpreted by the
state and endorsed by the HCJ to frame existing state practices as compatible with the law itself”.1018
It is also unsurprising that the HCJ should so closely adopt the legal principles laid out in the MAGC
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legal opinion given Kretzmer’s important claim, “that in almost all of its judgments relating to the
Occupied Territories, especially those dealing with questions of principle, the Court has decided in
favor of the authorities, often on the basis of dubious legal arguments”.1019

In one key instance, however, the HCJ went further than the MAGC opinion. The Israeli State, with
advice from the MAG Office and Attorney General requested the Court to help them create a third
category between civilian and combatant called an ‘unlawful combatant’.1020 This controversial
designation had already been employed by the US in the ‘war on terror’ (and would later be challenged
by the US Supreme Court).1021 This new category of person could be killed (based on their status as a
combatant) but would not be afforded the rights accorded to combatants (such as prisoner of war
protection). The Court rejected the legal basis for recognizing this third category.1022 More accurately,
it found a creative way to operationally achieve what the State was asking without having to adopt the
controversial ‘unlawful combatant’ category. Instead, the Court embraced a doubly expansive
interpretation of DPH. The first extension concerned the definition of ‘direct participation’. The MAGC
had opined that only circles one and two could be legally targeted but the Court expanded the scope
of legality to the third circle, to those who provide logistical and other support to ‘terrorists’.1023 Even
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more controversially, the Court also said that the homes of ‘terrorists’ and those who allowed
‘terrorists’ to use their home would also be considered as taking a direct part in hostilities and could
therefore be targeted accordingly.1024 The second expansion concerned the element of time that is
built into the concept of DPH. According to Additional Protocol One (which the Court recognised as
customary law, thereby reaffirming that Israel is bound to it), “all persons who are not members of
State armed forces or organized armed groups of a party to the conflict are civilians and, therefore,
entitled to protection against direct attack unless and for such time as they take a direct part in
hostilities”.1025 This provision was designed to protect civilians, and this right to protection would
extend even to those civilians who are planning to take or who had previously taken a ‘direct part in
hostilities’. The Court rejected this rule, however, stating,
“a civilian who has joined a terrorist organization which has become his "home", and in the
framework of his role in that organization he commits a chain of hostilities, with short periods
of rest between them, loses his immunity from attack "for such time" as he is committing the
chain of acts. Indeed, regarding such a civilian, the rest between hostilities is nothing other
than preparation for the next hostility”.1026

By inventing the category of a ‘chain of hostilities’ and by claiming that ‘rest’ amounts to ‘preparation’
(thus constituting participation) the Court effectively transformed a temporary action into a permanent
combatant status. With it, the Court radically expanded the definition of a ‘legal target’.

What was an audacious legal thesis only six years earlier became a standard practice endorsed by the
highest court in Israel in 2006. But what is more, in pushing the definition of DPH beyond that imagined
by the MAGC, the Court expanded yet again the definition of who and what constitutes a permissible

1024

I use the word ‘bizarre’ and ‘controversial’ advisedly: one of the very lawyers who helped write the MAGC legal opinion

justifying assassination thought that the Court went too far in its definition of who and what constitutes a legal target:
“Barak, in his ruling came up with a crazy definition of DPH. He said that the famous issue, for example, if someone allows a
terrorist to use his house. Now in my world that person is a civilian who may be tacitly or passively supporting the terrorist but
he is not a legitimate target in and of himself. He could be collateral damage in an attack against a legitimate target – could
be depending on proportionality. But he [Barak] specifically writes that this person is a legitimate target in and of himself
because he is providing direct support to him. I disagree. I think he went way too far. I think he went way too far because he
refused to accept [our] unlawful combatant [opinion]; he wanted to compensate.” Reisner, interview, his emphasis.
1025

International Committee of the Red Cross (ICRC), ‘Interpretive Guidance on the Notion of Direct Participation in

Hostilities under International Humanitarian Law’.
1026

Israel Supreme Court, Public Committee Against Torture in Israel v. Government of Israel, HCJ 769/02 at ¶39.

270

CHAPTER 6. FRAMES OF LAW
target. In part, this merely legalized actions that had already become standard operating procedure.
But in expanding the definition of DPH the Court also set precedent for and gave strength to future
MAGC legal opinions; legal advice and ROE that would, when the operational circumstances required
it, push the envelope on permissible targets even more.1027 To these operations I now turn.

6.6. LAWYERS IN THE KILL-CHAIN
As per MAGC guidelines and orders from the Chief of Staff, military lawyers provide advice at two key
stages of military operations: the planning (deliberative) stage and the dynamic (live) stage.1028 Preplanned targets are targets that have been identified in advance because of their putative military or
‘hostile’ status, and these can include both people and objects, including infrastructure, buildings, and
weapons facilities. These targets are normally identified before battle commences – and struck in quick
succession in the first days of an operation – but targets that emerge during combat can also have a
pre-planned component so long as there is time for deliberation (i.e. for such time as the identified
target does not pose an immediate threat). Dynamic targets are those which were not identified in the
planning process and which emerge during fighting. Examples might include specific mobile missile
launch sites (and the people involved in the logistics of setting-up these sites and firing the missiles);
weapons convoys (and the drivers of such convoys); Hamas operatives or civilians who are DPH and
whose identity is not known in advance.

The procedures for pre-planned targets and dynamic targets are different, and involve different actors
and levels of decision-making. Pre-planned targets are organized at a higher level, normally at or
above the Divisional level, whereas dynamic targeting is delegated further down the chain of
command to the Brigade level and to individual fighting units, where it is field commanders who make
targeting decisions. Lawyers are involved extensively and nearly always in the former but only serve in
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an ad hoc basis in the latter. Unlike in the US military, Israeli military lawyers do not escort forces ‘in
the field’. Accordingly, the role played by the lawyer is very much contingent upon the type of
operation, whether pre-planned or dynamic. This section focuses on pre-planned targeting and the
power of the military lawyer to produce an ever-expanding scope targets through creative and novel
legal classification. The following section focuses on dynamic targeting.

For pre-planned operations military lawyers provide “legal advice to the IDF on a range of issues
including with regards to the formulation of Rules of Engagement and legal assessment of potential
targets.”1029 Target lists are drawn up by the GSS and are then prioritized before being viewed by a
special committee comprised of senior ranking military officers (drawn from inter alia intelligence;
imagery analysis; munitions; and operations branches) and at least one military lawyer with the rank of
General or above. The committee is then responsible for the vetting of individual ‘target folders’ in
the ‘target bank’. Each operation has what is called an ‘operational order’, the legal section of which
governs “the legal principles with regard to particular targets”, including the stipulation of
prohibitions.1030 In planning meetings, which can involve up to 20 people and typically run for 60-90
minutes, the lawyer is expected to speak quickly (anywhere between two and five minutes) and to put
the “bottom line up front”, to necessitate quick decision making.1031 There is a special page inside
each target folder – these folders contain a mix of printed and electronic files – where the legal adviser
writes her/his opinion on the operation, often only a line or two. Sometimes this will be straightforward
and the target receives legal approval. Other times the lawyer will set conditions and only when these
conditions are met will an operation be considered legal.

Unlike the legal criteria outlined in the previous section, these are what are known as ‘operational
orders’ or ROE and provide a more detailed and individualised operational instruction. The operational
orders/ROE are dynamic documents, as Demarest explains, “a mission may require multiple ROE
instructions to correspond with varying phases of a deployment, different geographic locations and
even different levels of classification.”1032 Although the exact details are classified, the following are
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typical provisions for targeted operations: a specific day or specific time of day is designated (e.g. if it
is during school hours, children are presumed to be at school); a target may be struck only when ‘x’
number of civilians or less are present (this calculation depends on the value and priority of the
target);1033 a target may be hit only after warnings are given for civilians to evacuate.1034 Target folders
may be incomplete or might have out-of-date intelligence that requires updating before it can be
given proper legal consideration. In such cases, the legal department would say “well, this isn’t good
enough, you know, go back and get some more [intelligence]”,1035 which is fine if there is time to
collect more intelligence. Where time is limited, responsibility is delegated to commanders in the field,
a point I return to below. 1036

Military lawyers rarely find themselves in a position where they are required to say a straightforward
‘no’ to a commander for a pre-planned operation. This is partly because commanders are fully aware
of the history of legal advice – what has been approved and what hasn’t – and do not want to waste
time and energy proposing targets that likely will not be approved.1037 Occasionally this does happen:
“they [the commanders] would sometimes try and, you know, get it through. But we’d [the lawyers]
say no that’s not good enough”. There is also a sense in which military lawyers do not want to be the
‘spanner in the works’ once an operation is in the advanced planning stages, so lawyers try to avoid
these situations by involving themselves in the early planning stages of operations. All commanders
receive some training in the laws of war and there is little doubt that there has been a growing
institutional acceptance of law of war principles in the Israeli military.1038 But accepting the laws of war
principles is not one and the same thing as accepting the more restrictive principles of that legal
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regime, which is why the MAGC and ILD refers not to International Humanitarian law (IHL) but rather
the Law of Armed Conflict (LOAC), semantically emphasising the armed conflict over and above the
humanitarian obligations conferred by that legal regime (see Chapter 1 and Chapter 2).

Another explanation for why legal advisers rarely say ‘no’ could be that they have taken a generally
permissive approach to targeted.1039 Linked to this is the obvious fact that legal advisers belong to the
same military institute and their client; their ability to actually say ‘no’ is therefore culturally
conditioned. Evidence of this lies in the wake of every pre-planned target because military lawyers vet
all targets that are ‘withdrawn’ from the ‘target bank’ before execution. But legal approval has been
given even to the most seemingly lawless and grotesque targeted operations. On 22 July 2002 the
Israeli Air Force (IAF) dropped a one-tonne bomb on the house of Saleh Shehade, the leader of Hamas’
military wing (see Chapter 6). In addition to Shehadeh and his guard, thirteen civilians, including eight
children were killed, and dozens more injured. The strike proved so controversial that Israel set up a
special investigatory committee to find out why so many civilians had been killed. Nearly a decade
later, the IMFA published its report, which included this immensely important passage:
“[A] gap arose between what was expected and what actually occurred. The central reason
for this gap was incomplete, unfocused and inconsistent intelligence information with regard
to the presence of civilians in the structures adjacent to the Shehadeh house (the garage and
huts), where most of the civilians died. This gap stemmed from incorrect assessments and
mistaken judgment based on an intelligence failure in the collection and transfer of
information to the various echelons involved in the points of contact between the different
agencies involved”1040

Yet the IMFA excused all those involved of any wrongdoing – including the military lawyers and
Defense Minister who authorized the strike – because the disproportionate killing was “unintended,
undesired and unforeseen”1041. Paradoxically, the strike was legalized precisely because proper
procedures were not followed and because it resulted from an incompetent planning process through
which civilians could not be identified or seen.
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The role played by military lawyers in individual targeted killing operations such as the one that killed
Saleh Shehade and his family later paved the way for their wholesale involvement in large-scale
targeting decisions during major military campaigns. Arguably, it is in the planning stages of major
military operations – rather than individual targeted killing operations – that military lawyers have
proved most potent in extending the scope of legal violence. A brief survey of major targeting
decisions must suffice.

In 2002, the Israeli military laid the foundations for the attacking of civilian and government
infrastructure. During that war, dubbed ‘Operation Defensive Shield’, the IAF struck a variety of targets
including the Ministry of Education; the Ministry of Civil Affairs; the Palestinian Legislative Council, the
Central Bureau of Statistics, and the al-Bireh Municipal library.1042 A MAGC legal memo (which remains
classified) defined these as legitimate targets. In 2006, in Lebanon, the Israeli military demonstrated
that the targeting of the civilian population and civilian infrastructure was not an anomaly but would
henceforth become a policy. The logic was to bomb the civilian population into rejecting Hezbollah
and in-turn deter Hezbollah fighters from taking up arms against Israel; i.e. morale bombing. Two years
later – and making a promise for future violence of this kind – the Commanding Officer of Northern
Command, Maj. General Gadi Eisenkott, unveiled what became known as the "Dahiya Doctrine":
"In the Second Lebanon War we used a great deal of bombs. How else were 120,000 houses
destroyed? […] What happened in the Dahiya Quarter of Beirut in 2006, will happen in every
village from which shots are fired on Israel. We will use disproportionate force against it and
we will cause immense damage and destruction. From our point of view these are not civilian
villages but military bases. […] This is not a recommendation, this is the plan, and it has
already been authorized"1043

This is not a defensible interpretation of the laws of war; disproportionate force is by definition illegal
as it constitutes a violation of the principle of proportionality. Yet just two months before the outbreak
of Operation Cast-Lead the Institute for National Security Studies (INSS), a think-tank at the Tel Aviv
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University which reflects mainstream military thinking, published an article by Dr. Gabriel Siboni, a
Colonel reservist who claimed that "[t]his approach is applicable to the Gaza Strip as well.”1044

The planning for Operation Cast-Lead began six months in advance and military lawyer David
Benjamin boasted that they were “intimately involved [in the] approval of targets”.1045 On the opening
day of the assault – 27 December 2009 – the Israeli Air Force bombed a police cadet graduation
ceremony, killing nearly 50 policemen. Three weeks later the Israeli military had killed a total of 248
civilian policemen who were not DPH. An ex post facto investigation by the IMFA revealed that the
MAGC had approved the targeting of policemen on the basis that the “police are part of the armed
forces” of Hamas.1046 This gives a sense of the power of pre-defining targets through legal categories
and it is not difficult to see how a single legal opinion – ‘the police now constitute a military target’ –
conditions and sets in motion not one but several targeting decisions. Two weeks into the operation,
Israeli military spokesman Captain Benjamin Rutland confirmed that the ‘theory of the circles of
involvement in terrorist organizations’ had been revised and expanded to include the third and
possibly also the fourth circles that had once been considered illegal targets by the MAGC. Rutland
told the BBC: “our definition is that anyone who is involved with terrorism within Hamas is a valid
target. This ranges from strictly military institutions and includes the political institutions that provide
the logistical funding and human resources for the terrorist arm”.1047 As documented by the Goldstone
Report, the expansion of the definition of what constitutes a legitimate target lead to mass destruction
and death of persons and objects that should have been immune from attack, including, inter alia,
civilians attempting to evacuate their houses; whole families who were in no way DPH; homes and
whole residential areas; food and energy production facilities; medical facilities and medical vehicles;
UN buildings and mosques.1048 To justify each of these strikes the MAGC offered two legal innovations:
first, it defined civilian infrastructure as ‘dual use’, meaning that when a given facility or building is also
used for military purposes it loses its protected status thus rendering it a “legitimate target”.1049 The
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same principle was later used to restrict imports into Gaza: materials that could be used for military
purposes – which includes supplies like concrete that are vital to everyday life and reconstruction after
military bombardment – were prohibited or severely limited from entering Gaza from 2006 onwards
and these restrictions remain in place today. Second, and as documented by Eyal Weizman, the Israeli
military made extensive use of ‘technologies of warning’, which were used as a carte blanche to target
civilian areas after they had received warnings to evacuate.1050

Despite the Israeli military’s refusal to accept the findings of the Goldstone Report there is some
evidence to suggest that the legal onslaught faced by Israel following Operation Cast-Lead – and
especially following the publication of the Goldstone Report in September 2009 – impacted the
conduct of the following operation in November 2012. A month after ‘Pillar of Cloud’ came to an end,
former IAF General and now director of INSS Amos Yadlin confirmed, “the ghost of the Goldstone
report was hovering in the rooms where the list of targets was approved.”1051 Operation Pillar of Cloud
did result in far less casualties than Operation Cast-Lead: 167 compared to 1,387-1,417, according to
B’Tselem and the UN respectively.1052 However, the lower casualty count is more likely due to the twin
facts that, unlike in Operation Cast-Lead, Operation Pillar of Defense did not have a ground invasion
component and lasted eight days in comparison to three weeks. Counter to the official Israeli narrative,
a report issued by Israeli human rights organization B’Tselem, “challenges the common perception in
the Israeli public and media that the operation was “surgical” and caused practically no fatalities
among uninvolved Palestinian civilians.”1053 Furthermore, in a letter to the New York Times, Israeli
military spokesperson Lieutenant Colonel Avital Liebovitch outlined the legal justification for striking
media and communications facilities and killing Palestinian and foreign journalists:
“when terrorist organizations exploit reporters, either by posing as them or by hiding behind
them, they are the immediate threat to freedom of the press. Such terrorists, who hold
cameras and notebooks in their hands, are no different from their colleagues who fire rockets
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aimed at Israeli cities and cannot enjoy the rights and protection afforded to legitimate
journalists.1054

If any lessons were learnt from Operation Cast-Lead they were in any case forgotten by the summer
of 2014. When UN Secretary General Ban Ki-moon visited Gaza nearly two months after the end of
Operation Protective Edge he could not find words for the destruction he witnessed, saying that it was
“beyond description”.1055 The Israeli military struck some 5,266 targets in Gaza and the air force also
carried out 840 strikes in support of troops on the ground.1056 According to a bomb disposal expert
in the Gaza Ministry of Interior this amounted to over 20,000 tons of explosives, the equivalent of six
nuclear bombs in as many weeks.1057 Reports from human rights organisations suggest that the overly
permissive approach adopted by legal advisers in Operation Cast-Lead were re-adopted and even
extended in preparation for the most recent violence, giving rise to what Laleh Khalili has called a
“habit of destruction”.1058 Medical facilities and medical workers were targeted,1059 as were UN
shelters and schools,1060 acts that were condemned by the White House as "totally unacceptable" and
"totally indefensible".1061 Ban Ki-moon is currently considering establishing a board of inquiry to
investigate the shelling of the UN facilities and killing of UN staff.1062 In addition, in a letter to the
MAG, B’Tselem suggested that legal and military directives had been given “to attack the homes of
operatives in Hamas and other organizations as though they were legitimate military targets”.1063
B’Tselem’s investigations also found a “proliferation of incidents in which many civilians were killed in
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a single incident – more than in previous operations – in terms of both the number of casualties in
each incident and the overall number of such instances.”1064

Although the MAGC has not yet published its legal rationale for Operation Protective Edge or why
the Israeli military targeted civilians and particular civilian infrastructure, we do know that all preplanned targets were given legal approval in advance of the operation (and lawyers “were constantly
present and available to commanders […] to provide ongoing operational legal advice” during the
fighting.1065 Even the most lethal and large-scale violence went through legal review – it was legally
authorised – a fact that begs the question of whether military lawyers are mere fig leafs for late modern
military violence. Before I attempt to answer that question though, we must first attend to the role of
the military lawyer in dynamic targeting operations.

6.7. PERMISSION TO KILL
Dynamic (or ‘live’) targeting operations are different from pre-planned operations in several ways. The
most obvious difference is that the luxury of time is not available during dynamic targeting: decisions
must be made quickly, often in seconds and minutes, not hours and days. There are two reasons for
this, which give rise to two different types of dynamic targeting. The first type is where a strike is
required to support troops who have encounter the enemy. This is called a ‘troops in contact’ or TIC,
which in turn requires ‘Close Air Support’ or CAS.1066 The second, defined as a ‘time-sensitive target’,
is a target that emerges during battle and whose elimination is necessary either because of its high
value or because it poses – or will soon pose – a threat to friendly forces. These are distinctions made
by the Joint Forces of the US military – which, unlike Israel, publishes vast amounts of doctrine and
protocols – but Israel reportedly uses similar protocols (see Chapter 8).1067 Both cases are marked by
an intelligence picture that is nearly always more incomplete than pre-planned targeting operations.
This means that targets that do not or would not receive legal approval in pre-planned operations –
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for example because they lack intelligence – are frequently given the green light when categorized as
time-sensitive or TIC. This is because those in the operations room are less likely to ask questions
when Israeli troops are in danger.1068 Thus, calling-in ‘CAS’ or designating something as a ‘TST’
provides an expedited means for the validation and execution of targets. While this may give rise to
abuses of targeting protocols – while also circumventing the deliberative targeting process and
involvement of higher chains of command – from an operational perspective it does make sense;
different rules of engagement apply when troops are in danger as opposed to when they are not. The
consequence of all this, however, is that dynamic targeting commonly leads to a much greater number
of civilian casualties than does pre-planned targeting which is not time-sensitive.1069 Former head of
the ILD, Pnina Sharvit-Baruch, explains: “It must be understood that when the Israeli forces are being
attacked all the time, fire is used as cover, or as part of a retreat, or firing back at a source of fire, and
it is more difficult to limit civilian casualties.”1070

The role of military lawyers in dynamic targeting has changed over time. At first their involvement
amounted to teaching the commanders about the laws of targeting in advance of battle so that they
could think for themselves and apply it during fighting, and this remains a strong component of the
MAGC approach to live operations.1071 Lawyers have also given some form of live advice in major
military operations since at least the 2006 Lebanon War and they played an important role in ongoing
operations in Operation Cast-Lead whenever there was a planning component to a particular targeting
operation.1072 If there was no planning component, they were generally not involved.1073 But lawyers
from the ILD nevertheless worked around the clock during Operation Cast-Lead: “you get always more
targets […] I think I was barely at home”, reported Pnina Sharvit-Baruch who was head of the ILD
during the three week campaign.1074
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What had been an ad hoc approach to targeting advice in dynamic targeting operations even up to
and including Operation Cast-Lead became institutionalized following the publication of the
Goldstone Report and the allegations that Israel had committed war crimes. In 2010, the Chief of Staff
Gabi Ashkenazi issued an order requiring military to consult with legal advisers while military
operations are underway and not just when they are being planned. The first time this was effected
was in 2012, in Operation Pillar of Cloud, when,
“the MAG Corps activated a specially designed mechanism so as to ensure that legal officers
were constantly present and available to commanders on the Division level up to the Chief of
General Staff to provide ongoing operational legal advice. The legal advisors that
accompanied these commanders provided legal advice on a wide range of issues – including
target classification, the use of weaponry, the provision of advance warnings to civilian
populations”1075

Today, military lawyers are on-call or present to give legal advice even in dynamic and fluid operations,
though it should be underscored that lawyers are not escorting soldiers in the field and making
decisions for them; at present, legal advice only goes down to the Divisional level. Typically, advice is
sought under the following circumstances: if time permits; if the target poses a new legal question (i.e.
if a new class of target is being considered); if there is uncertainty about the military character of a
target, especially if it is thought to be ‘dual-use’; and if striking the target could involve high ‘collateral
damage’. The main problems with providing live legal advice are the time constraints and the very
real concern that legal advice could disrupt combat and potentially endanger Israeli lives. As Amos
Guoria explained: “you have to facilitate decision making quickly. […] you’ve been mandated with
explaining the legal parameters to commanders who need to decide quickly”. But part of the problem
is also organisational: where can the lawyer have the greatest impact? Given staffing and rotational
issues, this is a very real concern. One lawyer put it thus: “One of the dilemmas of the lawyers [is]
where to put yourself? Which junction can you be most effective? It’s not only in terms of geography,
but in terms of the processes, like who is talking to whom, and whose consulting whom. You have to
be in the right place, it’s not easy […]”1076
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But the involvement of lawyers in live operations also presents another, quite different problem for
operational decision-making. In 2008 a government-appointed investigatory committee published its
findings into Israel's military shortcomings in the 2006 Lebanon War. In that war, commanders had
been given a generous range of pre-planned targets – 150 of them, according to Antony
Cordesman1077 – but what worried the Winograd Commission was the involvement of lawyers during
operations: “We fear that the extended reliance on legal advice during military operations might cause
the transference of responsibility from elected officials and commanders to advisors, and might hinder
both the quality of the decisions and the operational activity.”1078 In short, there was a real worry that
military lawyers appeared to be making decisions and that the military was delegating command
responsibilities to legal professionals. I now return to the targeting operation that I discussed in the
foreword as it poignantly represents the power that military lawyers have come to assume in dynamic
operations.

In the targeting operation that I outlined in the Foreword, a ‘terrorist group’ in Gaza had kidnapped
an Arab working undercover as an agent for the Israeli military. The group were torturing him. The
Israeli military formed a special targeting group to make a decision as to whether they should fire a
missile, killing both their own agent and the ‘terrorists’. The targeting group could not make up its
mind and so requested the assistance of Col. Daniel Reisner, the head of the International Law
Department. The question they asked Reisner – can we fire the missile? – implied that they were
seeking legal approval for their actions. At this point Reisner became frustrated because it became
apparent that the targeting team were effectively shirking their responsibility to decide onto him. This
was not his decision to make because military lawyers are supposed to advise, and not approve or
decide. The commander is the decision-maker. Or at least this is how it is supposed to work. After
launching into an impassioned lecture on command responsibility Reisner subsequently went on to
provide the permission that the targeting team were looking for, and I quote him again:
“[…] I don’t think it’s a war crime to attack the house. I’ll tell you why not: because you have
a military reason to attack, you’ve got the target, you don’t have any indications of any
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civilians, you haven’t seen any civilians in the house and the blinds are shut, there is no laundry,
let’s say 60% that the house is currently uninhabited and 40% that maybe there is someone
there. But given the balance of things and the time here it doesn’t look like a war crime even
if you get it wrong. However, if it’s a local orphanage and we got it wrong, and we are going
to kill them then we are all in shit.”

The leading commander thanks the lawyer; the green light has been given and the operation will go
ahead so long as they can also get clearance from the Defense or Prime Minister. Again, as I noted in
the Foreword, it is not clear from this example who makes the effective decision to go ahead with the
operation, but it does not really matter: Reisner still bears responsibility as an advisor. What would
have happened if the targeted killing team didn’t ask the lawyer? What if the lawyer said no? The
lawyer provides what reads very much like a legal cover for the attack, but the advice is not
unequivocal: there would be trouble if they got it wrong and killed innocents. The question of who
makes the formal final operational decision could not be more clear-cut: it is always the military
commander. But as I have tried to show, operational practice is not one and the same thing as the
written rules of the laws of war and in the space of operational law and legal advice it is much more
difficult to identify where responsibility lies between the commander and the military lawyer.

Another example should secure the point. One former legal adviser to IDF Southern Command told
me how he once received a call from a commander at 3am asking him for permission to engage:
“There is no doubt that if I would have said yes, the guy is dead. No doubt in my mind […]”. The ‘guy’
in question was, as far as the lawyer was concerned, clearly a civilian and it should have been obvious
to the commander that he was not allowed to attack. Reflecting on the phone call, former military
lawyer Amos Guoria recounts:
“Did he want to call me? Shit, I don’t know. He clearly sought me out. There are different ways
to cut the cookie. Did he seek me out because he wasn’t convinced and needed someone to
convince him, to reassure him that this should not be a ‘go’? Was he not sure, but was willing
to be convinced that it’s a ‘go’? Did he want to cover his rear end so he could say if he whacks
the guy and it’s the wrong guy, ‘well I consulted with the lawyer’? I don’t know.”1079
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As these examples suggest, the military lawyer serves a different function in live/dynamic operations
than s/he does in pre-planned operations. Whereas, in pre-planned operations the power of the
military lawyer is located through the a priori classification of targets, a prerequisite for their
destruction, in live/dynamic operations their advice is more immediate. The lawyer’s advice carries
clarity amidst urgency: if the lawyer says ‘yes’ and if there are Israeli lives in danger, then the
commander needs little other information to make his or her decision. If things go wrong then the
presence of a lawyer symbolises reason and protocol: rational legal procedures were followed, even
if a mistake was made. The fact of the former is nearly always enough to exculpate the latter, as the
case of Saleh Shehade so painfully demonstrates. I am adding my own gloss here, but my analysis is
not too distant from the way that the Israeli military and government think about the role of law and
lawyers in protecting Israeli lives, whether civilian or soldier. One military lawyer explained to Haaretz
following Operation Cast-Lead that the MAGC’s job ‘was not to fetter the army, but to give it the tools
to win in a lawful manner’.1080 More recently, and in the days following the mass destruction of
‘Protective Edge’, former Minister of Foreign Affairs and now Minister of Justice, Tzipi Livni, wrote on
her Facebook page that Israel had, “acted divisively, using our understanding of the law to its full
extent, so that IDF soldiers would be able to protect Israeli citizens while being furnished with a legal
flak jacket and with a legal Iron Dome over their heads”.1081

If there were a metaphor for the role played by military lawyers, perhaps this is it. Just as the ballistics
expert carefully weaves Kevlar into a vest that will protect its wearer, Israeli military lawyers weave a
double thread of laws to create jackets that will both shield Israeli’s from accusations of illegality and
immorality while also providing them with the necessary protection and means to injure, destroy and
kill the enemy. Accusations of illegality throw into disrepute Israel’s claim that it has the ‘most moral
army in the world’ and so the fending off of accusations of illegality is always and already also a way
of protecting this moral imaginary.
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6.8. TRAVELLING LAW
Israel may have been the first state to unleash a publicly defended targeted killing policy, but it has
not been the last. Though it may now seem difficult to believe, the European Union (EU) and the US
condemned the 2000 attack on Hussein Abiyat, and rejected Israel’s legal justification for targeting
individuals. British Foreign Secretary Jack Straw claimed that the assassinations were "unlawful,
unjustified and self-defeating."1082 The EU insisted that the policy amounted to "extrajudicial killings",
while State Department spokesman Richard Boucher said such action was "heavy-handed." The US
government made it repeatedly clear that it opposed targeted killings.1083 An international fact finding
mission, established by President Clinton and led by former US Senator George Mitchell refused to
accept the Israeli view that the threshold of ‘armed conflict’ had been crossed. As far as Mitchell was
concerned, the intifada constituted civil unrest – a domestic police issue – and not war. The Mitchell
Report dismissed the idea of war as being “overly broad” and noted that the “IDF should adopt
crowd-control tactics that minimize the potential for deaths and casualties,” urging further that “an
effort should be made to differentiate between terrorism and protests.”1084 The message was clear:
terrorism could not legitimately be dealt with via recourse to war, and Israel should revert back to the
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law enforcement approach, a legal regime that places far greater restrictions on the use of lethal force
than does the laws of war.1085

The US criticism of Israeli targeted killing policy was short-lived, however. By 2000, the CIA was already
flying Predator drones over Afghanistan in search for Osama bin Laden, but the Predators were still
unarmed when Israel announced its targeted killing campaign. In late 2000 the head of the CIA’s
Counter Terrorism Center, Cofer Black, decided to arm the Predator even though the head of the CIA,
George Tenet, still had “serious questions about the new killing technology and the ethics and legality
behind its use."1086 Shortly after the terror attacks on 9/11, George W. Bush approved a presidential
finding that sanctioned CIA strikes on Al Qaeda as a ‘defensive’ measure in the then nascent ‘global
war on terror’. The first lethal drone missions were conducted in Afghanistan in late 2001 as part of
Operation Enduring Freedom. Only a year later armed drones were introduced into Yemen, a fact that
demonstrated the malleability of the ‘war on terror’ concept while also radically expanding its
geographies. On 3 November 3 2002 Central Intelligence Agency (CIA) operatives fired a Hellfire
missile from a Predator drone, killing Qaed Salim Sinan al Harethi who was allegedly responsible for
organising the suicide bombing attack on the USS Cole (a US Navy destroyer) in October 2000. Two
days after killing al Harethi the deputy defense secretary Paul Wolfowitz openly confirmed it was a US
strike, calling it a “very successful tactical operation.”1087 The strike, the first by an armed drone outside
of Afghanistan – and thus outside of any defined battlefield – resembled and yet also exceeded Israel’s
attempt to justify assassination by expanding the definition of war. Both the US and Israel had defied
the international consensus on assassination, and in this sense, we may read these initial strikes in
Palestine and Yemen as the origins of a concerted attempt to legalise and legitimise “targeted killing”.

Daniel Reisner looks back on all of this with a measure of irony. He recalls that the US and UK
“aggressively attacked” the legal opinions of the ILD and the MAG. That was in late 2000 and early
2001. Then 9/11 happened. With a quiet smugness, Reisner pointed out “it took four months and four
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aircraft to change the mind of the US government.”1088 The US quickly saw a need to target suspected
terrorists wherever they might be found, even if they were found outside of a conventionally
understood battlefield. Early in 2001, the US had sent delegations to Israel to try to persuade the
Israeli military to stop the targeted killings. After 9/11, however, they returned with a different mission:
they wanted to learn from Israel and to study how Israel had developed and justified its’ targeted
killing policy.1089 The exact nature of those meetings is classified but news sources at the time
reported:
“The Bush administration has been seeking Israel’s counsel on creating a legal justification for
the assassination of terrorism suspects […] Legal experts from the United States and Israel
have met in recent months to discuss the issue, and are considering widening the consultation
circle to include representatives of America’s closest allies in the war against terrorism […]
American representatives were anxious to learn details of the legal work that Israeli
government jurists have done during the last two years to tackle possible challenges — both
domestic and international — to its policy of “targeted killings” of terrorist suspects.”1090
It is impossible to say how formative of US policy these high level, closed-door political meetings were
and there is no formal and official document that outlines which parts of Israeli policy the US might
have emulated, or at least if there is one it remains classified. In any case, whatever might have been
directly borrowed then might not be applicable today. But law does not travel in official documents
and through secret meetings alone.

In her study of what she calls the 'circulations of law' in the colonial context, Iza Hussin writes that law
is a "travelling phenomenon, its logic centered upon the balance between the local and the
general."1091 This frames quite neatly the issue of targeted killing and the way that it has travelled from
Israel to the US. The ‘law’ of targeted killing was invented and developed by Israel and when it became
useful elsewhere – i.e. in the US – the law travelled. But this is a little too neat. What was it that
travelled, and how? Was it formal law or ‘soft-law’?; was it the overall framework or was it specific
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tactics? The crucial point is not that law(fare) travels but how it travels and why. Hussin is once again
useful because she reminds us that law leads a worldly and social life. Of the British colonial period
she notes that:
“Law did not travel alone: it had carriers and agents, who themselves had travelling
companions – government officials and diplomats, traders and businessmen, missionaries,
pilgrims, scholars, privateers. Its departure was often a matter of heated debate; its arrival at
each port of call required translation, negotiation and domestication, as well as all-out war.”1092

My aim, then, is not to reconstruct a cause/effect ‘moment’ in which Israeli targeted killing is merely
‘transplanted’ to the US. To understand how targeted killing law has travelled, it helps to conceive of
law as something richer than legal formalism and to consider the way in which – as David Delaney
would have it – law is “worlded.”1093 Indeed, to push the point even further, and as theorist of
comparative law Edward Wise has written: “legal history, to be genuine history, requires, first of all
attention to evidence both about law and about the contexts in which it is embedded.”1094 Much work
has gone into making and shaping targeted killing and we should remember that an orgy of senior
civil and military lawyers,1095 military commanders, world leaders, legal scholars and a host of other
experts were – and are – involved in packaging, transporting and unpacking the law(fare) of targeted
killing. For sake of space I focus here only on the jurisprudence that has played an especially important
role in defining, transporting and transforming the law(fare) of targeted killing.

Several advocates of a more permissive approach to US targeted killing policy have been inspired by
or have drawn heavily upon the Israeli experience and the Palestine-Israel conflict more broadly.
Former U.N. Special Rapporteur on extrajudicial, summary or arbitrary executions, Philip Alston has
usefully catalogued some of the most vociferous of these opinions and is worth quoting at length:
“[Amos] Guiora […] argues that, “international laws explicitly providing for active self-defense should
be formed out of what has been learned from Israel’s struggle with terrorism.” The tendency to
extrapolate from Israel’s experience in order to arrive at policy prescriptions for the United States is
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well illustrated by the title and subtitle of a later article by the same author: “License to Kill: When I
advised the Israel Defense Forces, here's how we decided if targeted kills were legal—or not.” […]
Similarly, [Eyal] Gross criticises the inflexibility of international humanitarian lawyers who are not
prepared to “reconsider the merits” of targeted killings, chemical warfare, and attacks on currently
protected groups of civilians. […] almost all of the factual information and case studies are drawn from
Israel’s policies. […] other commentators [Gabriella Blum and Phillip Heyman] suggest that there is
already an identity of interest and indeed even a degree of symmetry in terms of both law and policy
between Israeli and American approaches. Thus they note that both countries have made targeted
killings “an essential part of their counterterrorism strategy” and that both have found them to be “an
inevitable means of frustrating the activities of terrorists who are directly involved in plotting and
instigating attacks from outside their territory.”1096

Alston’s review of this literature is tremendously useful in demonstrating the ways in which the debate
that legal scholars have become embroiled in is not abstract and academic but is concerned with big
political and legal questions, the very stuff of targeted killing. As such, he demonstrates that legal
scholars are not neutral arbiters on targeted killing but are rather proactive carriers and shapers of its
discourse. The message from this scholarship is that the Israeli targeted killing experience is one that
can and should be emulated. Radsan and Murphy push the point even further: if a “small country quite
vulnerable to terrorism […] can create and manage a system of accountability for targeted killing, then,
on a similar balance, the United States should be able to do so as well.” 1097 But Alston shows why such
arguments are problematic: invariably, they focus on Israel’s stated policy and on the HCJ’s somewhat
restrictive approach to targeted killings rather than on the actual practice and conduct of targeted
killing. His own analysis of Israeli practice reveals severe shortcomings and ultimately he registers a
profound skepticism that Israel serves as a model to be emulated.1098

A list of differences exists between the US approach and the Israeli approach, and some of the more
significant differences have come to the surface very recently. Israel does not, at least as a matter of
policy, target and kill its own citizens, whereas the US has and does. The same Department of Justice
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“white paper” that justified the execution of US citizen Anwar al Awlaki also contained a radically
expansive definition of “imminent threat,” expanding the scope of who can be targeted and when.1099
Israeli scholars and former IDF military lawyers have spoken out against these and other elements of
US targeted killing policy.1100 But the most startling differences are surely over the nature and
geography of these wars: the size and geography of the Palestine-Israel conflict is very different to
those in Iraq and Afghanistan, to say nothing of the covert wars that the US is waging in Pakistan,
Yemen and Somalia. The origins of the conflicts are different and they have been fought differently.
Legal scholar Kenneth Anderson is our guide here:
“The fact of living cheek by jowl, a conflict going on for generations, a relatively enormous
amount of intelligence available for purposes of making meaningful determinations in a
limited geographic space on a limited population – it is all fantastically sui generis, and I
believe quite inapplicable and irreplicable elsewhere.”1101

In a way, of course, both Anderson and Alston are correct: we cannot simply cut and paste from one
conflict to another, even less because these conflicts are plural and multi-faceted. For example, it is
not clear whether Israel is at war only with Palestine (or only Gaza and Hamas?) or whether the armed
conflict is also against Lebanon,1102 Syria1103 and Iran.1104 It is also not clear whether and where
cyberwarfare constitutes and triggers armed conflict.1105 Furthermore, the US is fighting multiple wars,
all of which have been of a very different nature and have taken divergent courses: ‘counterinsurgency’ in Iraq and Afghanistan; ‘counter-terror’ there and elsewhere; al Qaeda and the Taliban in
Pakistan, al Shebab in Somalia, etc. All of these wars are overdetermined and the idea that one tactic
and technology – targeted killing – applies to and should be utilised in and across these wars in the
same way is intellectually (and strategically) lazy. But herein lies the rub with Alston’s analysis on the
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inapplicability of the Israeli targeted killing model to the US. He focuses our attention on the practice
of targeted killing and while this is a welcome departure from accounts that merely parrot doctrine
and policy, his analysis fails to consider the broader legal and discursive schema within which targeted
killing has been produced and transported. That is, by focusing on the ways in which Israeli and US
targeted killings are incongruent, he misses the crucial point that they have been made to coincide
through legal recourse to the ‘paradigm of war’. Israel’s “armed conflict short of war” has been remade
and it is not so much that targeted killing is taking place ‘beyond borders’ as Alston would have it:
targeted killing is taking place through the annihilation and radical redrawing of the borders – the
inside and outside – of war. We turn to contemporary deconstructions of the battlefield in Chapter 8.

Some of the very lawyers who imputed this lethal-juridical knowledge are concerned about the
Frankenstein practice they created. One told me that he doesn’t like “the fact that they [the Americans]
still haven’t come up with a unified theory of legitimacy for targeted killing, [it] shows that they are…
that they fucked up.”1106 The law – and practice – of targeted killing travels, and legal advice has
become de rigueur even as watertight legal justification – to say nothing of public legitimacy – has
been somewhat more elusive. To look back at the Israeli invention of legalized targeted killing is
instructive; today we are witnessing its intensification and expansion by the US.
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CHAPTER 7.PROSECUTING THE U.S. KILL-CHAIN
“Military legal teams were deeply involved in OEF [Operation Enduring Freedom] and OIF
[Operation Iraqi Freedom] at all operational phases and levels of command…”
The Center for Law and Military Operations (CLAMO), 2004.1107

Lieutenant commander, investigator: “Any idea why they didn’t call you in on this target?”

Major, military lawyer, Combined Joint Special Operations Task Force – Afghanistan: “No.

The first time I talked to anyone from the JOC [Joint Operations Center] is when I was leaving
church and MAJ [redacted] said “hey we just struck something””.
AR 15-6 investigation, 21 February 2010 US Air-to-Ground
Engagement in the Vicinity of Shahidi Hassas, Uruzgan
District, Afghanistan, 21 May 2010.1108

7.1. UNBLINKING EYES & VISUAL CHAINS OF CUSTODY
The use of armed drones – unmanned aerial vehicles (UAVs) – for killing has proven deeply
controversial. Detractors of drone warfare variously argue that drones are a remote and cowardly form
of killing; they represent a ‘videogame mentality’ that makes killing easier; they kill civilians, and in
some cases, they kill more civilians than conventional aircraft; they lower the threshold for killing,
making it easier and less politically costly to go to war; and they do all of this in the shadows, with little
transparency or accountability.1109
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But armed drones don’t just fire weapons and kill and destroy targets. They also provide the vaunted
“persistent surveillance” that the time-sensitive targeting of mobile targets increasingly requires. 1110
Indeed, one of the novel things about the armed Predator drone when it was first introduced to
Afghanistan in 2001 was that it combined ‘sensor’ and ‘shooter’ functions into a single platform, giving
the US Air Force and the Central Intelligence Agency the ability to act quickly once they had located
a fleeting target such as a ‘terrorist’ on the move.1111 US targeting efforts in the First Gulf War a decade
earlier had been severely hampered by the time it took to respond once intelligence sources had
identified one of Saddam’s mobile scud missile launchers. Saddam’s army would fire a missile, which
would be picked up by US radar systems, but by the time the US Air Force had a fighter aircraft over
the launch site the mobile scud missile launcher was nowhere to be seen.1112 The failure to locate and
destroy Saddam’s scud missile launchers exposed the US Air Force’s limitations when it came to
targeting mobile and time-sensitive targets but arming the Predator drone and combining sensor and
shooter functions into a single platform was the result of a series of techno-cultural developments that
date back to the US bombing of Vietnam, Laos and Cambodia in the 1960s and early 1970s.1113

As Derek Gregory has shown, the late modern kill chain is increasingly directed at mobile and
emergent targets.1114 Because of their ability to loiter over targets for long periods of time and to track
mobile targets, Predator and Reaper drones have been hailed as affording the US military an
“unblinking stare at a target and the opportunity to be incredibly precise.”1115 As authors at the
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Intelligence Geospatial Forum magazine claim: intelligence, surveillance and reconnaissance (ISR)
needs to be “persistent, pervasive and timely […] Gathering intelligence on fast, fleeting, hidden and
unpredictable adversaries requires knowledge of everyone, everywhere, all the time.”1116 This
extraordinary claim makes it sound as though ISR is omnipresent, a Benthamite panopticon that
renders the battlefield completely transparent, even though drone operators report that the field of
view is like looking through a ‘soda straw’. In 2004 the US Air Force flew 7,465 ISR sorties in Iraq and
Afghanistan, an average of over 20 sorties a day. By 2008 the number of ISR sorties had more than
doubled to 16,193, but by 2011 the Air Force was flying well over 100 ISR sorties a day, a staggering
annual total of 38,430 (Figure 23).1117 The US military’s increasing reliance on drones and ISR prompted
former Army intelligence analyst William Arkin to comment:
“no matter how many red lines the generals draw in the sand, no matter how many routes
north and south are labeled with military precision to suggest battles of the past, no matter
how many gaps in the defenses are studied for breaching, no matter how many
counterinsurgency doctrines are written or how many cultural intelligence programs are
created, the Data Machine has become the supreme authority and influential silent partner in
all that has unfolded. […] American involvement [in Afghanistan, Iraq and elsewhere] would
be given over completely to “intelligence, surveillance, and reconnaissance””.1118
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This quote, slightly modified, is taken from: Gregory, ‘From a View to a Kill Drones and Late Modern War’, 193 emphasis

added. US Army Major David Pendall explains the game-changing advances made in intelligence, surveillance and
reconnaissance (ISR) technologies in much the same way: “the targeted entity will be unable to move, hide, disperse, deceive,
or otherwise break contact with the focused intelligence system. Once achieved, persistent ISR coverage will, in theory, deny
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Surveillance and Its Implications for the Common Operating Picture’, 41.
1117
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Figure 23. Combined Forces Air Component Commander Air Power statistics, 2004-2011. Source: US Air Forces Central
Command Public Affairs, public domain.

A vast apparatus of personnel and technology is required to support Predator and Reaper Combat Air
Patrols and their full-motion video (FMV) feeds are analysed at several locations around the world.1119
As Gregory points out: “Hundreds of people are involved in conducting each flight, and many more
work behind the scenes to produce the intelligence on which each strike depends.”1120 The geography
of late modern targeting is radically dispersed; it draws on technologies and personnel in multiple
locations, simultaneously and across time zones and continents.1121 This is very much network-centric
warfare, but like any network it is comprised of nodes, some more important than others.

***

The combined air operations center (CAOC) at Al Udeid Air Base in Qatar is a vital node in the US
targeting apparatus. Drones beam data to the CAOC, where ones and zeros are converted into large

“UAV operators in the United States are embedded in an extended network that includes not only troops and Joint
Terminal Attack Controllers using Remotely Operated Video Enhanced Receivers (ROVER laptops) on the ground in
Afghanistan, but also senior commanders, mission controllers and military lawyers at CENTCOM’s Combined Air and Space
Operations Center (CAOC) at Al Udeid Air Base in Qatar, and data analysts and image technicians at its Distributed Common
Ground System (DCGS) at Langley Air Force Base in Virginia.” Gregory, ‘From a View to a Kill Drones and Late Modern War’,
194.
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FMV feeds projected onto walls of the CAOC (Figure 24). A journalist who visited the CAOC in 2015
explains some of what can be seen in Figure 24:
“On one wall a giant map showing the location of every plane -- green are American and allied
aircraft; the blue are commercial aircraft. On another, a video feed from an unmanned drone,
one of dozens orbiting over Iraq and Syria.”1122

Figure 24. The Combined Air Operations Center (CAOC) at Al Udeid Air Base, Qatar, 2015. The CAOC provides command
and control of air power throughout Iraq, Syria, Afghanistan, and seventeen other nations. Source: U.S. Air Force photo by
Tech. Sgt. Joshua Strang, public domain.

Liutenenant Colonel David Haworth, Director of Combat Operations at the CAOC, boasted to
journalists that although the CAOC building “doesn’t have any windows […] it’s got a nice view. A
good look at the Arabian Gulf, all the way back in through Iraq and Syria”.1123 According to another
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military official, speaking anonymously to NBC News in October 2016, the skies over northern Syria
are “saturated” by surveillance aircraft. Meanwhile, yet another screen in the CAOC displayed what
the U.S Air Force calls “donuts” over Mosul – the concentration of aircraft flying circles over the city
to gather intelligence and potentially conduct strikes.1124
The Al Udeid CAOC has been the command and control center for the US-led air wars in Afghanistan
and Iraq since 2003. In addition to Iraq and Afghanistan, the CAOC currently also provides command
and control of air power in Syria and “17 other nations”.1125 The initial phase of the Afghan air war was
conducted from the CAOC maintained by US Central Command (CENTCOM) at Prince Sultan Air Base
in Saudi Arabia.1126 In late 2002 U.S. operations at Prince Sultan Air Base began migrating to Al Udeid.
The move was likely a result of the fact that Saudi Arabia had imposed certain restrictions on what the
US military could and could not do at the air base. The US arrangement with Qatar, however, allowed
“a wider range of military operations” than were permitted by the US agreement with Saudi Arabia
and prior to the opening of the CAOC the Qataris “indicated they would not place limits on rules of
engagement.”1127 The CAOC at Al Udeid is the largest US military base in the Middle East and in 2015
it was home to some 10,000 US troops.1128 The manual containing the operating procedures for the
CAOC in early 2001 was 620 pages long, attesting to its extremely complex nature. “[Y]ou’re almost
ready to have an epileptic fit with all the stuff that’s going on in there”, one military lawyer with
extensive CAOC experience told me.1129 Built from scratch at the cost of US$60 million, the value of
the CAOC to the US Air Force is difficult to overstate.1130 Indeed, the former Air Force Deputy Chief
of Staff, General (ret.) Ron Keys, claimed that without the CAOC, the US Air Force would “amount to
little more than an expensive flying club”.1131
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The CAOC is not only a command and control headquarters; it is also a “weapons system”, which
functions as “the nerve center of the air campaign[s]”.1132 With its advanced ISR capabilities and
multitude of display screens, the US Air Force boasts that it “resembles the set of a futuristic
movie.”1133 Drone feeds and the latest ISR technologies that are brought together in the CAOC have
become an essential and increasingly important part of air warfare. According to Charles Dunalp, these
new technologies are “transforming the way 21st century conflicts are fought”, bringing together
“persistent ISR with precision strike”.1134 But ISR has also transformed the role that law plays in the
conduct of targeting operations, especially in the CAOC where military lawyers can see the drone
feeds and display screens and can track targets (or what they think are targets) in real (or near-real)
time. As Col. James Bitzes, an Air Force military lawyer posted to the CAOC recalled: “When I was
sitting at my desk I could call up a picture that showed me exactly where all the planes are in
Afghanistan, I could look at imagery on my own if I wasn’t satisfied with the imagery that was presented
to me for a target, or I wanted to see more about what the surrounding area looked like” (Figure
25).1135 This allows military lawyers the opportunity to maintain a so-called visual ‘chain of custody‘
over the target before it is ‘prosecuted’. The video feed becomes evidence of suspicious behaviour,
or is used to try to confirm the identity or status of a particular target; the ultimate verification used to
track and kill suspect ‘terrorists’ in much the same way that CCTV is used to track and detain suspect
criminals. As US Air Force military lawyer Colonel Gary Brown claimed when he was at the CAOC:
“It's airborne ISR that gives us the ability to actually apply [LOAC] principles (with almost
mathematical precision) […] we most often have photos of the target and often have FMV [full
motion video] of the target area before, during and after the strike, so we can know with near
certainty what collateral casualties or damage we are likely to cause.”1136
Former US military lawyer Jack M. Beard similarly praises what he calls “virtual weapons systems” for
their ability to provide “unprecedented quantities and types of ISR data for targeting”, which in turn
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enables “an extraordinary level of legal review for an air strike in progress.” 1137 He goes on to argue
that improvements in ISR are allowing for evermore precise legal adjudication of the target:
“the availability of new types of information can change the meaning of what constitutes an
appropriate legal review. In place of the limited, sporadic information issued by satellites and
manned aircraft, virtual technologies can supply lawyers and planners with data that
encompass all visible activities around a target on a continuous basis. The same “unblinking
eye” that enables persistent surveillance of a target long before an attack can thus capture,
albeit not as its intended purpose, the presence at that site of civilians that would be
endangered by any planned attack.”1138

Figure 25. Large screens depict portions of the U.S. Central Command area of responsibility at the Combined Air
Operations Center (CAOC) at Al Udeid Air Base, Qatar, Oct. 7, 2015. The screens depict airborne aircraft in the region.
Source: U.S. Air Force photo by Tech. Sgt. Joshua Strang, public domain.
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Yet as much as ISR enables operators, commanders and military lawyers to identify, track, and
ultimately ‘prosecute’ targets, it does not provide an omniscient view of the battlespace – far from it.
As I will show, access to ISR is extremely provisional and not everybody has access to the FMV’s. What
Beard claims about the ‘extraordinary level of legal review’ enabled by ISR is in fact extraordinarily
conditional because not all targets are given a legal review. Military lawyers do not sign off on every
single target; many targets are prosecuted without any legal input, let alone the kind of precision legal
input implied by Beard.

Even if access to ISR and FMV was unconstrained by the mess and stovepipes of modern military
operations, drones do not provide the impressive high-definition video represented in films like Eye
in the Sky (see Preface). As Gregory has argued: “The drone’s optics may well be dazzling but they
are far from crystal-clear […] The quality of the images is highly variable in time and space, depending
on atmospheric conditions, bandwidth compression, and the sensor that is used.”1139 He draws on an
extraordinary and sobering transcript from one commentator who claims that there are severe
limitations when viewing at night in infrared:
“The silent stream of images generated by warm bodies against a cold background that was
filtered through security encryption and satellite relays before ultimate translation into
viewable pictures was indistinct at best…. [T]he images gave only a “soda-straw” view of
events, with a visual acuity of 20/200. As it so happens, this is the legal definition of blindness
for drivers in the United States.”1140

These limitations are compounded when a targeting operation relies on several drones and/or several
display screens, which they so often do. As Lieutenant commander Paul Speedero put it: “The screens
may look futuristic but they do not impress everyone.” He quotes General John Jumper, Commanding
General, US Air Forces, Europe during Operation Allied Force (Kosovo) who claimed that the CAOC
was “…filled with more than sixty separate displays, each with different information. That presented
an incoherent view of the battle space.”1141 There is a palpable sense in which more is not always
better, and in 2010 a senior intelligence analyst in the US Air Force warned that they would soon be
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“swimming in sensors and drowning in data”.1142 Perhaps there is little wonder, then, why William
Arkin argues that the “size of the Data Machine reflects its immaturity and the struggle to tame its
subject matter more than its omniscience.”1143 In equally critical terms, Lucy Suchman has argued that
the proverbial “fog of war” thickens and intensifies as the machinery of surveillance and precision
expands.1144

Yet visuality is not only about what can – and what cannot – be seen; it is also about how we see things.
ISR does not provide a ‘God’s eye’ view of the world and, importantly, it is subject to variable and
often divergent interpretations at several steps in multiple locations throughout the kill-chain. Gregory
and others have shown how important and how deadly this zone of interpretation can be when drone
operators think they are seeing one thing when in fact they are seeing another. 1145 Indeed, several
commentators have analyzed an air strike on three vehicles in Uruzgan province in Afghanistan on 21
February 2010 that killed at least 15-16 civilians and injured another 12. The strike was carried out by
two Army helicopters but it was supported by a Predator crew operating from Creech Air Force Base,
Nevada. The strike against the vehicles should never have taken place; these were innocent civilians,
not Taliban combatants. But drone operators wanted them to be combatants, and interpreted
everything they saw as validating ‘kinetic action’. According to Gregory:

“Throughout the night and into the morning the crew of the Predator interpreted more or
less everything they saw on their screens as indicative of hostile intent: the trucks were a
‘convoy’ (at one stage they were referred to as ‘technical trucks’); the occupants were ‘Military
Aged Males’ (’12-13 years old with a weapon is just as dangerous’); when they stopped to
pray at dawn this was seen as a Taliban signifier (‘I mean, seriously, that’s what they do’); and
when the trucks swung west, away from the direct route to Khod, this was interpreted as
‘tactical manoeuvring’ or ‘flanking’.”1146

1142

Magnuson, ‘Military “Swimming In Sensors and Drowning in Data”’.

1143

Arkin, Unmanned, 16.

1144

Suchman, ‘Situational Awareness’, 20.

1145

Gregory, ‘The Territory of the Screen’; Gregory, ‘Angry Eyes (1)’; Gregory, ‘Angry Eyes (2)’; Chamayou, Theory of the

Drone; Cockburn, Kill Chain; Asaro, ‘The Labor of Surveillance and Bureaucratized Killing’.
1146
Gregory, ‘Angry Eyes (1)’.

301

CHAPTER 7. PROSECUTING THE “KILL-CHAIN”
An Army investigation led by Major General Timothy McHale found the Predator crew – and others –
at fault, but it also demonstrated what many already suspected: drones and their FMV’s are not
infallible. Targeting operations, even when accompanied and driven by FMV feeds, are only as
‘precise’ as the intelligence which informs them and are only as discriminating as those who direct and
execute them. Even the clearest drone feeds do not – could not – provide military operators (lawyers,
commanders or drone operators) with a neutral vantage point from which the legality and legitimacy
of a potential strike can be easily and objectively divined. Militarized ways of seeing and drone
visualties proactively shape the ‘prosecution’ of the target.1147 The most dispassionate of military
lawyers – if indeed it is possible to be dispassionate as a military lawyer – cannot escape this fact, even
if they may not always agree with what operators and commanders see.

The Uruzgan strike also raises important questions about who is involved in targeting operations and
what can be seen at the multiple sites from which they are conducted. For example, the CAOC was
not involved in the decision to carry out the strike because commanders on the ground had classified
it as a ‘troops in contact’ situation requiring immediate action; the helicopters that carried out the
strike were ‘organic assets’ owned by the Army and therefore not controlled by the CAOC. This meant
that the target was not seen or reviewed by a military lawyer at the CAOC. Clearly then, the CAOC
and those within it do not ‘see’ everything. Although the CAOC is central to the conduct of aerial
targeting operations, it is but one location in a vast and complex targeting network (Figure 26). As
noted, the geography of late modern targeting is radically dispersed; it draws on technologies and
personnel in multiple locations, simultaneously and across time zones and continents.1148 The CAOC
alone requires “hundreds of people” and “thousands of computers” to keep it running1149 and during
major combat operations the CAOC can swell to around 2,000 personnel.1150
My primary focus in this chapter is the military lawyers who serve at the CAOC. It is important to note,
however, that this is not the only location where military lawyers are involved in targeting operations.
Military lawyers are involved in targeting operations at the strategic/policy level, the theatre-
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specific/operational level, and at the tactical level and at each level there are military lawyers serving
at multiple locations. Military lawyers based in the US – in places like Herlbert Field and Tampa, Florida,
and Shaw Air Force Base, North Carolina – are involved in targeting, though they tend to focus on
developing and nominating targets, rather than the more ‘live’ phase of executing deliberate and
dynamic targeting operations, which is overseen by the CAOC. Crucially, there are also military lawyers
stationed in forward operations bases in theatre providing tactical-level support to ground force
commanders at places like Kandahar Airfield and Bagram Airfield in Afghanistan.1151 These forward
bases help coordinate the granular – tactical – aspects of targeting in support of regional ground
forces commanders, who are responsible for troops on the ground. Ground force commanders
frequently request air support for their troops, sometimes with assistance from a Joint Terminal Attack
Controller (JTAC) who helps guide ‘air assets’ – e.g. attack helicopters or A-10 fighter jets – onto the
target. The CAOC is also sometimes involved in these operations, but as per the US Air Force’s
doctrine of ‘centralised control, decentralised execution’, the minutia of targeting operations is often
delegated to the forward bases and those who are on the ground as they are in the best position to
make a decision.1152 In the same way that CAOC is predominantly staffed by Air Force personnel (but
is doctrinally joint, which means it encompasses more than one military service), the forward bases –
home to ground commanders – and operational centers in theatre are predominantly staffed by Army
personnel and Army JAGs. This isn’t to say that Air Force lawyers are not forward deployed to these
locations: they are, especially for missions that involve joint special operations forces, but at the tactical
level Army JAGs far outnumber their Air Force brothers and sisters.1153

Other than a very small handful of interviews and transcripts of two Army lawyers involved in the
Uruzgan strike mentioned above, I have not been able to investigate in sufficient detail the role that
these forward deployed lawyers play in targeting operations. This is certainly a limitation of this
chapter, and one I intend to address in future work. Because of the quality of my interviews with military
lawyers who served at the CAOC I focus my efforts there in the hope that it sheds light on the ways in
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which these lawyers are – and are not – involved in targeting operations. However, even these
interviews have their limitations. There is a world of difference between the idealized procedures of
targeting as set out in military doctrine, and how targeting operations work in practice. In my interviews
I tried to emphasise the latter, but it was not always possible because even military lawyers who are
no longer on active duty are restricted in what they can and cannot disclose. Notwithstanding these
limitations, my hope is to provide an account that is as informative and as accurate as possible given
the limited nature of the information and sources that were available to me.

Figure 26. The air operations center as a critical node in a complex targeting network. Source: Brigadier General Jim
Morehouse, public domain.1154
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7.2. GROUNDHOG DAY IN THE COMBINED AIR OPERATIONS
CENTER
“Was there such a thing as a day in the life of the CAOC?”, I asked Colonel (ret.) Gary Brown, who
served as the senior legal advisor at the CAOC in 2008-2009.1155 “Sure there was”, replied Brown,
“the guys called it Groundhog Day”. “The guys” refers to the men and women who worked with
Brown in the CAOC, whose collective job it was to put the right weapons on the right targets in
Afghanistan and Iraq.1156 Brown’s job, as part of this endeavour, was to make sure that targeting
operations “do not violate International Law, the Laws of Armed Conflict (LOAC), or the Rules of
Engagement (ROE)”.1157 His typical day, he explained, would look something like this. He would wake
up at around 0600, have “chow” (breakfast) and then attend the intelligence briefing given by the
Chief of Intelligence at around 0630. 0700 was the morning brief where the most senior commander
in the CAOC, the Combined Forces Air Component commander (CFACC),1158 or his deputy would get
everyone up to speed on the Air Tasking Order (ATO) and the operational priorities for that day (Figure
18). The ATO is the short-term plan for air operations that will take place within – approximately – the
next 72 hours.1159 After that was yet another briefing, this time from the “operations floor guys”, those
in charge of prosecuting the air war in near and real time. Then Brown would begin to settle in to the
rhythm of the day. He’d locate the other JAGs to find out what had happened overnight and then
usually in the mid-morning the handover from night shift to day shift would take place. There was no
downtime when he and his three subordinate JAGs were working and their duties ranged from revising
sophisticated flow charts to make sure that everyone understood the ROE (because the ROE were
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Eighth Air Force Command Commanding General, Mar. 31, 1944, File 452.26, Folder- Bombsights, RD-3690, RG 342, quoted
in Canestaro, ‘Legal and Policy Constraints on the Conduct of Aerial Precision Warfare’, 433.
1157

Twelfth Air Force, ‘Chapter 9 Judge Advocate’.

1158

The responsibilities of the CFACC are extensive. United States Air Force, ‘Air Force Doctrine Document 3-60, Targeting’,

9–11.
1159

According to US Doctrine, the ATO is a “method used to task and disseminate to components, subordinate units, and

command and control agencies projected sorties, capabilities and/or forces to targets and specific missions”. Ibid., 42.

305

CHAPTER 7. PROSECUTING THE “KILL-CHAIN”
constantly changing) to providing advice on live targeting operations. “We spent hours talking about
how the chart could best portray the ROE so people could quickly look at it and give an answer”,
Brown recalled. If there were strikes being planned Brown would go to the intelligence building and
talk to the “intelligence guys”, he’d find the weaponeers and the targeteers, or talk to the pilots and
“go over some ATO things”. The daily battle rhythm in 2008 and 2009 was driven by events in
Afghanistan but both the Afghan and Iraqi theatres required a considerable amount of ISR, which
Brown and everyone else in the CAOC relied upon for maintaining ‘situational awareness’ (Figure
24).1160 Predator and Reaper feeds were always up on the big display screens on the wall. Brown and
his colleagues on the operations floor would watch them to monitor ongoing operations. For the rest
of the day, Brown would immerse himself in targeting operations. He was stationed in the ‘battle cab’,
overlooking the operations floor; this is where the senior commanders – the decision makers – are
located. Brown would sit with them and answer any questions they had. He would also ask questions
to others in the kill-chain – intelligence analysts, pilots, weaponeers, planning staff, etc. – both to
check what they were doing and to improve his own situational awareness.1161 He would also check
intelligence and assess its reliability, but most importantly he would advise.

Brown would advise commanders on a multitude of legal issue surrounding the conduct of both
deliberate (planned) and dynamic (unplanned) targeting operations. Because dynamic targeting was
typically time-sensitive, sometimes exceptionally so, he was not always able to provide legal advice or
perform a legal review of every target; this meant that some targets were struck without him – or other
lawyers at the CAOC – having ever seen them. Every time there was a deliberate strike, the operators
in the CAOC would call Brown, even if it were in the middle of the night. The CAOC never sleeps, not
when there are literally hundreds of sorties to fly in a 24-hour period (
Figure 27).
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But when the CAOC received a request to provide Close Air Support (CAS) to troops

in contact (TIC) they often left Brown in bed. Troops in contact refers to a situation where ground
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Moseley, ‘Operation Iraqi Freedom: By the Numbers’, 3.
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troops have come into contact with enemy forces. Troops in contact was not properly defined by the
US military until 2014 and there was – and perhaps still is – significant disagreement over what ‘contact’
means, even among military lawyers.1163 As the Center for Law and Military Operations (CLAMO)
concedes:
“some commanders advocated a broad reading of the term, arguing that given the definition
of contact, the situation of troops in contact existed if friendly forces were within weapons
range of enemy forces. USCENTCOM [US Central Command] held that this reading was
flawed in a number of ways not the least of which it failed to follow the plain reading under
the field manual which requires a physical engagement of the enemy”1164

There is also considerable disagreement between the Air Force and the Army as to what constitutes
Troops in Contact, a point I will return to below. Nevertheless, troops might request air support in the
form of an aerial strike against the enemy, whether from a drone, attack helicopter or fighter aircraft.
When troops are in contact with the enemy their lives are at risk, which is why pilots frequently refer
to close air support as “doing the Lord’s work”.1165 A quick response is paramount and the CAOC
often has very little time to re-task an aircraft and order a strike. Troops in contact also happen on a
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included interviews with two military lawyers, an unnamed Army Major serving at the Combined Joint Special Operations Task
Force – Afghanistan base at Bagram Airfield and Army Captain Brad Cowan serving at Special Operations Task Force – South
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“COL: What is TIC?
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COL: Let’s forget the CSOTF [Combined Special Operations Task Force] definition; tell me what you believe the CAOC
definition to be and the ISAF [International Security Assistance Force] definition to be.
MAJ: Facing imminent threat.
COL: Whose definition is that?
MAJ: I want to say the OEF [Operation Enduring Freedom]
COL: I want to share with you that it is not. The one in the joint publication that the CAOC uses means that lead is being shot
at you. The ISAF does use the word imminent but not from the same meaning as imminent threat but they refine it to mean
immediate.” McHale, Timothy and US Forces Afghanistan, AR 15-6 investigation, 21 February 2010 US Air-to-Ground
Engagement in the Vicinity of Shahidi Hassas, Uruzgan District, Afghanistan, 21 May 2010, 690.
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“very regular basis” according to Brown, and it simply was not possible to provide legal advice on
every one. These procedures have undoubtedly changed since Brown’s time but my interviews with
JAGs who have deployed to the CAOC in recent years suggest that JAGs are still not able to review
all dynamic targets, especially in troops in contact and self-defence situations. As I will show
throughout this chapter JAG involvement in targeting is extensive but conditional; it depends to a
significant degree on how ‘time-sensitive’ the target is. If a strike is required in self-defence then
military lawyers can be left out of the loop entirely.

Figure 27. Average US strike sorties per day for major air operations (1991-2016). Source: David Deptula, reproduced
with permission.

But Brown would not stop at giving only legal advice. A good military lawyer gives a commander a
wide spectrum of advice that considers the full range of military operations. This involves answering
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not only questions like ‘is this legal?’ but also ‘is this smart?’ or ‘how will this look on CNN?’ There is a
significant difference between ‘can we do something?’ and ‘should we do something?’; just because
you can strike a target it doesn’t mean you should.1166 So important was the 24-hour news cycle and
the issue of public perception that “dead center in the middle of the command center data wall” at
the CAOC “was a massive television projection of CNN.”1167 This not only enabled the CAOC staff to
see how the air wars were being reported in the media but also allowed military lawyers like Brown to
“get in front of the CNN news cycle”, by pre-emptively providing justifications for sensitive actions in
which a civilian casualty incident “could turn into a public relations nightmare”.1168
Good military lawyers leave their desks a lot; they are proactive and make themselves known to the
other members of the kill-chain. They learn about the idiosyncracies of seemingly disparate areas of
expertise: collateral damage estimation and mitigation, target point mensuration, human intelligence,
signals intelligence, geographical intelligence, and aerial photography: military lawyers in the CAOC
eat and breathe the targeting process.1169 Modifying the adage, “good lawyers know the law, great
lawyers know the judge”, Lieutenant General Christopher F. Burne, the US Air Force Judge Advocate
General points out: “good JAGs know the law, great JAGs know the mission.”1170 Brown was such a
lawyer and commanders liked him a lot. He joked around with them, knowing that “the military is sort
of famous for its dark and cutting humour.” “Comedy is where I got where I am”, he told me, but he
was being modest because Brown is also very capable. Nonetheless, as other military lawyers insisted,
so much of the commander-lawyer relationship is personality driven and whether it be through comedy
or smarts – and preferably both – it cannot work unless there is mutual respect between the two
parties. 1171

Key members and senior staff in the kill-chain lived within the CAOC compound so that they were
always near the operations floor, where all the action took place. Brown slept just a “one-minute walk
away... two minutes from my bed to my desk.” He shared close quarters in a FEMA trailer with two
1166
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other colonels, including the CAOC deputy director, about fifteen feet from the CAOC. “We three
colonels lived together, shared a bathroom, had a little tight living area so we got to know each other
really well so that helped, I mean close quarters really does help a lot.” This arrangement allowed
Brown to build trust with the commanders. Trust is the currency of exchange in the commander-lawyer
relationship, but since Brown’s time the CAOC has moved to the provision of private quarters, which
Brown thinks “is a disaster” because “it’s so easy in a deployment, no matter what your experience or
grades, to let yourself be isolated and the way we lived in this trailer, you couldn’t be isolated, there
was no way to avoid people.”1172

NATO and the US have several air operations centers around the world, but there is nothing quite like
the Al Udeid CAOC. “The CAOC has been the place to go if you wanted to give advice to people
directly engaged in combat and air operations“, Brown boasted: “it’s been the place to be since
[19]91. There really isn’t any place like it in the Air Force. We have other CAOCs, but I always laugh
when people talk, and I say the CAOC because the other ones exist, they could be fired up if needed
but really they’re not operational like the CAOC [at Al Udeid] is.”1173

Brown was the most senior lawyer in the CAOC in 2008-2009. He was responsible for giving live legal
advice to military commanders on (some) targeting operations, something that many military lawyers
struggle with, and something that most military lawyers will never try. They struggle because the killchain “requires operating in the grey because you don’t have the same ability to gather facts in the
same way that you would in say a prosecution or environmental law case.”1174 Some lawyers “don’t
feel comfortable with giving an 80% solution based on the facts and circumstances that are presented
to them.”1175 When military lawyers talk about the “80 per cent solution” what they mean is: “I got
about 80 per cent facts, I got about 20 per cent assumption […] so here’s my answer.” Most are
unprepared for this and many are uncomfortable because their training at law school taught them to
strive for a 100 per cent solution. This is part of the reason why some military lawyers will never be, or
will never aspire to be, lawyers who advise on targeting in the CAOC. Another is because targeting
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law in the CAOC is unique from any other kind of law practiced by military lawyers. It requires them to
“get involved with […] breaking things and killing people,” as one former military lawyer bluntly put
it.1176 That’s why the US Air Force calls it the “kill-chain”, or the “doughnut of death.” It is a line of
work that suits only a very small proportion of the US Air Force’s 1200 active duty military lawyers.1177
In fact, it is so specialized that at any one time there are only around 20-25 Air Force JAGs who are
trained and ready to provide legal advice on targeting operations in a CAOC or equivalent
environment.1178

Brown’s last scheduled briefing was at 1800, followed by dinner. Brown would go to bed and then do
it all over again, seven days a week. On some Sundays, Brown would take the afternoon off or go into
work a little late. There is a gym and a couple of bars on the base but the bars generally impose a
three-drink maximum rule. There isn’t much else to do. The six-month rotations can be quiet or busy
depending on the shift and much of it can be monotonous.

“Pretty much every day was exactly like every other day”, recalls Brown. That’s why the guys call it
Groundhog Day. The monotony arguably facilities killing by rendering it banal and precluding external
points of reference through which one might ordinarily be sensitized.

* * *

Military doctrine lays out the formal duties that military lawyers are expected to perform in targeting
operations generally and the CAOC specifically.1179 While useful, doctrine is by its very nature
disembodied and tends to oversimplify military realities; it also produces a very clinical account of
processes that turn out to be far more complex. Beginning with Brown’s experience in the CAOC
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demonstrates that the kill-chain is enabled by the work of people, not just fetishized technologies like
the Predator or Reaper drone. Indeed, as Derek Gregory insists, the kill-chain is a techno-cultural
accomplishment.1180 This is the first reason I begin with Brown: because his account helps bring to life
what is typically reduced to a sterile series of charts and powerpoints. The second reason is that his
description of life in the CAOC as “Groundhog Day”, suggests that the targeting process, and the
military lawyers’ role within it, has become not only repetitive but also thoroughly mundane. As daily
work in the CAOC has become routine it has become normal, at least for those who have been
entrained in and disciplined through the CAOC’s procedures and it is its very mundanity and normality
that needs to be opened to critical scrutiny.

7.3. DEPLOYMENTS
Around 350 JAGs and paralegals were deployed to assist troops in the First Gulf War in 1990-1991.1181
Of these, some 200 were Army JAGs, while only 49 were Air Force JAGs.1182 Just three or four Air
Force JAGs were involved in targeting (Chapter 5). Although these numbers were unprecedented at
the time, they fall significantly short of the 2,200 JAGs, 350 civilian attorneys and 1,400 paralegals
that, according to Janina Dill, “accompanied the troops into Iraq” in 2003.1183 All of the services
experienced a “rush of JAG applicants” after 9/11.1184 Most of these JAGs, at least in the early years
of the wars in Iraq and Afghanistan, were occupied with detainee operations.1185 The US military
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morning at OU [Oklahoma University], watching the live images on my television screen of planes slamming into the twin
towers as deep grey smoke billowed forth from the points of impact. I was shaken to my core, and the world as I knew it felt
darker and more disordered than I had ever known before. The events of that day changed me, and began a long period of
reflection as I tried to decide how I was going to contribute to the world after having this experience as part of my history […]
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arrested and detained thousands of people in Afghanistan and Iraq, creating vast amounts of legal
work as military lawyers struggled to process detainees and fulfil their duty of care under the Geneva
Conventions.1186 (Despite these efforts and against the will of the JAG community, many detainees
ended up in ‘black sites’ like Guantanamo Bay, Abu Ghraib, and the Afghan Salt Pit where they were
mistreated and tortured in violation of the Geneva Conventions).1187 In 2004 Charles Dunlap reported
that around 50-100 Air Force JAGs and paralegals were deployed to the Middle East, serving in 16
locations. The number of deployed JAGs varies, “depending on the tempo of operations and the
number of Air Force personnel present in the region” (in 2004 there were around 14,000 US Air Force
personnel deployed).1188 Not all deployed JAGs were involved in targeting, however. In fact, even at
the height of Operation Iraqi Freedom in 2003 only 16 JAGs and paralegals were assigned to the Al
Udeid CAOC, and this included four British and Australian JAGs.1189 This was during a so-called ‘major
combat operation’ but since then the numbers have dwindled and over the past several years there
have been only three or four JAGs at the CAOC at any one time.1190

One JAG describes the extent of detainee operations in a single city in 2003: “By the time we got in there [An-Nasiriyah],
we were facing three Iraqi Brigades and 1000 Fedayeen. […] They would show up in civilian clothes, acting like tourists. 1st
day we ended up taking about 2000 males between the ages of 18-40 years as detainees. Center for Law and Military
Operations, The Judge Advocate General’s Legal Center & School, and United States Army, ‘Legal Lessons Learned From
Afghanistan and Iraq Volume I Major Combat Operations (11 September 2001 – 1 May 2003)’, 41. See also Nisa, ‘Capturing
Humanitarian War’.
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Figure 28. Air power statistics for Operation Feeedom’s Sentinel/Resolute Support Mission (Afghanistan), 2012-2016.
Source: Air Force Central Command (AFCENT) Public Affairs, 2017, public domain.

Figure 29. Air power statistics in Operation Inherent Resolve (Iraq and Syria combined), 2012-2016. Source: Air Force
Central Command (AFCENT) Public Affairs, 2017, public domain.
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Combat operations in Afghanistan and Iraq have varied in intensity over the last decade and a half
and this has important implications for both the workload of military lawyers and the extent to which
they can provide support for air strikes. Figure 23, Figure 29 and Figure 30 show the varying intensity
of military operations from 2004 to 2016. The US military claimed that this data included the use of
airpower across all military services but an investigation by Military Times in February 2017 revealed
that the data does not include airstrikes carried out by attack helicopters and armed drones operated
by the US Army, meaning that thousands of air strikes have gone unreported.1191 Nevertheless,
according to US Air Forces Central Command (AFCENT), who regularly publish ‘airpower statistics’,
the combined forces (minus the Army) launched over 20,500 sorties in support of troops on the ground
in Afghanistan and Iraq in 2004 (Figure 23). This amounts to around 60 sorties a day though this is a
conservative estimate as it does not include deliberative air strikes, which would add significantly to
the daily number of sorties flown. At the time, as I noted above, there were a maximum of 12 US JAGs
working on rotation in the CAOC at Al Udeid around this time, and so it is not impossible to imagine
that JAGs were involved in overseeing every sortie. By 2008 there were nearly 40,000 close air support
(CAS) sorties flown in Iraq and Afghanistan and US force dropped nearly 6,000 munitions (in 2007 it
dropped nearly 7,000). At that time, there were only three JAG’s at the CAOC at Al Udeid.1192 Fast
forward to 2016 and the US Air Force flew 5,162 CAS sorties in Afghanistan and an additional 21,181
sorties in Iraq and Syria as part of Operation Inherent Resolve (OIR). Over half of the sorties in OIR –
11,825 – released at least one weapon. This amounted to a total of over 30,000 weapons releases in
2016 in OIR alone; in some months weapons were being released at a pace of more than 100 per day.
Yet despite this significant increase in air-strikes, the number of JAGs in the CAOC remained
consistent: between three and four JAGs.1193 This data is incomplete and the US Air Force JAG Corps
were unable to provide me with data on how many JAGs have been deployed to the CAOC over the
last decade and a half. Nevertheless, my interviews with military lawyers who served at the CAOC at
different times, consistently suggest that there are ordinarily very few military lawyers in the CAOC at
any one time. It is important to recognise, as I noted above, that the CAOC is one location among
many and that military lawyers are also involved in targeting at forward operating bases. When air
strikes are carried out in support of ground troops, military lawyers at forward operating bases may be
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involved, but not always. Brad Cowan, an Army JAG who served as the Special Operations Task Force
legal adviser at Kandahar Airfield in 2010 reported that he was not routinely called for troops in contact
strikes, “unless there’s some question about ROE [rules of engagement]”.1194 Another JAG, serving as
Combined Joint Special Operations Task Force legal adviser at Bagrham Airfield at the same time
recalled that it is “impossible [for JAGs] to be present for the full TIC [troops in contact] process”,
claiming that he was:
“not always brought in for a TIC. It depends on the situation. If we have a [civilian] casualty, I
am notified, if we are in a high collateral area I am notified […] but if there is a TIC going on
at the site [in the Joint Operations Center] I wouldn’t necessarily be called in for that. The
difference from the conventional Army here is that we see this every day.”1195

These accounts show that military lawyers are not involved in every strike at both the operational
(CAOC) and tactical (forward operating bases) levels. Military lawyers working at the CAOC, including
Col. Gary Brown, reported that they are not always called to give advice on a strike responding to
troops in contact. Close air support of troops in contact and other dynamic targeting account for a
large percentage of strikes, some claim around 80 per cent, depending on the phase and type of
military operation. 1196 One Colonel explained that at the start of a major combat operation there tends
to be “heavy on deliberate targets” but as an air campaign progresses fixed strategic targets are less
common and targeting increasingly focuses on dynamic and emergent targets.1197 In the air war against
ISIS – Operation Inherent Resolve – over 80 percent of targeting is dynamic.1198 Again then, it is
important to remember that military lawyers are frequently not directly involved in targeting decisions.
Around one tenth of Air Force JAGs are deployed overseas at any one time. But being deployed
overseas does not necessarily mean that these JAGs are all practicing targeting law. Instead, they are
practicing the kind of law that they might practice back in the US, except they are doing it under more
austere conditions (i.e. they are performing expeditionary law).1199 The AOC may be “the place to go”

1194

601.

1195

690-91.

1196

Grant, ‘An Air War Like No Other’; Moseley, ‘Operation Iraqi Freedom: By the Numbers’.

1197

McDowell, interview.

1198

Deptula, email correspondence.

According to Dunlap: “In most, but not all, respects it [expeditionary law] mirrors the kind of law typically practiced at a
continental United States' (CONUS) base but with some important differences, especially physical ones. Specifically, the
1199

316

CHAPTER 7. PROSECUTING THE “KILL-CHAIN”
for those JAGs wanting “to give advice to people directly engaged in combat and air operations”,1200
but in reality, very few Air Force JAGs deploy to the CAOC at Al Udeid. The number of Air Force JAGs
ready to “plug in and play” in an AOC is actually very small, according to a senior military lawyer who
knows most of these JAGs; in fact, he estimated that the total number is as low as 20-25.1201 The rest
“would have to be brought up to speed” with additional training.1202 Another JAG explained why the
Air Force JAG Corps has very few military lawyers with targeting experience:

“[I]t does seem like you see the same names popping up to do different types of CAOC or
Operational law. And it’s sort of, which comes first, the chicken or the egg? If you're going to
send someone to deploy to Iraq do you want to send someone who has never gone or do you
want to send someone who has done two or three other deployments? Logically, I want to
pick the person who has done it before, which makes perfect sense but again that’s the
problem: it’s the same people who keep going back, not that we mind but you don't
necessarily go with someone new because it’s tough to do that in the middle of a deployment
to say 'hey let's learn something'. You want someone who can hit the ground and know exactly
what they're doing and off they go.”1203

It is only very recently that JAG’s began to receive training in targeting, and some JAG’s think the
training is not sufficient. JAGs assigned to an AOC participate in a four-week AOC formal training unit
(FTU) at the 505th Command and Control Wing at Hurlburt Field, Okaloosa County, Florida.1204 The
AOC FTU is the basic course that readies students for working in the AOC1205 and covers “doctrine,
AOC organization and processes, air battle plan development, air tasking order production and
execution, operational assessment, and more.”1206 One JAG who formerly taught part of the course

expeditionary law practitioner must be prepared to effectively function in a sometimes austere and possibly hostile situation.”
Dunlap Jr, ‘Revolution in Military Legal Affairs’, 298.g
1200

Brown, Interview.

1201

Landreneau, interview, December 2016.

1202

Landreneau, interview, Aug 8 2013.

1203

Meyer, interview.

This is one of a number of AOC-related courses conducted by the 505th Training Squadron. See 505th Command and
Control Wing, ‘505th Training Squadron’.
1204

1205

The AOC FTU was first taught at 505th in 2006. Broshear, ‘505th Unveils New Formal Training Unit’.

1206

Dunlap, ‘Come the Revolution’, 148.
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reported that students learn “the systems and the roles and responsibilities of the different players in
an AOC”.1207 The FTU course is supposed to be standard for all AOC personnel, regardless of career
field.1208 However, many personnel who deploy to AOC’s do so without the proper training. For
example, only 43% of personnel deployed to the Al Udeid CAOC in March 2003 received formal AOC
training.1209 The AOC FTU is a vital part of the training for JAGs deployed to the AOC but a contingent
in the Air Force JAG Corps believe that the training is insufficient. There are very few formal
requirements that JAGs must meet before they are deployed to an AOC. This leads to a situation in
which there is extensive training for some JAG assignments like military justice but insufficient training
for assignments to the AOC where JAGs are closely involved in lethal targeting operations. The irony
is not lost on one JAG who is particularly vocal about the lack of AOC-specific training:
“We certify Judge Advocates in the Air Force to… you can’t go into a court room […] until
you’ve been certified by your boss, your peers and a couple of judges. You have to have this
JAG Corps certification to go into a courtroom. And I always say, ‘what certifications do we
have for telling JAGS that they can advise commanders whether they can kill somebody or
not?’”1210

Deployments are one of the appeals of becoming a JAG and according to one of them, “all JAG
candidates want to know how soon they might expect to deploy and what deployment is like.”1211
Indeed, the JAG Corps advertises the appeals of deployed life. “Where will the Air Force take you?”
asks the recruitment page before providing the answer: “work on bases all over the world” (Figure
30).

1207

Landreneau, interview.

1208

Dunlap, ‘Come the Revolution’, 148.

1209

Moseley, ‘Operation Iraqi Freedom: By the Numbers’, 3.

1210

Landreneau, interview.

1211

Call, ‘The Deployed AF JAG Experience’.
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Figure 30. Two screengrabs from the US Air Force Judge Advocate General recruitment website. Source: US Air Force,
public domain.1212

When you click ‘view all bases’ on the US Air Force’s website this message appears: “With bases
spanning three continents, there’s a need for Airmen all over the world. Find out where your career
could take you next.” The three regions listed are the US, Europe, and Asia.1213 There is no Middle
East; the CAOC at Al Udeid is missing from the map and so is the vast network of military bases all
over the Middle East. The omission cannot be an oversight. I suspect that in part this is because the
imaginative geographies conjured by deployments to the Middle East are a little too visceral, and
seem too close to combat, even if JAGs are often hundreds of miles away from it in the CAOC. So

1212

https://www.airforce.com/careers/specialty-careers/jag/overview

1213

United States Air Force, ‘Judge Advocate General: Defend Your Country in the Courtroom - Overview’.
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dire had the “security situation” in Iraq and Afghanistan become by 2004 that JAGs began to receive
supplementary instruction called “Contingency Skills Training”, which focuses on the use and
maintenance of assault weapons and machine guns. According to Dunlap, it also includes “small unit
tactics, combat first aid, field communications, and explosive threat awareness”. “All of this is extra
training” Dunlap assures us is “designed to enable JAGs and paralegals to defend themselves in
hostile environments, not to conduct offensive operations.”1214 Deploying to the Middle East is clearly
not for everyone and if you’re a JAG in the US Air Force, the chances are that you won’t have to go
there at all, let alone advise commanders on lethal targeting operations.

7.4. TYPOLOGIES OF TARGETING
In Chapter 1 I explained that there are two broad categories of targeting: deliberate and dynamic. If
a pilot has been briefed on a target before she or he steps to the aircraft, then it is a deliberate target;
if a target appears after an aircraft has taken off and the pilot receives his or her orders while flying
then it is a dynamic target. In short: deliberate targeting is planned, whereas dynamic targeting is
unplanned. Both are subject to standard operating procedures; so while dynamic targeting may be
‘unplanned’ it is not wholly improvisational because it operates within pre-set parameters. Each type
of targeting has two subcategories (Figure 31). Planned targets are divided into ‘scheduled targets’
and ‘on-call targets’ depending upon when they may be attacked: scheduled targets are prosecuted
at a specific time, whereas on-call targets have actions planned against them at an unspecified time.1215
Targets of opportunity are divided into ‘unplanned targets’ and ‘unanticipated targets’. Unplanned
targets are “known targets and are included on a target list, but not selected for engagement because
the target was not nominated, was nominated but did not make the joint integrated prioritized target
list (JIPTL), or was not expected to be available for engagement within the target cycle.”1216 The JIPTL
is the Pentagon’s roster of approved ‘terrorist’ targets. The target cycle refers to the window of time
it takes to execute a targeting operation. Unanticipated targets are “unknown or not expected to be

1214

Dunlap Jr, ‘…. With Helmet and Flak Vest’.

1215

JP 360, II-2.

1216

JP 360, II-3
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present in the operational environment. These targets are not included on a target list and an
evaluation of the target is needed to determine engagement requirements and timing.”1217

Figure 31. Categories of targets and targeting. Source: Chairman of the Joint Chief of staff, public domain.1218

Two further subsets of targets that require special consideraton are sensitive targets and time-sensitive
targets. Sensitive targets are targets “where the commander has estimated the physical and collateral
effects on civilian and/or noncombatant persons, property, and environments occurring incidental to
military operations, exceed established national-level notification thresholds.”1219 Time-sensitive
targets are “joint force commander (JFC) validated targets or sets of targets requiring immediate
response because they are highly lucrative, fleeting targets of opportunity or they pose (or may soon
pose) a danger to friendly forces.”1220
1217

JP 360, II-3

1218

From JP 360, II-2.

1219

AFD 3,60, 5. Sensitive targets are not always associated with collateral damage, that is: “They may also include those

targets that exceed national-level rules of engagement (ROE) thresholds, or where the combatant commander (CCDR)
determines the effects from striking the target may have adverse political ramifications.” Ibid.
1220

AFD 3,60, 5. “Some Airmen believe the term “time-critical target” better describes this subset of targets. Many targets

are time-sensitive. Some targets, have a specific window of opportunity for synchronization or achievement of effect, while
other targets require immediate response because they are highly lucrative, fleeting targets of opportunity or they poses (or
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The US Air Force insists that much the same procedures apply to deliberate and dynamic targeting.
Its most recent targeting doctrine in 2014 states:
“Dynamic targeting is different from deliberate targeting in terms of the timing of the steps in
the process, but not much different in the substance of the steps. Ultimately, “dynamic”
targets are targets—as such, their nomination, development, execution, and assessment still
take place within the larger framework of the [deliberate] targeting and tasking cycles.” 1221

The Air Force also assert that the laws of war and ROE apply in full and equal measure to both
deliberate and dynamic targeting: “The doctrine of a deliberate targeting process controlled by
strategy, law of armed conflict (LOAC), and rules of engagement (ROE), etc. is equally applicable to
the dynamic targeting process.”1222 In a speech given at the New York University School of Law in
November 2016, DOD General Counsel Jennifer O’Connor outlined how the US applies the law of
targeting to the modern battlefield. She distinguished between deliberate and dynamic targeting but
insisted that the legal process “applies to both types of targeting”. The only difference, she pointed
out, is the “urgency associated with dynamic targeting means the process often plays out much
faster.”1223 Moreover, US Air Force lawyers insist that the role they play in deliberate and dynamic
targeting operations is very similar. As Col James Bitzes is at pains to point out: “We do deliberate
target reviews. Those are the ones where you have the luxury to sit back and spend a lot more time
thinking about but we essentially do the same thing real-time for dynamic and time-sensitive targets
[…] the only difference is that we do it a heck of a lot quicker when it’s time-sensitive.”1224

These accounts suggest that there is little difference between deliberate and dynamic targeting: the
procedures are the same, the laws and rules are the same, and they are they are both reviewed by
military lawyers. The only difference between them is supposedly the element of time: dynamic

may soon pose) a danger to friendly forces. For example, the ground component may want a bridge destroyed at a specific
time to create a trap. This would be a preplanned target, which is also timesensitive. If the enemy ground forces moved more
quickly than anticipated and were about to use the bridge to facilitate an attack on friendly forces, the ground component
commander may want the target status changed so a mission being executed could be diverted to drop the bridge. In both
cases the bridge is a time-sensitive target, but in only one is it time critical.” AFD 3,60, 5.
1221
United States Air Force Curtis E. LeMay Center for Doctrine Development, ‘Air Force Doctrine Annex 3-60 Targeting’, 46
emphasis added.
1222
Ibid., 42.
1223
1224

O’Connor, ‘Applying the Law of Targeting to the Modern Battlefield’.

Bitzes, ‘Role of an Air Operations Center Legal Advisor in Targeting’ emphasis added.
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targeting is carried out much faster than deliberate targeting but “just because it's happening
dynamically”, this does not mean that the US Air Force “cut procedures short”.1225 In fact, targeting
procedures are routinely shorter for dynamic targets; that is the entire purpose of compressing the
kill-chain, to shorten the time between finding and ‘finishing’ a target. And – still more important –
dynamic targeting is not simply a compressed form of deliberate targeting: It is something different
altogether. It responds to different military needs and so has its own particular procedures and legal
considerations.

Of course, time is a fundamental component of targeting. Having a lot of time means more opportunity
to check and double-check the accuracy of intelligence, to deliberate on a target and perhaps even
delay a strike if there is too much uncertainty or risk. Recall the long and high-level deliberations that
took place in deciding whether or not to strike the cultural monuments in Baghdad in the First Gulf
War; Air Force planners did not need to strike the target immediately and their deliberations with
others in the DOD led to them not striking at all (Chapter 4). If those cultural monuments were
designated as ‘time-sensitive’, however, such deliberations would have been cut short. Shortage of
time means that decisions must be made rapidly, often without double-checking the intelligence, or
seeking second and third opinions; delaying a strike and waiting for more favourable circumstance
often is not an option either because the target is fleeting or because the target poses an immediate
threat to friendly forces on the ground. But time is also a central consideration when adjudicating the
legality of striking a target. If targeting is supporting troops in contact then the military necessity to
attack immediately is overwhelming, whereas a fixed deliberate target that poses no threat to troops
does not carry the same weight. An Army Infantry officer explains how crucial it is for the kill chain to
respond quickly in cases when troops are in contact with the enemy: “Look, I don’t care how you do
it, or what you do it with — I just need you to find the bad guys that are shooting at me, kill them
quickly, don’t hurt or kill me, and help me find more bad guys before they shoot at me!”1226 Legal
considerations would be much more sensitive to military necessity in the troops in contact case and
would allow for a greater risk to civilians because there is a need to respond immediately. In effect,
the ROE are less restrictive when acting in self-defence.1227 Thus, it is only in the most general of senses

1225

James Bitzes, quoted in Kurle, ‘Lawyers Provide Operational Advice to CAOC Commanders’.

1226

O’Malley and Hill, ‘The A-10, the F-35, and the Future of Close Air Support’ Quoted in.

1227

McDonnell, interview.
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that the laws of war and the ROE are “equally applicable” to deliberate and dynamic targeting. It is
more accurate to say that while the ROE and laws of war apply, deliberate and dynamic targeting
demand quite different interpretations of the laws of war and the ROE, depending on the
circumstance. Indeed, deliberate and dynamic targeting accord different weight to particular
provisions within the laws of war and the ROE, as I must now show.

The time-sensitive nature of dynamic targeting means that that what usually takes days, weeks and
even months must be condensed into minutes. This is what the US Air Force calls the “compression
of the kill-chain”

1228

and it has been enabled in-part by a networked sensor-shooter system that

enables operators to minimize the time between ‘finding’ and ‘engaging’ a target.1229 In 2000 General
John P. Jumper, commander of Air Combat Command challenged the US Air Force to respond to
emerging targets in “single digit-minutes”.1230 The challenge was soon met. In 2003 Alex Koven, timesensitive targeting command and control operations director at the CAOC at Al Udeid reported that:
“We've had instances where (special operations forces) teams needed immediate support. We were
able to provide that support within two to three minutes".1231 Today, the US Air Force boasts that
“targets can actually be struck in minutes from when information is made available in the dynamic
targeting process”.1232

But there is more at stake in the distinction between deliberate and dynamic targeting than simply the
time it takes to perform them. Deliberate and dynamic targeting also produce radically different
results; most significantly, dynamic targeting almost always causes more civilian casualties than
deliberate targeting. Indeed, the US Air Force concedes that the compression of the kill-chain involves
compression of the decision cycle, and this in turn produces “increased risk due to insufficient time
for the more detailed coordination and deconfliction that takes place during deliberate targeting.”1233
The increased risk applies to both civilians and ‘friendly forces’ on the ground (fratricide), and

1228

Hebert, ‘Compressing the Kill Chain’; Oppenheimer, ‘Find, Fix, Track, Target, Engage - Compressing the Kill Chain’;

Brickner, ‘An Analysis of the Kill Chain for Time-Critical Strike [Dissertation]’; Cheater, ‘Accelerating the Kill Chain via Future
Unmanned Aircraft’.
1229

See Gregory, ‘From a View to a Kill Drones and Late Modern War’; Gregory, ‘Lines of Descent’, 2014.

1230

Quoted in Hebert, ‘Compressing the Kill Chain’.

1231

Orbarn, ‘Time-Sensitive Targeting Adds Combat Flexibility’.

1232

AFD 3-60, 39.

1233

Ibid. 54-55
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potentially to the pilots flying the missions. This is factored into the decision to strike a dynamic target:
“Particular targets may be determined to be such a threat to the force or to mission accomplishment
that the CFACC is willing to accept a higher level of risk in order to attack the target immediately upon
detection.”1234 Dynamic targeting introduces greater risks, which changes the legal and operational
calculation for whether or not to engage a particular target. Thus, contrary to the assertion that the
laws of war and the ROE “apply equally” to deliberate and dynamic targeting, I want to show that
there are important differences in the way that these laws and rules are interpreted and applied.

7.5. DELIBERATE TARGETING

Figure 32. The deliberate targeting cycle. Source: Chairman of the Joint Chief of Staff, public domain.

The deliberate targeting process consists of six phases (Figure 32):
1)
1234

The commander’s objectives, guidance and intent;

USAF Targeting 2-1.9, 55, emphasis added.
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2)

Target development, vetting, and validation, nomination, and prioritization;

3)

Capabilities analysis, including weaponeering and allocation of assets;

4)

Commander’s decision and force assignment, including the production and dissemination
of the ATO;

5)

Mission planning and force execution;

6)

Assessment1235

In phase 5 nominated targets normally move into the current operations cycle and the processes for
deliberate and dynamic targets begin to merge, because even deliberate targets must be dynamically
executed (Figure 33).1236 At this point, tasking orders are issued and the targets move into the mission
planning and force execution phase where the Find, Fix, Track, Target, Engage, Assess (F2T2EA)
process is applied. I explain these processes in more detail below but it is important to note that it is
not until phase 5 that the deliberate and dynamic target cycles merge. For purposes of clarity, I deal
first with deliberate targeting and then with dynamic targeting.

1235

United States Air Force Judge Advocate General’s School, ‘Air Force Operations and the Law’, 278.

1236

Corn, Dapper, and Williams, ‘Targeting and the Law of Armed Conflict’, 197.
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Figure 33. The relation between deliberate and dynamic targeting. Seen from the larger cycle’s perspective, dynamic
targeting takes place within phases five (execution planning and force execution) and six (assessment) of the targeting
and air tasking cycles. Source: Chairman of the Joint Chief of Staff, public domain.1237
Although the deliberate targeting cycle is presented as six separate, sequential phases, in practice the
targeting process is “bi-directional, iterative, multi-dimensional, sometimes executed in parallel, and
part of a larger set of processes.”1238 This means that the deliberate targeting cycle is far messier and
more complex than its graphic representation in the formal Joint Targeting Cycle (Figure 32). Legal
considerations directly affect all phases of targeting, which means that JAGs provide input on and
must be available at all phases of the deliberate targeting cycle. Their overall purpose is to ensure that
the laws of war and the rules of engagement are integrated throughout the targeting process.

The targeting cycle is an idealized sequence. In practice it is shot-through with difficulties. These
difficulties are not just technical (e.g. weapons malfunction, target misidentification, imperfect
communications, fuzzy images), they are inherent and existential. Civilians look like combatants, and
combatants like civilians. Al Qaeda and Taliban blend with civilian populations; they drive civilian
1237

JP, 3-60, II-22.

United States Air Force Curtis E. LeMay Center for Doctrine Development, ‘Air Force Doctrine Annex 3-60 Targeting’, 38..
“The process is not time-constrained nor rigidly sequential. Steps may occur concurrently, but it provides an essential
framework to describe the steps that must be satisfied to conduct joint targeting successfully.” United States Joint Chiefs of
Staff, ‘Joint Targeting’, II-3.
1238

327

CHAPTER 7. PROSECUTING THE “KILL-CHAIN”
vehicles, wear civilian clothes, making it difficult – even impossible – to tell who is who. As Gregory
has cautioned: “This central, existential problem would remain even if the battlespace could be made
fully transparent. It may be mitigated by the persistent presence of UAVs and their enhanced ISR
capability, and in some measure by the ‘pattern of life’ analysis this makes possible, but it cannot be
erased.”1239 What and who is a combatant and what and who is a civilian? There is no scientific way to
answer this question because who counts as a civilian and who counts as a combatant is a profoundly
social – and socially performative – decision. The distinction between civilians and combatants cannot
be tested in a petri-dish; rather, as Helen Kinesella has shown us, military violence not only polices the
line between the two, it also actively produces it.1240 All of the technical solutions in the world –
precision weapons, full-motion video, corroborated intelligence, etc. – cannot resolve the problem of
who is a combatant and who is a civilian: ‘mistakes’ and ‘collateral damage’ are a function of the
system, not an aberration. It is important to bear this in mind in the following idealized six-step
sequence.

7.5.1. PHASE 1: COMMANDERS DESIRE

In phase 1, commanders set the overall objectives of the campaign. Formally and informally, the US
military refer to ‘the commander’ in the singular. This is inaccurate and misleading for the figure of the
commander is remarkably plural and surprisingly diffuse. There isn’t one all-seeing military
commander; there are thousands and they serve at many locations at every level of the chain of
command. Nevertheless, not all commanders have input in shaping the overall strategic objectives of
a military campaign; this is left to senior-level commanders, not just the commander-in-chief (the
President) but also his senior military staff. Setting the overall objectives of a military campaign – what
we might call the commanders desire – involves input from the President and Secretary of Defense as
well as the regional Combatant Commander (COCOM) and the Joint Forces Commander (JFC). This
guidance is the most crucial part of the targeting process because it dictates the overarching military
goals of targeting and all subsequent phases of the targeting cycle. For example, President Obama
said that the overall objective for the war against ISIS (or ISIL) is to “degrade, and ultimately destroy,

1239

Gregory, ‘Dis/Ordering the Orient: Scopic Regimes and Modern War’, 172.

1240

Kinsella, The Image Before the Weapon.
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ISIL through a comprehensive and sustained counter-terrorism strategy.”1241 He also set four more
specific goals, one of which related directly to targeting.1242 Obama promised to conduct a “systematic
campaign of airstrikes” against ISIL terrorists and to provide support to Iraqi forces by “hitting ISIL
targets”.1243 These national level objectives are communicated by the National Command Authorities
(NCA) through the Chairman of the Joint Chief of Staff (CJCS) to the regional COCOM, who then
translates them into “clear, measureable and obtainable objectives” to the various component
commanders, i.e. Air Force, Army, Navy, Marines.1244 Guidance also sets limits and boundaries on the
objectives and how they are attained: “it establishes constraints—things we must do—and restraints—
things we must not do.”1245

The role of military lawyers in this phase of the targeting cycle is to ensure that all proposed strategy
and plans comply with international law, including the laws of war, domestic law, ROE, as well as orders
from superior headquarters.1246 During this phase (and phase 2) the emphasis is on defining the
overarching military objective(s). Military lawyers assist decision makers at multiple command levels in
translating policy decisions into legally acceptable plans and orders that support national security
objectives.1247 Military lawyers are key personnel in the Strategy Division. Within this division they
“focus on long-range planning and execution rather than on the details of day-to-day
operations.”1248 They are also typically key members of the Joint Targeting Coordination Board
(JTCB),1249 which maintains a macro-level view of target sets and their compliance with the
commander’s intent. In addition, military lawyers are also responsible for reviewing the Joint Air
Operations Plan (JAOP) and the daily Air Operations Directive, which are the planning components of
what will later determine what targets will be struck.1250
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Obama, ‘Statement by the President on ISIL’.
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The other three goals were: to increase US support to forces fighting ISIL terrorists on the ground; to prevent ISIL attacks;

to provide humanitarian assistance to innocent civilians who have been displaced by ISIL. Ibid.
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United States Air Force Judge Advocate General’s School, ‘Air Force Operations and the Law’, 279–80.
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United States Air Force, ‘Air Force Doctrine Document 3-60, Targeting’, 29.
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Perhaps the most important function of the military lawyer in this phase is in the development and
review of the ROE. If the ROE are legally unsound this would put the whole mission in jeopardy so
JAGs are involved from the beginning of the ROE process to ensure consistency with the laws of war
and the commanders guidance. This is not the only phase in which military lawyers are involved in
providing advice to commanders on the ROE. In fact, they “advise commanders and their staffs
throughout all phases of the joint operations planning process to help ensure ROE are legally
acceptable, operationally feasible, and properly balanced against applicable law, national policy, and
commander's intent and guidance.”1251

It is important to note that although JAGs assist with the development of the ROE they do not “own
or control the ROE process”.1252 As one JAG told me, “operators own the ROE”. ‘Operators’ are
uniformed personnel involved in the conduct of targeting operations; they have direct contact with
military lawyers during the planning or execution of targeting operations. This includes military
commanders, planners, intelligence, targeteers and analysts. This JAG tells operators:
“you guys need to develop the ROE. We can be there to help ensure it's comporting with
guidance and the law but you own the ROE. If you just let the lawyers write it, it’s going to
look like a lawyer wrote it and you're going to be asking a million questions about 'what does
this mean and what does that mean? So you guys need to write it to the level that you guys
are comfortable with understanding and we do the legal adviser ‘sanity check’ to it.”1253

Decisions by commanders on the targeting of certain individuals or structures often hinge on how
military lawyers interpret and apply the terms found within the ROE so clarity is key.

1254

But military

lawyers don’t always agree on the meaning of important terms like positive identification (PID) of the
target, likely and identifiable threat (LIT), reasonable certainty, and hostile forces vs hostile act and
hostile intent.1255 The nuance in how these terms are interpreted can mean the difference between
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firing and not firing, killing or being killed and yet the way they are represented to troops can be
confused and confusing. The Center for Law and Military Operations, which (among other things)
produces lengthy volumes of ‘legal lessons learned’ in Afghanistan and Iraq demonstrates that the
ROE process can be extremely messy and very confusing for those who must use them. One Coalition
Forces Land Component Commander (CFLCC) Staff Judge Advocate provides the following insight
from Iraq:
“The ROE process was an ugly one. We had the ROE card from the original war. We took that
as a model. A number of items on that card came directly from the Gulf War ROE card. Then
we just tried to put in some other things. Problem we had is that CENTCOM wouldn’t
unclassify the ROE. [The ground commander wanted] two things added to it—PID (positive
identification) and legalistic terminology that I didn’t think should be in there. […] People
never understood it. […] I realize there were people who were unhappy with the ROE card.
It’s not a legal document. They turned it into a legal document. I wish I had done better.”1256
Sometimes ROE are not issued to soldiers and commanders until the very last minute – sometimes the
day before deployment – so there is little time to get familiarized with them. One JAG reported: “We
received the ROE for OEF [Operation Enduring Freedom] Afghanistan operations on 7 October 2001
at almost the same time we received the order to fly out the next day. […] I had very little time to brief
them, and even less time to request modifications that appeared necessary in light of mission planning
and brief-back sessions.”1257Other JAGs reported that the ROE were not “soldier friendly” and as
Lieutenant Colonel Thomas Ayres reported: “The wording of the card was confusing. It was not written
with the 18 year old E-1[junior officer] in mind […] Examples of confusing nature of card: (1) PID
[positive identification] is the first element on the card and it states that if PID is not established to call
higher for guidance (how in fact would a soldier in contact or near it do that?)”

1258
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peripheral issues as ROE inform and shape who and what can be targeted and the circumstances in

Interview by MAJ Mark W. Holzer, Center for Law and Military Operations, with COL Richard E. Gordon, Staff Judge
Advocate, Coalition Force Land Component Command, Camp Doha, Kuwait, summarized transcript at 3-4 (1 May 2003) (on
file with CLAMO), quoted in Ibid., 93.
1257
Memorandum, Dean L. Whitford, former Group Judge Advocate, 5th Special Forces Group (Airborne), Staff Judge
Advocate, Joint Special Operations Task Force–North (Task Force Dagger) (OEF), and Staff Judge Advocate, Combined Joint
Special Operations Task Force–West and successor CJSOTF – Arabian Peninsula (OIF), for Major Daniel P. Saumur, Deputy
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which targeting and killing is permissible and prohibited. Having JAGs involved in the process of
formulating the ROE does not resolve the more existential questions of who is a combatant and who
is a civilian, or who can be killed and who cannot. As one exasperated Marine JAG noted in his After
Action Report: “What does a Taliban or Al Qaida fighter look like? Can you determine the enemy’s
identity by the equipment they use? These and other questions were often unanswerable, even when
based on the most current intelligence available.”1259 Inasmuch as these are existential issues – and
not merely a technical exercise of applying the ‘right’ rules – military lawyers remain part of the
problem. ROE do not always enable commanders and/or lawyers to cut through the fog of war; they
are part of the fog of war. Try as they might, neither military lawyers nor the ‘operators’ who are
supposed to own them can escape this messy reality.
Nevertheless, early involvement of JAGs is absolutely key to the ROE process specifically and the
targeting process more generally. Air Force doctrine mandates: “Early involvement ensures legal
issues are identified and legally acceptable courses of action and supporting ROE are developed
consistent with the commander’s intent.”1260 This sentiment is echoed by Ronald E. Keys, who served
as the commander of NATO’s AIRSOUTH, Stabilization Forces Air Component and Kosovo Forces Air
Component from 2000 to 2002: "The important thing is that the legal advisor has got to be integrated
into the operational team. He can't be an afterthought. He has to be there when the plan is being
made".1261 One senior Air Force JAG who instructs JAGs when they arrive at the air operations center
encourages them to get involved in targeting issues as early as they can. He tells them:
“You can’t just say ‘I’m going to be sitting in my office over here – and when you have a legal
issue come find me’ because by the time some non-lawyer spots the legal issue things are so
far beyond fucked that you can’t catch a bus back to fucked. […] So you try to catch these at
the stages where they haven’t blossomed into a legal issue […] and the only way you can do
that is to be involved with the process itself and not just be an afterthought, because usually
the fixing means ‘no you [the commander] can’t do it’ because you’ve made an entire plan to

Major Ian D. Brasure, Staff Judge Advocate, 26th Marine Expeditionary Unit (Special Operations Capable), After Action
Report: Operation Enduring Freedom/Operation Swift Freedom, para. (3)(b) (22 Mar. 02) (on file with CLAMO), quoted in
Ibid., 98.
1259
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United States Air Force, ‘Air Force Doctrine Document 1-04, Legal Support to Operations’, 26 emphasis added.
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Randon H. Draper, Interview with a JFACC: A Commander’s Perspective on the Legal Advisor’s Role, THE JAG

WARRIOR, Autumn 2002, at 21–22, quoted in Dunlap, ‘Come the Revolution’, 144.
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go down this path here and there’s some issue – fiscal law, international law issue – that’s
going to prohibit you from doing it. So if it’s a blanket ‘no’, the JAGs get the black eye for
being the ‘no’ guy and the officers are all saying ‘well, the JAG said ‘no’’, so they throw the
JAG under the bus because the JAG said no and the JAG did say no but there could have
been ways to get to yes if there would have been JAG involvement throughout the process
rather than as an afterthought.”1262

This account suggests a military culture that does not respect legal advice. Why should a JAG get a
‘black eye’ for ‘being the ‘no’ guy’? The implication here is that military commanders do not like it
when legal advisers tell them they cannot do something. Giving military lawyers a metaphorical ‘black
eye’ for saying ‘no’ speaks to a military culture that does not always tolerate and respect legal advice.
In fact, it supports my argument that military lawyers are there – in part – to enable and justify violence.
Presumably, saying ‘yes’ is not something that would warrant a ‘black eye’ from a commander.

7.5.2. PHASE 2: THE PRODUCTION OF THE TARGET
We do not inhabit a world of targets; they must be produced. This production takes a lot of work, what
Peter Asaro calls the ‘labour of surveillance and bureaucratized killing’.1263 Yet in the process this labour
tends to be forgotten; targets are ‘found’, ‘fixed’, and ‘finished’ as though they have an existence
independent of the military labours that brought them into the world. They are not found, but made.
This naturalization of the targeting process conceals the fact that the second phase of the targeting
cycle – targeting development – is performative: it brings about the effect that it names. The target
development stage is not only about developing targets; more fundamentally, it is about inventing
the target as an artefact – a string of facts, a thread of data, a full motion video feed – and producing

1262

Landreneau, interview. Charles Dunlap provides a similar explanation as to why the early involvement of military lawyers is
so important:
“Injecting legal friction late in the game only creates inefficiencies that can be lethal on the battlefield. Consequently, JAGs
must insert themselves into the process well before the first bomb is loaded. Without proactive involvement, JAGs would be
seen as the "enemy" of an operator," because late-breaking legal demands that would override the operator's hard work do
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the target as an object of a profoundly military gaze. A target is not a building here, a person over
there. Objects and people only become targets once they have been categorised, indexed, and
thought of as something or someone who must be destroyed or killed. A target is that which is
expendable, or more accurately that which has been rendered expendable. A target is a way of seeing
the world; it is a violent representation of living beings, social systems and infrastructures – the human
habitas – which are folded into what Gregory has called the ‘space of the target’, but it also promises
to turn representation into bloody and destructive facts on the ground, bodies into chunks of flesh
and meat, homes into rubble.1264 As Rey Chow has succinctly put it, “seeing is destroying”1265 She
quotes W. J. Perry, a former United States Under Secretary of State for Defense, who claimed: ‘‘If I
had to sum up current thinking on precision missiles and saturation weaponry in a single sentence, I’d
put it like this: once you can see the target, you can expect to destroy it.’ 1266 This militarized way of
seeing is inseparable from the construction of the target, for as Gregory has argued: “The politicocultural construction of a wider ‘landscape of threat’ is crucial to the production and performance of a
specific ‘space of the target’. 1267 The image before the weapon is a target.

Once the objectives are set (phase 1), the next task is to produce (develop, vet, validate, nominate
and prioritize) targets. Target development is the “analysis, assessment, and documentation processes
to identify and characterize potential targets that, when successfully engaged, support the
achievement of the commander’s objectives.”1268 Target development begins before combat
commences and continues during combat in several different locations, often simultaneously and with
varying amounts of expediency depending on the potential criticality of the target. 1269 There is no set
time for the development of deliberate targets; it can take a couple of days or it can take several
weeks, depending on the target. The time it takes to validate targets has varied historically. In the
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On bodies as flesh and meat, see: Gregory, ‘Meatspace?’

1265

Chow, The Age of the World Target, 27. See also Gregory, ‘“Doors into Nowhere”’.
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Chow, The Age of the World Target, 35.

1267

Gregory, ‘Kunduz and “seeing like a Military”’.

1268

United States Joint Chiefs of Staff, ‘Joint Targeting’, II-5.
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Deptula, interview.

Much of peacetime targeting readiness is geared toward target development. […] the US often enters contingencies without
established deliberate planning products, or those that exist require extensive modification when an
actual contingency arises. Obviously, it is impossible to have a plan for every conceivable contingency, but waiting to conduct
target development until a contingency develops will put planners at a huge disadvantage.” United States Air Force, ‘Air
Force Doctrine Document 3-60, Targeting’, 70–71.
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Second World War it could takes weeks and even months; the delays were caused by difficulties in
physically obtaining and processing intelligence. These delays can still occur today, but intelligence
gathering has been greatly expedited, allowing for a highly compressed kill chain. According to one
source, deliberate target development “normally begins 36-40 hours before the effective time of the
ATO [Air Tasking Order].”1270 But Col. Stevenson, Commander of the 63rd Intelligence Surveillance and
Reconnaissance Wing at Joint Base Langley-Eutis, Virginia, produces target development nominations
and compiles electronic target folders for CENTCOM and he reckons it takes 30-45 days for his targets
to “make it to the finish line”.1271

Whether prior to or during combat, the target development process involves an elaborate analysis of
target systems and their weaknesses.1272 Air Force planners and targeteers within the Intelligence
Surveillance and Reconnaissance Division, the Combat Plans Division Targeting Effects Team,1273
identify the enemy’s ‘centers of gravity’1274 using an ‘effects-based approach’.1275 An effect based
approach to operations considers the broad effects of military action and is focused on achieving
certain outcomes rather than the absolute annihilation of the enemy (Figure 34).1276 Effects based
operations have a long history but the idea gained purchase in the First Gulf War; prior to this, air
power had largely focused on maximising destruction as a way of achieving military victory. Even as
early as the Second World War there were those who advocated for an effects-based approach – as
opposed to area bombing – but European and American airpower was severely limited in its accuracy
and ability to attack specific military and industrial targets, despite exalted claims to the contrary.1277
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The key purpose of effects-based targeting is not only the physical destruction of the target but also
the second – and third – order effects achieved through the initial destruction. Indeed, as the Air Force
doctrine on the matter asserts: “The underlying premise of an effects-based approach is that it is
possible to direct power (of all kinds) against targets in ways that cause military and political effects
beyond the mere destruction of those targets—that ultimately cause desired changes in enemy
behavior.”1278 An example of this logic is the recent US and coalition targeting of petroleum refineries,
facilities and transport trucks in Iraq and Syria as part of the war against the Islamic State (Figure 35).1279
According to the DOD General Counsel Jennifer O’Connor, targeting these facilities and trucks has at
least two military advantages: it “eliminates not only the use of the petroleum for military purposes,
but also the opportunity to sell the petroleum to create cash that will also be used for military
purposes.”1280 In short, targeting the petroleum has the effect of depriving the Islamic State of the
funds it need to operate, hence why the Pentagon calls these “war-sustaining” or “cash and revenuegenerating targets”.1281 There may be good military reasons to strike such targets but we should not
be blind to the fact that the effects of effects-based targeting often spill over into the civilian world.
As I showed in Chapter 4, bombing power stations in Iraq in the first Gulf War deprived Saddam’s
Army of a reliable source of energy, but it also meant that thousands of homes and hospitals were
deprived of life-sustaining electricity. Sometimes the true effects of such targeting is felt indirectly and
long after the missiles are fired, though these indirect effects are not always easy to calculate or foresee
when commanders are thinking about “direct military advantage”.
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Figure 34. The many effects of targeting. Source: Joint Targeting School, public domain. 1282
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From the targeting systems analysis,1283Air Force planners develop broad target sets (or target
categories), which, when destroyed, should weaken the enemy and should contribute directly to the
commander’s objectives. A target set may be something like the petroleum refineries just discussed,
or the air defence system or the airfields of the enemy but increasingly it is a list of individuals, known
as high-value individuals (HVI’s). The full target sets for the air wars in Iraq and Afghanistan have not
been published, but we know that in the initial stages of the Iraq war, target sets included: ‘terrorists’;
‘leadership’ and ‘weapons of mass destruction’.1284 ‘Leadership’, whether this be Taliban, Al Qaeda or
its “associated forces”, or key members of the Ba’ath regime, like Saddam Hussein quickly became
an increasingly important part of targeting operations in Iraq and Afghanistan.1285 The infamous
‘Personality Identification Playing Cards’ issued to US troops when Iraq was invaded in 2003 were an
early example of a leadership target set in the ‘war on terror’,1286 but this was dwarfed in comparison
to the Joint Prioritized Effects List (JPEL), which began with the leaders of the Taliban and Al Qaeda
and soon grew to more than 2,000 people as the insurgency in Afghanistan widened (Figure 36).1287

The move from refineries and airfields to nominated individuals is significant for at least two reasons.
First, refineries and airfields are fixed, whereas individuals are mobile. Tracking and targeting mobile
targets moves targeting from an object-ontology to an event-ontology; events must be followed as
they unfold just as the individuals movements must be tracked in real time.1288 If targeting is to be
useful in weakening the enemy, it must be responsive to events and actions. As I have shown, a series
of technological and organisational developments made dynamic targeting against mobile targets
possible, but the ability of the US Air Force to ‘put warheads on foreheads’ is much more than a
technical issue. It is also a profoundly political issue that is changing the way that warfare is conducted

“Target system analysis (TSA), as its name implies, approaches targets and target sets as systems to determine
vulnerabilities and exploitable weaknesses. Targeteers review how a functional target system works as a whole and analyze
the interactions between components. TSA takes a system-of-systems approach to look at interdependencies and
vulnerabilities between systems as well as intra-system dependencies in order to maximize the effectiveness of target
development. TSA begins in peacetime, before the commencement of conflict, and is accomplished with federated support
and “reachback”” United States Air Force, ‘Air Force Doctrine Document 3-60, Targeting’, 33.
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and perceived.1289 As nominated individuals become targets warfare has begun to shift toward a
criminal paradigm where targeting is based not on the status of the enemy but on the conduct of the
terrorist-cum-criminal. This is what Samuel Issacharoff and Richard Pildes call the ‘individuation of
warfare’.1290 As targeting focuses increasingly on the individual, it increasingly resembles a hunt, or
what Grégoire Chamayou calls the ‘manhunt’.1291 IHL permits one party to kill members of the enemy
regardless of their conduct; it doesn’t matter what the enemy is doing because it is his enemy status
that renders him killable and not his specific actions (unless, of course, he is hors du combat and in
which case he is protected). But this is not the model – or is not the only model – followed when it
comes to the so-called ‘targeted killing’ of individuals (Chapter 6). When killing individuals, we have
become increasingly concerned with the conduct (behaviour) of certain actors; it is no longer about
his enemy status but also his specific actions, for example the laying of an improvised explosive device,
the funding of insurgent activity, or even meeting with others on the kill list (guilt by association).
Where the enemy could be killed merely because he is the enemy, the individual should only be killed
once his conduct is thought to pose a threat in the immediate or non-immediate future. Issacharoff
and Pildes point out that in this model, killing increasingly resembles an adjudication of individual
responsibility in which, “[a] tremendous premium immediately comes to be placed on what we might
call “adjudicative facts” – is this the person who did X – rather than “legislative facts” – is this person
a solider in the opposing army.”1292 Such ‘adjudicative facts’ are the preserve of military lawyers as well
as military commanders and as it has become crucial to maintain a ‘visual chain of custody’ over the
target, so military lawyers have become essential to the prosecution of evermore individualised
targets. I will return to these issues in the following chapter, but signal them here because the move
from objects to events and from fixed targets to mobile individuals is an important techno-legal
accomplishment that is ordinarily glossed over in US military doctrine.
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Figure 35. Targeting petroleum and oil systems is a common US practice. They are deemed to be ‘dual use’ targets,
meaning that they are used for both military and civilian purposes. Source: Chairman of the Joint Chief of Staff, public
domain.1293
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Joint Targeting 3-60, II-8.
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Figure 36. An extract from the Joint Prioritized Effect List (JPEL). Source: published by Der Spiegel Online in 2014, public
domain.1294

Target sets and individual targets are vetted by the national intelligence community to “verify the
fidelity of the intelligence and analysis used to develop the target(s).”1295 According to an operator at
Shaw Air Force Base this vetting process dates back to the accidental bombing of the Chinese
embassy in Belgrade in Operation Allied Force in 1999; it was struck due to faulty intelligence.1296
Before being nominated, targets are “put out for intelligence community review” and “no news is
good news so silence means approval and the timeline that goes with that is dependent on the
urgency of the target, but typically it is 48-72 hours.”1297 Once a target has been vetted it is then
validated to determine if it “remains a viable element of a target system and whether it complies with
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the LOAC [laws of armed conflict], the ROE and other targeting restrictions or considerations.”1298
Developed, vetted and validated targets are then nominated for approval and action in a given time
period. Nominations come from several components and agencies, not just within the Air Force.1299
Historically, the approval for nominated targets often entailed deliberation through a high-level
coordinating body such as a Joint Targeting Coordination Board (JTCB) but detailed targeting
functions are now increasingly delegated to lower levels and specific components.1300 As part of the
nomination process, targets are prioritized relative to all other targets in a joint integrated prioritized
target list (JIPTL).1301

Military lawyers play an important role in this phase of the targeting cycle. A military lawyer is assigned
as a member to the Combat Plans Division (CPD) and works closely with the Intelligence, Surveillance
and Reconnaissance Targeting Effects Team and the Master Air Attack Plan cell as they develop
specific targets.1302 The JAGs role within these targeting cells and working groups is to vet and validate
targets as they are being developed. This involves a legal review of “ALL proposed targets”1303, which
a JAG performs by examining the information in the target folders of proposed targets. Target folders
may be hard copy or electronic,1304 but are increasingly the latter.1305 Target folders contain “imagery
from various sources, maps, and intelligence information about the target, including its military
purpose and importance, and information regarding any nearby facilities such as churches, museums,
or schools” (Figure 37).1306 According to a targeting training manual, the folders contain a “mass of
detail” that “may very quickly overwhelm” anybody looking at them so targeteers are encouraged to
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condense the material into target briefs, which provide a summary of the contents of the target
folder.1307

Figure 37 shows a US military request for a lethal strike against Taliban sub-commander Qari Munib
(mission name: LETHAL BURWYN). The strike was approved and he was killed on 8 November 2012
as part of Operation Haymaker, a Special Forces operation designed to destroy the Taliban and al
Aqeda forces that remained in the valleys of the Hindu Kush in Afghanistan’s northeastern border with
Pakistan. According to documents released to The Intercept, Munib was targeted for the following
reasons: He allegedly exercised command and control over a specific portion of the organization, was
responsible for numerous attacks on both coalition and Afghan security forces, and communicated
with Taliban officials in Pakistan. Specifically, […] Munib had been implicated in recent plots to carry
out improvised explosives attacks.”1308 Specific criteria had to be met for the strike to go ahead: the
operation would “require a signals intelligence “correlation,” followed by a full motion video lock,
visual identification within 24 hours of the strike, and a “low” probability of collateral damage.”1309
These are impressive requirements and speak directly to the establishment of the ‘adjudicative facts’
of individual killing that I mention above – but they proved devastatingly fallible in practice. The
documents relating to Operation Haymaker show that during a five month period, “nearly nine out of
10 people who died in airstrikes were not the Americans’ direct targets.” The Intercept’s Ryan
Devereux goes on to show how, “[b]y February 2013, Haymaker airstrikes had resulted in no more
than 35 “jackpots,” a term used to signal the neutralization of a specific targeted individual, while
more than 200 people were declared EKIA — “enemy killed in action.”1310 Often those killed are
assumed to be enemies unless proven otherwise; i.e. they are presumed ‘guilty’ until proven otherwise.
An intelligence community source with experience working on high-value targeting missions in
Afghanistan told The Intercept: “If there is no evidence that proves a person killed in a strike was either
not a MAM [military aged male], or was a MAM but not an unlawful enemy combatant, then there is
no question […] They label them EKIA.”1311 This example shows that even when high-level
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‘adjudicative facts’ are required for targeting operations, the collateral consequences and killing of
innocents still spiral outwards despite attempts to label those killed as enemy combatants.

Figure 37. A 2012 U.S. military request for an airstrike targeting Qari Munib, an alleged Taliban subcommander operating
in northeastern Afghanistan. Source. Intelligence Community Documents, obtained by The Intercept. 1312 Public domain.

JAG’s are encouraged to use a target review checklist to ensure that a complete review of each
proposed target has been accomplished.1313 The first and most important thing that JAGs must
establish is that each proposed target has been positively identified (PID) as a legitimate military
objective. PID is defined as the “reasonable certainty that a functionally and geospatially defined
object of attack is a legitimate military target in accordance with the Law of War and applicable Rules
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of Engagement.”1314 Without PID there is no target, so this is an essential part of the targeting process.
PID involves not only a compliance element but also an intelligence element, i.e. making sure that the
target is what or who the intelligence says it is.1315 While the general standard for PID is “reasonable
certainty”, the ROE will determine the “quantity, quality, timeliness, and duration of the intelligence
necessary to establish” PID.1316 Specifically, intelligence analysts who have contributed to a target
folder should “distinguish between what is known with confidence based on the facts” and “what are
untested assumptions”; they should numerically indicate their confidence level from low to high or on
a scale of 1-10 (Figure 37 and Figure 38).1317 But doctrine is not only – or even the best – the best
guide to military practice. In reality, determining PID can be extremely difficult, as on JAG attests:
“While on its face [PID] appears to be a simple requirement, this was truly the most difficult aspect of
[our] participation in Operation Enduring Freedom from an ROE perspective.”1318 The Center for Law
and Military Operations makes much the same point:
“it was difficult to determine who exactly was a hostile force in Afghanistan. The Taliban was
an amorphously defined group comprised of the Taliban regime itself as well as their armed
units, various members of which were not committed to any cause and willingly switched
allegiances. Al Qaeda members similarly were difficult to define.”1319

Given these very real concerns, it is not difficult to see why establishing PID can be extremely difficult
and is inherently imperfect. When I asked one very senior intelligence analyst how much confidence
he has when establishing PID, he responded:
“I’ve never thought about it in that way…we build the best case we can…maths is involved,
which has a great degree of certainty, we know population densities, we do a lot of math, we
will not cause civilian casualties, etc. The certainty of foundational intelligence: I have never
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thought to try to quantify that. We do not put a tag on it like ‘beyond reasonable doubt’ or
‘more likely than not’.1320

There is a difference between what intelligence know, or what they think they know, - e.g. ‘this is a
school’ – and what they compute – e.g. ‘these are the likely casualties’. Collateral damage estimation
is modelled using specialized computer software that takes a number of variables into account, such
as projected population densities, building materials and blast radius. One significant difference
between deliberate and dynamic targeting is the amount and reliability of intelligence; for deliberate
targets there is more time to collect, analyze and verify intelligence than there is for dynamic targets.
One JAG described being “fact happy” when it came to deliberate targets in Operation Iraqi
Freedom, but talked about periods of high-intensity conflict producing “a lot more assumptions” on
which to base his legal advice.1321 In their review of the target folder and in their conversations with
the operations and intelligence divisions, JAGs must ensure that somebody in the kill-chain “can
clearly articulate the connection between the destruction of the target” and the “defeat of the enemy
military objectives or forces” i.e. each target must fit into and must further the commander’s wider
military objectives.1322

1320

Stevenson, interview.

1321

Landreneau, Interview.

1322

Twelfth Air Force, ‘Chapter 9 Judge Advocate’.
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Figure 38. Confidence in intelligence: low, moderate and high. Joint Intelligence doctrine asserts: “The commander’s
determination of appropriate objectives and operations may rest on knowing whether intelligence is “fact” or
“assumption.” 1323 Source: Chairman of the Joint Chief of Staff, public domain.

In parallel with determining PID, the JAG also reviews the target folders for potential collateral damage
and civilian casualties. Civilians and civilian objects are generally presumed not to be legitimate
military targets. As Additional Protocol I specifies, civilians are not lawful targets “unless and for such
time as they take a direct part in hostilities.”1324 This means that if and when civilians directly participate
in hostilities they may lose their protection. But direct participation in hostilities is a notoriously
contentious legal issue, which turns on the question: what is ‘direct participation’? The International
Committee of the Red Cross answerwed this question in 2008 when it published its ‘interpretive
guidance on the notion of direct participation of hostilities under international humanitarian law’.
According to the Interpretive Guidance: “All feasible precautions must be taken in determining

1323

United States Joint Chief of Staff, ‘Joint Intelligence’, A-2.

1324

Additional Protocol 1, Art. 51 (3).
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whether a person is a civilian and, if so, whether that civilian is directly participating in hostilities. In
case of doubt, the person must be presumed to be protected against attack.”1325 But many US legal
scholars and JAGs argue that the definition is too restrictive and attempts are underway to broaden
the meaning of ‘direct participation’ and to invert the presumption of civilian protection. BrigadierGeneral Ken Watkin claims that the approach taken in the Interpretive Guidance "creates a bias
against State armed forces” and does "not reflect either the nature of warfare or the historical and
contemporary scope of armed conflict”.1326 Michael Schmitt claims that “...the concept of civilian and
the temporal scope of participation” in the Interpretive Guidance “are fatally flawed”.1327 He goes as
far as to approvingly quote a suggestion made by the Israeli Supreme Court in 2006 that “[g]rey areas
should be interpreted liberally, i.e., in favour of finding direct participation.”1328 Although Schmitt
concedes that his approach may seem “counter-intuitive” – “harsh” even – his answer is to shift the
entire burden of risk to the civilian who, Schmitt presumes, is “already participating, on his or her own
volition, in the conflict in a manner direct enough to raise questions”1329 Watkin, Schmitt and others
criticize the interpretive guidance for being too restrictive.1330 During the ICRC deliberations and
consultations with legal experts, these authors “consistently advocated for a more permissive
targeting regime than is proposed in the Interpretive Guidance”, according to Nils Melzer, its principal
author.

In order for a JAG to perform a legal review of proposed targets, s/he must understand the different
kinds of intelligence that have produced the target.1331 As one JAG put it, “lawyers need to know the
business of their client”.1332 JAGs must also have the requisite security clearance to access target

ICRC Interpretive guidance on the notion of direct participation in hostilities under International Humanitarian Law, vol.
90, #872, December 2008, p. 996, emphasis added
1325

1326

Watkin, ‘Opportunity Lost’, 694.

1327

Schmitt, ‘Deconstructing Direct Participation in Hostilities’, 738.

1328

Ibid.

1329

Ibid.

1330

Boothby, ‘And for Such Time as’; Parks, ‘Part IX of the ICRC “Direct Participation in Hostilities” Study’.

1331

Murray, interview. There are at least eight intelligence gathering disciplines, including: human intelligence (HUMINT);

Geospatial intelligence (GEOINT); Measurement and signature intelligence (MASINT); Open-source intelligence (OSINT);
Signals intelligence (SIGINT); Technical intelligence (TECHINT); Cyber intelligence/Digital Network intelligence
(CYBINT/DNINT); and Financial intelligence (FININT).
1332

Garraway, interview.
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folders.1333 None of the JAGs that I interviewed expressed any problems with formal access to
information and intelligence with regard to targeting. Formal access to target folders and target
information does not, however, always translate into JAGs having the access they might need or like
because there is a strong social component to access. As one JAG told me:
“as a legal advisor your currency and trade is access. And you're not going to get access unless
people have profited from what you're doing and they're not going to get a chance to get any
confidence in you unless they like you enough to have you around. If you're just a huge pain in
the ass, they'll figure out some way to get it done where they don't have to get you
involved.”1334

Again, this comment speaks to my argument that military lawyers facilitate violence. If access is
contingent on commanders ‘profiting’ from previous legal advice then it stands to reason that military
lawyers can be shut out of the decision-making process if their advice does not conform with the
expectations of certain military commanders. The implication is that military lawyers have more access
to commanders if they provide ‘profitable’ advice – i.e. military lawyers are welcome if they facilitate
violence but are not welcome if they try to prevent it.

7.5.2.1.THE NO-STRIKE LIST AND THE RESTRICTED TARGET LIST

Once vetted and validated potential targets can be put on one of three lists: the already mentioned
joint integrated prioritized targeting list (JIPTL), the no strike list (NSL) or restricted target list (RTL).
The NSL is a list of “objects or entities characterized as protected from the effects of military operations

1333

“When their [JAGs] access is restricted, they must report this fact to higher headquarters so that superior officers will

ensure that attorneys with the appropriate security clearance conduct a legal review. Gent, ‘The Role of Judge Advocates in a
Joint Air Operations Center’, no page. The lack of JAG security clearance seems to be less of an issue today than it was in, for
example, Operation Desert Storm. See also Navy Judge Advocate General, ‘JAG Billets Requiring Special or Detailed
Knowledge of the Law of Armed Conflict and Training Objectives for Navy Judge Advocates in Such Billets’, 2. (requiring
commanders to “ensure that their judge advocates have been granted appropriate clearances and access to classified
information to carry out their responsibilities”.)
1334

Prescott, interview. Prescott continued: “He [General Tucker] meant this as a term of endearment because...we were

always helpful, and we were always there when asked and we always gave uniform advice and considered advice and we
worked together as a team and people understood that even though they might not like what we said, if we believed we were
right, we weren't going to change our opinions. And we wouldn't have been able to […] if they hadn't already respected us.
Otherwise we would have seemed like toads in the river.”
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under international law and/or rules of engagement.”1335 Attacking these “may violate the laws of war
[…] or interfere with friendly relations with other nations, indigenous populations, or governments.”1336
There are a core set of no-strike entities/objects – so called ‘Category I Collateral Objects’ – and a
secondary set, ‘Category II Collateral Objects’. Category I objects include but are not limited to:
diplomatic facilities, religious, cultural and historical institutions, medical facilities, medical schools,
civilian refugee camps, prisoner of war camps, government detention facilities, sewage waste facilities,
dams and dikes and libraries (Figure 40 and Figure 41). Category II objects include but are not limited
to civilian housing and accommodation, civilian meeting places (e.g. stadiums, parks, convention
centers, theaters, markets); public utilities;1337 agricultural storage and food processing facilities; and
facilities whose functionality or purpose is not known.1338 The NSL is extensive, so extensive in fact that
one JAG said regarding Operation Enduring Freedom: “if we're striking a structure, a building or
whatever, there's a pretty good chance that, there's a 100% chance I guess I could say that that target
is on a no-strike list.”1339 This is likely hyperbole but the extensive nature of the no-strike list speaks to
the fact that buildings and infrastructure are presumed to be civilian unless they are thought to have
a military use or are being used for military purposes. Yet access to the NSL is variable, sometimes
tragically so and the presumption of civilian status can be flipped in the heat of battle. In October
2016 a US AC-130 gunship fired 211 shells at the Médicines Sans Frontièrs (MSF) hospital in Kunduz,
Afghanistan, killing at least 31 civilians and injuring 28 others (Figure 39). The headquarters at Bagram
knew the coordinates of the MSF hospital and the hospital was on a no-strike list. However, an internal
US Army investigation found that key commanders, including the Afghans and the AC-130 gunship

1335

United States Joint Chiefs of Staff, ‘Joint Targeting’, GL-7.

1336

Ibid., II-12.

1337

“including those that generate distribute, or transport electricity, petroleum or water intended for civilian consumption;

commercial fuel service stations, civilian mass transit facilities, water supply facilities, waste facilities, urban gas supply, fire
stations, postal facilities, police stations, civil defense facilities, and financial institutions.” Chairman of the Joint Chief of Staff
Instruction, ‘Chairman of the Joint Chief of Staff Instruction 3160.01A No Strike Collateral Damage Method’, Enclosure B3-B4.
1338

Ibid., Enclosure B3–B4.

1339

Landreneau, April 20 2016. Part of the reason for this is that Stanley McChrystal issued a Tactical Directive in 2009 that

significantly curtailed attacks on structures. According to Navy Rear Admiral Gregory J. Smith the directive included
“refraining from firing on structures where insurgents may have taken refuge among civilians unless Western or allied troops
are in imminent danger”. Quoted in Zucchino and King, ‘U.S. to Limit Airstrikes in Afghanistan to Help Reduce Civilian
Deaths’. The Directive sought to limit both deliberative and dynamic forms of targeting. McChrystal stated in the Directive: “I
expect leaders at all levels to scrutinize and limit the use of force like Close Air Support (CAS) against residential compounds
and other locations likely to produce civilian casualties […] The use of air-to-ground munitions and indirect fires against
residential compounds is only authorized under very limited and prescribed conditions”. McChrystal, ‘Tactical Directive’.
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crew did not have access to the no-strike list.1340 The no-strike list is an important part of ensuring that
protected places and objects are not struck, but it is literally useless if those carrying out targeting
missions do not have access to it. The crew should have presumed the hospital was protected – as
indeed it was – but they did not know they were firing at the hospital; their intelligence told them they
were firing at a building that had been designated as ‘hostile’. In the eyes of the attackers, therefore,
the building had lost its protected status. The investigation concluded that the strike was the result
of a human and intelligence failure but the tragic episode also demonstrates that in practice US
targeting operations are not nearly as clinical and surgical as Air Force doctrine makes out.

Figure 39. The Médecins Sans Frontières (MSF) trauma center, Kunduz, Afghanistan, after it was attached by a US AC-130
gunship on 3 October, 2015. At the time of the strike, the operating theaters were in use; there were patients on tables
being attended to by surgeons and anaesthetists. Source: Médecins Sans Frontières, reproduced with permission.

1340

Gregory, ‘Fighting over Kunduz’; Al Jazeera, ‘Bombed MSF Kunduz Hospital Was on US No-Strike List before Attack’;

Jeong, ‘Searching for Ground Truth in the Kunduz Hospital Bombing’.
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The NSL is not a target list because the entities on the NSL are not targets.1341 While entities on the
NSL should not be targeted there is a process whereby entities can be taken off the list and
subsequently targeted. As an Instruction from the Chairman of the Joint Chief of Staff in 2009 notes:
“No-Strike entities lose their protected status if they are used for a military purpose. In such
cases, they become lawful military targets. For example, if a hospital or a place of worship is
used for a purpose that is inconsistent with its protected status, such as storing weapons,
housing combatants or unlawful belligerents, or functioning as an observation post, the facility
loses immunity from attack under the LOW [laws of war] and is subject to attack”1342

As this shows, nothing is sacrosanct in the laws of war and a hospital which is protected under the laws
of war one day may become a legal military target the next (though if circumstances permit precautions
must be taken to minimize civilian casualties and warn civilians of an impending attack). Normally the
component responsible for nominating the target is also responsible for getting it off the no-strike
list.1343 This isn’t as simple as simply removing it from the list: the nominator must establish PID (i.e.
show that a place is being use for ‘military purposes’) and seek approval from whichever commandlevel has been delegated authority to remove targets from the NSL.1344

1341

United States Joint Chiefs of Staff, ‘Joint Targeting’, II-12.

1342

Chairman of the Joint Chief of Staff Instruction, ‘Chairman of the Joint Chief of Staff Instruction 3160.01A No Strike

Collateral Damage Method’, Appendix B, Enclosure C-4.
1343

Landreneau, interview.

1344

Landreneau, interview.
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Figure 40. The core no-strike list with corresponding codes. These are the foundation for no-strike lists for any country or
operation; they are listed in priority order of importance but this list is not exhaustive. Combatant commanders may have
other categories reflected on the NSL based on theatre-specific ROE. Source: Chairman of the Joint Chief of Staff, public
domain. 1345

Figure 41. Category 1 and Category 2 No-Strike Objects. Source: Anon, presentation on the role of the judge advocate in
the air operations center, on file with author. Public domain.

1345

Chairman of the Joint Chief of Staff Instruction, ‘Chairman of the Joint Chief of Staff Instruction 3160.01A No Strike

Collateral Damage Method’, Enclosure C, Appendix A-1.
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The restricted target list is different from the no-strike list. It consists of targets that have been
nominated but which “have specific restrictions imposed upon them.”1346 Targets may be restricted
for any number of reasons: “certain types of actions against them may have negative political, cultural,
or propaganda implications, or may interfere with projected friendly operations”, for example.1347 The
important thing to note about the RTL is its conditional nature. So long as certain provisions are met,
targets on the RTL may still be struck. The restrictions are various and are specific to each target. But,
as the former Director of Intelligence for Air Force Central Command (AFCENT) put it, the RTL is “not
as restrictive as it sounds” and can include provisions such as obtaining approval from the Iraqi or
Afghani governments before a target can be struck.1348 Other examples of target restrictions include:
‘do not strike during daylight hours’; ‘restrict to observed fires only’; ‘only use precision-guided
missiles’.1349 Each target on the RTL is identified along with specific restrictions, the nominating
component/command/agency, rationale for the restrictions, and the approval authority for target
engagement. 1350

United States Air Force, ‘Air Force Doctrine Document 3-60, Targeting’, 38. The Joint Chief of Staff Instruction ‘No-strike
and the collateral damage estimation methodology’ provides a more elaborate definition: “Restricted targets are those valid
military targets which support the attainment of operational objectives, but have been restricted from specified means of
effects or engagement for operational, political, intelligence gain/loss, environmental, collateral damage, and/or ROE
considerations.”Chairman of the Joint Chief of Staff Instruction, ‘Chairman of the Joint Chief of Staff Instruction 3160.01A No
Strike Collateral Damage Method’, C-2.
1346

1347

United States Air Force, ‘Air Force Doctrine Document 3-60, Targeting’, 38.

1348

Murray, interview.

1349

505th Command and Control Wing, United States Air Force, ‘The Air and Space Operations Center: The Judge

Advocate’s Role’, Slide #69.
1350

Chairman of the Joint Chief of Staff Instruction, ‘Chairman of the Joint Chief of Staff Instruction 3160.01A No Strike

Collateral Damage Method’, C-2.
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Figure 42. The restricted target List (RTL). Targets on this list can be struck but certain restrictions must be met before
an attack is authorized. Source: Anon, presentation on the role of the judge advocate in the air operations center, on file
with author. Public domain.

The NSL and RTL are managed and updated by operations and intelligence personnel and are stored
on the Pentagon’s Modernized Integrated Database (MIDB), an “all-source repository of worldwide
general military and targeting intelligence.”1351 Military lawyers must be familiar with the NSL and RTL.
The role of the JAG vis-à-vis these lists is, ideally, two-fold. First, they ensure that due diligence has
been done in removing an entity from the NSL and ensure that the provisions for striking a target on
the RTL have been met. Second, they cross-reference nominated targets (those on the JIPTL) with the
NSL and RTL “to make sure something that is on a NSL [or RTL] is not going to be affected by a strike.”
For example, a target may be near a mosque or a hospital, meaning that there is a danger of causing
damage to these protected places. Extra caution is taken when a target is located near a place or
facility that is on the NSL or RTL because the collateral damage concerns will likely be higher and will
require a higher level of approval.1352 As the example of the MSF hospital in Kunduz shows, however,

1351

United States Joint Chiefs of Staff, ‘Joint Targeting’, B-3.

1352

Landreneau, interview.
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this process is uneven at best; and the higher-approval protocol only applies if those carrying out the
attack realise that they are engaging an entity on the no-strike list.

Throughout the targeting process, but perhaps especially in the development phase, JAGs do not
only advise commanders where the ‘red line’ is; they give commanders options and emphasise the
permissive elements of the laws of war and the ROE. Indeed, as the US Air Force Judge Advocate
manual on Military Operations and the Law notes: “Some aviators and targeteers are not as familiar
with LOAC and, as a result, without legal guidance, they may be overly cautious and forego attacks
that are legally permitted.”1353

7.5.3. PHASE 3: WEAPONEERING
Once a target has been vetted and validated, the next phase is to select the most appropriate weapon
to use against the target. Several factors must be considered in this phase of the targeting cycle,
including: the availability of weapons and the forces necessary to deploy them; risk to forces and to
mission objectives; the quantity and type of lethal and non-lethal weapons required to achieve the
desired effects; and weaponeering options1354 designed to limit civilian casualties and collateral
damage.1355 Putting the right weapon on a target is essentially a balancing act between what is called
‘economy of force’1356 and minimizing the unwanted impacts that result from striking a target; this is
why JAGs working in an AOC are told: “it is important to ensure that the weapon chosen to destroy
the target will perform its task but with as little collateral damage as possible.”1357

One senior operator underscored just how much he believes legal considerations factor into the
allocation and weaponering process: “If we had no laws, we’d drop a 2,000lb bomb on every structure

1353

United States Air Force Judge Advocate General’s School, ‘Air Force Operations and the Law’, 281.

1354

Weaponeering is the “process of determining the quantity of a specific type of lethal or nonlethal means required to

create a desired effect on a given target”. United States Joint Chiefs of Staff, ‘Joint Targeting’, GL-11.
1355

United States Air Force, ‘Air Force Doctrine Document 3-60, Targeting’, 38.

“The primary purpose of capabilities analysis is to maximize the employment efficiency of forces through application of
enough force to create the desired effects while minimizing collateral damage and waste of resources.” United States Joint
Chiefs of Staff, ‘Joint Targeting’, II-13.
1356

1357

Twelfth Air Force, ‘Chapter 9 Judge Advocate’.
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that we think is hostile. But a 2,000lb bomb will cause a lot of damage, so we don’t do that.”1358 I’m
not sure that I accept this view because it arrogates too much value to the law. The political and moral
cost – not to mention the economic cost – of dropping 2,000lb’s on all possibly ‘hostile’ structures
would surely preclude such devastating acts, especially given American sensitivities about winning
‘hearts and minds’. Nevertheless, military lawyers play a crucial role in this phase of the targeting cycle;
their efforts can be understood with respect to two related tasks: weaponeering and collateral damage
estimation (CDE). Every weapon in the US inventory undergoes a legal review before US forces can
employ it (Chapter 4).1359 The question facing military lawyers is not therefore about the legality of a
weapon per se but rather about how the weapon is to be used. As former JAG Gary Solis writes,
“lawful weapons can be employed in unlawful ways“.1360 The JAG’s job in the weaponeering phase is
to ensure that weapons use complies with the ROE and the laws of war. Weaponeering is the “process
of determining the quantity of a specific type of lethal or nonlethal means required to create a desired
effect on a given target”1361 Each approved target is weaponeered by weaponeers – staff who are
trained in weapons technologies and effects – to include at least the following:

1. Target identification and description;
2. Recommended aim points/ desired points of impact (DPIs);
3. Desired level(s) of damage, degradation, or exploitation;
4. Weapon system and munitions recommendations;
5. Fusing requirements (if required);
6. Probability of achieving desired direct effect(s);
7. Target area terrain, weather, and threat considerations;
8. Collateral damage considerations;
9. Weapons of mass destruction (WMD) agent dispersal / collateral effects.1362
1358

Stevenson, interview. Another operator bemoaned the fact that the US Air Force is not “carpet bombing” Iraq, telling

me “I wish sometimes we would because I think Iraq is a bad place from the beginning”, but such desires are tempered by
what he called “standards”. Murray, interview.
1359

“Armed service regulations require that every weapon employed by the United States is reviewed for compliance with

the law of armed conflict before it is fielded. All major powers conduct similar review programs.” Gary Solis quoted in Horton,
‘The Law of Armed Conflict’. See also: Solis, The Law of Armed Conflict, 2010, 271; Lawand, ‘Reviewing the Legality of New
Weapons, Means and Methods of Warfare’; Lawand, Coupland, and Peter, A Guide to the Legal Review of New Weapons,
Means and Methods of Warfare.
1360

Gary Solis quoted in Horton, ‘The Law of Armed Conflict’.
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United States Joint Chief of Staff, ‘Department of Defense Dictionary of Military and Associated Terms’, 258.
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United States Air Force, ‘Air Force Doctrine Document 3-60, Targeting’, 39.
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The JAG reviews the weaponeering recommendation1363 and conducts a legal analysis of the
weaponeering options and the assignment of forces; special attention is given when reviewing the
choice of tactics for sensitive targets.1364 JAGs interact closely with weaponeers; they sit and talk with
them and answer any questions that they may have about the ROE and the laws of war. As one JAG
described the process:
“I would actually sit with the weaponeers, the targeteers, and everybody else. I was so
intimately familiar with the operation that there were no questions by the end. They were just
looking for somebody, right before they get the go ahead, they’re just looking for the JAG to
say “yes, I concur, this meets ROE”. So they’re just looking for the final check for you to
say…for you to ‘go green’, say “yep, I’m good with the strike”.1365

Beyond legal considerations there are specific ROE concerns when it comes to deploying weapons.
Particular weapons or the use of a weapon in a particular way, or in a particular place may require a
higher release authority. JAGs must be fully conversant with these rules and must ensure that each
deployed weapon has been cleared by the correct release authority.1366

If phase 1and phase 2 of the targeting cycle are largely about establishing military necessity and PID,
the third phase involves an operationalization of the legal principle of proportionality. JAGs and
commanders are required to affirmatively answer the question: “Does the military advantage to be
gained from striking a target outweigh the anticipated incidental civilian loss of life and property if this
target is struck?”1367 This requires the expected (not actual) loss of civilian life and damage to civilian
property incidental to attack “not to be excessive in relation to the concrete and direct military
advantage anticipated from striking the target”1368 Precautions must be taken to avoid or minimize
civilian casualties and collateral damage. This legal principle is set out in Article 57 of Additional
Protocol I to the Geneva Conventions, ‘Precautions in Attack’. It reads: “in the conduct of military

1363

United States Air Force Judge Advocate General’s School, ‘Air Force Operations and the Law’, 281.

1364

United States Air Force, ‘United States Air Force Instruction 13-1AOC, Volume 3: Operational Procedures - Air

Operations Center’, 93.
1365

Brown, interview.
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Landreneau, interview.

1367

United States Air Force Curtis E. LeMay Center for Doctrine Development, ‘Air Force Doctrine Annex 3-60 Targeting’, 89.

1368

Ibid.
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operations, constant care shall be taken to spare the civilian population, civilians and civilian
objects.”1369

The proportionality principle and the rule on precaution in attack are operationalized in the US
targeting cycle by use of Collateral Damage Methodology (CDM).1370 CDM is used to assess the risk
of causing collateral damage when attacking a target. The CDM centers on five questions that must
be answered before engaging any target (Figure 43):

1. Can I PID the object I want to affect?

2. Are there protected or collateral objects, civilian or noncombatant personnel, involuntary
human shields, or significant environmental concerns within the effects range of the weapon I
would like to use to attack the target?

3. Can I mitigate damage to those collateral concerns by attacking the target with a different
weapon or with a different method of engagement, yet still accomplish the mission?

4. If not, how many civilians and noncombatants do I think will be injured or killed by the attack?

5. Are the collateral effects of my attack excessive in relation to the expected military advantage
gained and do I need to elevate this decision to the next level of command to attack the target
based on the ROE in effect?1371

1369

Additional Protocol I, Article 57. Article 57 (2) (a) further requires that “those who plan or decide upon an attack shall:

(i) do everything feasible to verify that the objectives to be attacked are neither civilians nor civilian objects and are not
subject to special protection but are military objectives within the meaning of paragraph 2 of Article 52 and that it is not
prohibited by the provisions of this Protocol to attack them; (ii) take all feasible precautions in the choice of means and
methods of attack with a view to avoiding, and in any event to minimizing, incidental loss of civilian life, injury to civilians and
damage to civilian objects; (iii) refrain from deciding to launch any attack which may be expected to cause incidental loss of
civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the
concrete and direct military advantage anticipated.
1370
The technical methods detailed in the CDM enable a reasonable determination of collateral damage inherent in weapons
employment. The CDM thereby addresses the LOW requirement for reasonable precautions to minimize effects of combat on
the civilian or noncombatant population.” Chairman of the Joint Chief of Staff Instruction, ‘Chairman of the Joint Chief of Staff
Instruction 3160.01A No Strike Collateral Damage Method’, Enclosure D, A-1.
1371

Ibid., Enclosure D, A-7.
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Figure 43. The Collateral Damage Estimation Methodology centers on five questions that must be answered before
engaging any target. Source: Joint Chief of Staff /American Civil Liberties Union, slide 17, public domain.1372

1372

For more information on CDEM see Chairman of the Joint Chief of Staff Instruction, ‘Chairman of the Joint Chief of Staff

Instruction 3160.01A No Strike Collateral Damage Method’.
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Figure 44. The Collateral Damage Methodology Process consists of five levels. If collateral damage is estimated at level 1
steps are taken to mitigate collateral damage in level 2, and if collateral damage is still estimated, further mitigation
techniques are applied in level 3, and so on. Source: Joint Chief of Staff /American Civil Liberties Union, slide 19, public
domain.

The CDM framework is built around five mutually dependent CDE Levels (CDE Level 1 through 5:
Figure 44). Each level is based on a “progressively refined analysis of available intelligence, weapon
type and effect, the physical environment, target characteristics, and delivery scenarios with specific
risk thresholds established for each of the five CDE levels.”1373 CDE level one addresses questions one
and two discussed above (Figure 43). The analysis begins by locating the target and draws a ring
around it that represents the effects of most conventional weapons in the US inventory (Figure 45). If
there are no collateral concerns within the ‘collateral hazard area’, the target receives a rating of ‘low’
and a commander with authority to approve this level of risk may authorize the strike (level 1).1374 If
there are collateral concerns, however, the target proceeds to level 2, where initial mitigation

1373

Ibid., Enclosure D, A-1.
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Burkart, ‘Deadly Advice’, 17.
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techniques are applied. Level 2 considers the target size and a general assessment of whether
precision guided missiles (PMGs) should be used.1375 If this higher-level assessment yields a prediction
that there are no collateral concerns, the target remains at level 2 and a commander with this level of
approval authority can authorize the target. This process is repeated for CDE levels 3 and 4, with
increasingly refined weaponeering options, including: altering the size of the weapon, exploring fusing
options (such as delayed fusing), altering the angle of attack to minimize the fragmentation pattern,
or adjusting the time of attack to account for civilian patterns of life (Figure 46).1376

Figure 45. Collateral damage estimate level 1. Source: Source: Joint Chief of Staff /American Civil Liberties Union, slide 31,
public domain.

1375

Chairman of the Joint Chief of Staff Instruction, ‘Chairman of the Joint Chief of Staff Instruction 3160.01A No Strike

Collateral Damage Method’, Enclosure D, A-12-17.
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Burkart, ‘Deadly Advice’, 18.
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Figure 46. Collateral Damage Mitigation Techniques. Source: Joint Chief of Staff Instruction 3160.01A ‘No Strike Collateral
Damage Method’, Enclosure D, Appendix A-27. Public domain.

A weaponeer will often give the commander and the JAG three different collateral damage estimates:
a day time estimate, night time estimate and an ‘episodic’ estimate. One JAG explained these
different estimates in relation to a football stadium and the surrounding area:
“The football stadium, during the day can be a very low [CDE] call because there's nobody in
there, there's no soccer game on. Let’s say that during the day it can be a low number because
you have the groundskeepers. At night time, with no game going on it could be that there is
nobody there, a very low number. So your daytime number could be a four or five, lets' say.
Your night time could be zero but for episodic it could be 70,000. So they'll give you three
numbers, this is for deliberate targeting not a dynamic target, we're going to try to hit it at
night time, not during a football game. That would be the best time to limit the damage. But
you also have to take into account...but if you were doing it in a neighbourhood, now you're
talking about a bunch of different houses and what that would look like: day time vs night time
and that may shift, it may be better to hit it during the day because everybody is at work rather
than at night because everybody is home.”
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At levels 2 through 4, more exacting mitigation techniques are applied but sometimes collateral
concerns remain and cannot be fully mitigated against. When “all reasonable and known mitigation
techniques have been exhausted and some level of collateral damage appears unavoidable” a target
proceeds to CDE level 5.1377 At CDE level 5 a casualty assessment is performed to see how many noncombatants are anticipated to be killed or injured. The official Joint Chief of Staff Instruction on CDEM
warns (in bold): “Commanders must be aware that they are assuming significant risk of collateral
damage when engaging a target assessed under CDE Level 5.”1378 The casualty estimate is compared

to the non-combatant cut-off value (NCV); if the casualty estimate is below the NCV then the target is
considered ‘CDE level 5 low’, and the corresponding commander can approve the engagement. If,
however, the casualty estimate exceeds the NCV then the target must be forwarded for higher level
political review and process. This is called the Sensitive Target Approval and Review Process (STAR),
and STAR targets require approval by either the President or the Secretary of Defense.1379

The CDM is a tool used by commanders to estimate the likelihood of civilian casualties and collateral
damage that may result from striking a target. Operators and JAGs insist that the methodology and
casualty assessments are “very scientific” and involves “a lot of math” but as military lawyers Corn,
Dapper and Williams admit “the CDM has limits”.1380 The Joint Chief of Staff Instruction makes this
seem like an understatement when it concedes:
“the casualty assessment is not an exact science. No precise means exists to predict
noncombatant demographics and this effort is limited to the knowledge of the unique
characteristics and cultural behaviors of the region and country as well as the population
distributions, customs, and cultural practices, as well as particular habits unique to a
region.”1381

1377

Chairman of the Joint Chief of Staff Instruction, ‘Chairman of the Joint Chief of Staff Instruction 3160.01A No Strike

Collateral Damage Method’, Enclosure D, A-29.
1378

Ibid., Enclosure D, A-30.

ACLU slides, 38. The STAR process is used for targets whose engagement present “the potential for damage and/or injury
to non-combatant property and persons; potential political consequences; or other significant effects estimated to exceed
predetermined situation-specific criteria”, thus presenting an “unacceptable strategic risk”. ACLU slides, 38.
1379
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Chairman of the Joint Chief of Staff Instruction, ‘Chairman of the Joint Chief of Staff Instruction 3160.01A No Strike

Collateral Damage Method’, Enclosure D, A-30.

364

CHAPTER 7. PROSECUTING THE “KILL-CHAIN”
Additionally, the CDM does not account for a number of variables, including “weapon malfunctions,
operational delivery errors, or altered delivery tactics based on operator judgment.” 1382 It also does
not apply to certain weapons due to “operational practicality.” 1383 Furthermore, the CDM:
“does not account for unknown transient civilian or noncombatant personnel and/or
equipment in the vicinity of a target area. This includes cars passing on roads, people walking
down the street, or other noncombatant entities whose presence in the target area cannot be
predicted to reasonable certainty within the capabilities and limitations of intelligence
collection means.” 1384

In simple terms all this means that in the event of a strike many more civilians may be injured or killed
than has been estimated. Indeed, as Derek Gregory points out, “the most accurate weapon in the
world is useless if the target has not been correctly identified and located, and this inevitably becomes
much more difficult as targeting contracts from an area or a box to a person.”1385 Gregory is referring
to the fact that targets are now often individuals. Unlike fixed (static) targets, individuals are mobile
but they are also much smaller than many physical targets such as an improvised explosive device
(IED) factory or weapons cache and these characteristics can make individuals difficult to accurately
target. The discrepancy between the predicted and actual casualties does not necessarily represent a
legal problem because an assessment must be “based on the information reasonably available to the
decision-maker under the circumstances prevailing at the time an attack is authorized” and should not
be assessed ex post facto.1386

Like the CDM and the civilian casualty assessment, the NCV is not pure science. Neither is it pure law.
Rather, it derives primarily from the political exigencies of any given military operation. The NCV is
established by the President or the Secretary of Defense and is written into the ROE of any given
military operation.1387 But how are such numbers divined? The NCV is not a stable number; it changes

1382

Ibid., Enclosure D-4.

This includes, “surface-to-surface direct fire weapon systems (e.g., 120mm cannon on M1 Main Battle Tank, 25mm
Bushmaster, M-2 .50 Caliber Machinegun), rotary wing or fixed-wing air-to-surface direct fire weapon systems less than
105mm (e.g., 2.75in rockets, M2A1 40mm Bofors, GAU-8 30mm Gatling gun, and GAU-4 20mm Gatling gun). Ibid.
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from operation to operation – and even within an operation – and from place to place. Ali Watkins
characterizes the process as somewhat chaotic: “Determining an NCV requires a cocktail of military
strategy, legality, proportionality, and subjective assessments by soldiers on the ground, lawyers in
the Pentagon, and higher-ups in the executive branch.”1388 Indeed, as Geoffrey Corn, a former military
lawyer who now teaches at South Texas College of Law, told Watkins, “There’s no benchmark. And
there’s nothing in the law or doctrine, like a table you could open up … [that says] a tank is worth two
civilian casualties, or a command post is worth five civilian casualties”, meaning that most of the
science behind an NCV “is left up to commanders’ subjective analysis.”1389

At the height of the ‘shock and awe’ bombing of Baghdad in 2003, “the magic number was 30”,
according to Marc Garlasco, the DOD’s chief of high-value targeting at the start of the Iraq war. This
meant, “if you hit 30 as the anticipated number of civilians killed, the airstrike had to go to Rumsfeld
or Bush personally to sign off.” If the expected number of civilian deaths was less than 30, however,
neither the president nor the secretary of defense needed to know.1390 There were reportedly around
300 deliberative targets that were considered ‘high collateral damage’ in 2003 when the target
packages were ‘finalized’, and all but two of them were ultimately approved. (The two that were not
approved were buildings housing foreign journalists).1391 This high tolerance for civilian casualties has
waxed and waned in both Iraq and Afghanistan. In 2008 the NCV in Afghanistan was 35.1392 During
the surge in Iraq beginning in 2007, the NCV was “as high as 26”.1393

This high tolerance for civilian casualties could not last as strategy shifted more toward a new form of
counterinsurgency that required a much more careful approach to civilian casualties. In July 2009
General Stanley McChrystal, the Commander of NATO’s International Security Assistance Force (ISAF)
in Afghanistan issued a Tactical Directive that made it clear that high civilian casualties would no longer

1388
1389
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Correspondent, ‘This Is How The U.S. Decides How Many People It Can Kill In Syria’.
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be tolerated. McChyrstal insisted: “We must avoid the trap of winning tactical victories – but suffering
strategic defeats – by causing civilian casualties or excessive damage thus alienating the people”.1394
He explicitly sought to minimize civilian casualties resulting from Close Air Support. According to some
sources, in 2009 “forces employed an NCV of 1” for preplanned operations in Afghanistan.1395 During
the surge in Afghanistan in 2010 the NCV had increased to nine.1396 In Operation Inherent Resolve
(OIR) – the war against ISIS – the NCV in mid-2015 was zero; according to one operator the targeting
restrictions in the target folder stated “If this target is struck, there is a reasonable degree of certainty
that no civilians will be killed."1397 The New York Times reported that US intelligence had identified
the main ISIS headquarters in downtown Raqqa, but the Air Force had not been allowed to target the
seven buildings “out of fear that the attacks will accidentally kill civilians”1398 There is no evidence to
suggest that this requirement was put in place or recommended by military lawyers; it seems to have
emanated from the highest levels of the US government. By the end of 2015, the US had relaxed the
ROE for OIR to allow for a NCV of five1399 and by April 2016, “[p]ockets of Ramadi and other areas of
intense fighting have had non-combatant values of 10 or more”.1400 The important thing to remember
about the NCV is that it does not set whether a strike will go ahead but rather who will approve a
strike. As such, the NCV is a bureaucratic way of controlling weapons release authority; the higher the
risk of civilian casualties, the higher up the chain of command the decision must be taken.

The NCV has very little to do with the laws of war. The laws of war necessitate that all targeting
decisions must be proportional but they do not try to quantify this. Proportionality has a wide margin
of interpretation and allows the commander some discretion in deciding what s/he believes to be
proportional. There are several reasons why the US military has developed procedures that try to
quantify civilian casualties and the likelihood of collateral damage; mostly, these serve as political
constraints and represent a tolerance for violence that is in tune with the political will of the day.
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Sometimes more stringent NCV’s are put in place because killing civilians is detrimental to the
overarching strategic mission; it is hard to win the ‘hearts and minds’, for example, if you are killing
innocent civilians. At other times the NCV is restricted because the ‘host nation’ will no longer tolerate
civilian casualties, as happened with the government of Hamid Karzai during the war in Afghanistan.
Karzai became increasingly vocal about US military operations that caused civilian casualties and in
2013 he issued a decree forbidding his military forces from turning to NATO or American forces to
conduct airstrikes.1401 According to the Washington Post the issue of civilian casualties “virtually
destroyed his relationship with the Obama administration.”1402 Thus, while killing civilians does not
necessarily constitute a war crime, it can be a sensitive political issue. As on JAG explained: “It’s not
a LOAC violation to have collateral damage in a low-intensity conflict. It's more of an operational
concern about losing hearts and minds and more of a political concern as far as, you know, what's
Karzai going to have to say now about that.”1403

Figure 47. NATO ISAF tally of civilian deaths, 2008-2001, due to air operations. Source: Neta Crawford, Accountability for
Killing, reproduced with permission from Neta Crawford.

But, as I must again emphasize, there is a vast difference between doctrine, protocols, and procedures
and what happens in practice. A low and restrictive NCV does not provide a guarantee that civilians
will not be killed; it applies only to planned targeting operations and involves a projection about what
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might happen. But things inevitably sometimes go wrong: intelligence is inaccurate or there is a human
or technological error that results in civilians being killed.

In 2008 ISAF established the Civilian Casualty Tracking Cell, which became the Civilian Casualty
Mitigation Team in 2011. The data provided by ISAF suggests that ISAF was successful at reducing
civilian casualties in Close Air Support operations, at least initially (Figure 47). But in 2007, when the
war began to intensify, the Human Rights arm of the United Nations Assistance Mission in Afghanistan
(UNAMA) began to keep its own record of casualties in Afghanistan and their data shows that the
success in mitigating civilian casualties after the Directive was issued in July 2009 was more modest
that the ISAF data suggests. In fact, in 2009 the UN recorded five times more civilian deaths due to
air power than the ISAF CIVCAS tracking cell, a huge and significant difference.1404 According to Neta
C. Crawford, the Co-Director of the Costs of War project at Brown University, the ISAF tracking cell
regularly underreports incidents that result in civilian casualties. She provides the particularly salient
example of a US airstrike ordered by German Officer, Col. George Klein, on two fuel tankers in Kunduz,
Afghanistan in September 2009 – just months after McChrystal issued his directive. ISAF initially
reported that all those killed in the blast, upto 130 people, were Taliban fighters. Yet, after a series of
investigations – which, as Derek Gregory has shown, contradict each other – ISAF forces eventually
acknowledged that most of those killed were civilians.1405 Crawford notes that the ISAF CIVCAS
database does not record any civilian deaths due to Close Air Support for September 2009 in northern
Afghanistan, and only eight deaths in the South West “despite the fact that this is one of the most
well-known incidents of civilian killing by ISAF forces in the war.”1406

1404

Crawford, Accountability for Killing, 105.

1405

Ibid., 107; Gregory, ‘Kunduz and “seeing like a Military”’.

1406

Crawford, Accountability for Killing, 107.

369

CHAPTER 7. PROSECUTING THE “KILL-CHAIN”

Figure 48. Afghan civilian deaths due to aerial operations and all other pro-government operations. Source: Neta
Crawford/Costs of War/UNAMA, public domain.1407

The perhaps more important point, though, is that the gains made in curtailing injury and death in the
immediate years following McChrystal’s Directive, have not been maintained. In 2015 UNAMA found
that “the conflict in Afghanistan continued to cause extreme harm to the civilian population, with the
highest number of total civilian casualties recorded by UNAMA since 2009”1408 It is important to note
that the overwhelming majority of these casualties were caused not by ISAF or ‘pro-government forces’
(17 per cent) but by ‘anti-government elements’ (62 per cent), including the Taliban. Nevertheless, in
2015 UNAMA documented 1,854 civilian casualties (621 deaths and 1,233 injured) caused by progovernment forces, a 28 per cent increase compared to 2014.1409 Looking further back, UNAMA
attributed 1,766 civilian deaths to aerial operations by pro-government forces from 2008 to 2015 out
of a total of 4,258 deaths attributed to pro-government forces (Figure

48).1410 Pro-government forces

refers to the Afghan security forces as well as ISAF forces and UNAMA claims that the increase in
1407
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civilian casualties is likely a result of the significant growth of security operations conducted by Afghan
security forces since taking primary responsibility for security throughout Afghanistan.1411 Moreover,
the leading cause of civilian casualties in Afghanistan in 2015 was ground engagements, not aerial
operations. Nevertheless, despite attempts to mitigate collateral damage and civilian casualties, US
and ISAF aerial strikes still kill civilians as the strike on the MSF hospital in October 2015 so painfully
demonstrates.

There are voices within the US Air Force – and the US military more generally – who believe that the
NCV has become too restrictive, especially in the war against ISIS. Restrictive NCV, they claim, come
with two risks. First, a restrictive NCV compromises the ability to administer a quick and decisive
defeat. According to retired US Air Force General David Deptula, now Dean of the Mitchell Institute
for Aerospace Studies: “Complicating the effort to defeat the Islamic State is an excessive focus on
the avoidance of collateral damage and casualties.” He argues that to defeat ISIS, “air power has to
be applied like a thunderstorm, not a drizzle.” Interestingly, Deptula believes that the laws of war
should be the guide on this matter. The current rules, he argues “far exceed accepted “Law of War”
standards”.1412 He told me “you cannot conduct lethal operations without some collateral damage or,
as reprehensible as they are, unintentional civilian casualties. In fact […] the laws of armed conflict
recognizes it.”1413 Deptula is not alone in noting the discrepancy between what the law allows and the
rules that have been “self-imposed” on the US military. A JAG reported “The ROE is so restrictive.
We're always trying to minimize collateral damage far beyond what LOAC requires”.1414 This raises a
second risk: that these restrictions, which are not technically ‘law’ and do not derive from the laws of
war, will become law through precedent-setting practice. As one intelligence analyst rhetorically
asked, “because we can be precise, are we morally obligated now going forward because of the ability
we've demonstrated to be precise? [...] its fast becoming a moral obligation to conduct warfare at that
level”.1415 Morals are one thing, but the real worry seems to be about these restrictions becoming law.
As former military lawyer and now legal scholar Jack Beard has cautioned, “less developed states can
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argue that richer countries with extensive, widely deployed and sophisticated virtual surveillance
capabilities and unprecedented access to once-unimaginable levels of ISR information are subject to
a higher standard of care in verifying targets as military objectives and taking other precautionary
measures.”1416 In other words, the putative restrained practices of advanced militaries become a legal
constraint on future military operations, thus tying the hands of those who already restrain themselves
the most.

7.5.4. PHASE 4: DECISION TIME

Once targets have been weaponeered, the target is presented to the commander for a final approval
at the Joint Targeting Coordination Board (JTCB). How often these boards meet depends on the
intensity of combat operations. In Operation Desert Storm in 1991, the Targeting Board would meet
daily. In Operation Inherent Resolve, however, the Targeting Board meets three days a week.1417
Ordinarily it is the Joint Task Force Commander who approves targets at this stage, though sensitive
target authority can remain at higher headquarters such as CENTCOM.1418 Once the JIPTL has been
approved, tasking orders are prepared and released to the components and forces responsible for
executing the mission.1419

One of the most important products of this phase is the Air Tasking order or ATO (Figure 18). The
ATO is “a method used to task and disseminate to components, subordinate units, and command and
control agencies projected sorties, capabilities and/or forces to targets and specific missions.”1420 The
ATO establishes what the Joint Chief of Staff refer to as a “battle rhythm”. As Figure 18 shows,
targeting is driven by a daily rhythm that breaks-down targeting into constituent parts. ‘D-Day’ is the
day that targets are executed, and the whole targeting apparatus is geared toward planning for it. But
targeting operations are stacked on top of each other to produce a continual cycle so that there are
always more targets being planned even while other targets are being executed (hence ATO A, ATO
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B, ATO C etc. in Figure 18). In the world of the ATO battle rhythm every day is ‘D-Day’. The battle
rhythm ensures that the administration of military violence is thoroughly bureaucratic, repetitive, and
mundane; this is Brown’s “groundhog day” writ large. The business of targeting is exceptional in many
ways but it its resemblance to the world of business is striking. The ATO is like a production line: data
is fed in; analysts do their work and the product is an approved target. Just as the factories and
warehouses never stop, neither does the targeting cycle; it works ceaselessly to maximise outputs, to
automate processes where possible, to compress the production cycle (i.e. the kill chain). The
commander-lawyer relationship is also modelled on business, hence why JAGs refer to their “client”
within the joint “enterprise”. This bureaucratization of the administration of military violence – which
of course is not new – has implications for the dispersal of responsibility in the targeting cycle; each
person is responsible only for their (small) part, never for the whole process.

The ATO transforms combat plans into actual combat operations. This is the stage of the targeting
process where targeting instructions are communicated from the operational level to the tactical
level.1421 This process involves the issuing of Special Instructions (SPINS), which are a separate
instruction or a section of the ATO that includes information such as commanders’ guidance, the
command and control battle management plan, ROE, combat search and rescue procedures, the
communications plan, general instructions for inter-and intra-theater airlift and more.1422 The ATO
prioritizes and schedules specific targeting operations and assigns specific assets to carry out the
mission. One JAG explains just how complicated the ATO is:
“I would not even pretend to understand any of the magic that went into building the Air
Tasking Order. Those guys, senior captains, majors and lieutenant colonels in charge of it,
they were grizzled veterans of air power. They were brilliant. They knew where to put tankers,
when to put tankers, where to put the bombers and fighters, they were just great and it’s this
finely orchestrated dance. I saw the result of it and sometimes they’d have to explain things
to me, it was so far beyond my ability to understand.”1423
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The Combat Plans Division JAG or the senior CAOC JAG attends the Targeting Board meeting and
must be ready to answer any legal questions that the joint or component forces commander has about
the targets on the JIPTL.1424 Although the commander makes the ultimate decision, the JAG is there
to advise on the legal considerations associated with engaging the target.1425 As a member of the
Targeting Board the JAG, “helps the commander make the right decision by highlighting and
addressing important issues, such as military necessity, proportionality and collateral damage.“1426

The Targeting Board is not the first occasion when the JAG can see a particular target. Indeed, as
Marine JAG Major James Burkart, points out: “by actively participating in the prior phases of the
targeting process, including conducting a formal legal review of the entire target package, the judge
advocate can identify and address legal issues prior to the target being briefed at the board.”1427 In
fact, by the time a target is being reviewed at the Board, it will likely have been through more than
one, and possibly several, rounds of legal review. One JAG described the ISAF targets in Afghanistan
as passing through a ‘pre-targeting board’ review for an initial ‘scrub’ (review).1428 An operator
responsible for nominating target packages out of Shaw Air Force base for subsequent review by the
Combined Joint Task Force Commander for Operation Inherent resolve (CJTF-OIR) in Kuwait told me
that many of his nominated targets were being rejected in late 2014 and early 2015. The reason was
that the target packages did not meet the standard of “reasonable certainty” that zero civilians would
be killed as a result of engaging the target” (i.e. an NCV of zero). In order to meet this criteria, the
operator approached his Staff Judge Advocate and said:
“Hey, I need a full-time JAG in the targeting development cell […] he agreed and the rest is
history. We actually bring in lawyers to Shaw who spend six months here at a time and that’s
all they do; they don't have any other legal responsibilities other than to be part of the target
cell.”1429
United States Air Force Judge Advocate General’s School, ‘Air Force Operations and the Law’, 281. See also Lohr and
Gallotta, ‘Legal Support in War’, 478. (noting, “The fact that the legal advisor brings
the principles of war to the planning cell, or the Targeting Board, is an important part of the US commitment to comply with
the LOW.”
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He went on to describe how, at the targeting meetings, his deputy sat on his right and his JAG on his
left, demonstrating how important the JAG had become to the target development process. “I didn't
even entertain [a] target going anywhere outside of my organization until I as the leader and my coworkers to my right and my left agreed that this target was worthy of being sent to the Joint Task
Forces”, the operator told me.1430 Having a JAG involved in this initial vetting process “naturally
slowed the process down” but where previously more targets “were rejected earlier because of a lack
of JAG review […] with the JAG in the process, the vast majority of them were approved”.1431 This
example shows how extensively JAGs are involved in the targeting review process in preparation for
the final review in the joint Targeting Board. Targets often get a ‘double scrub’, or when combat
operations are slow (as they are in OIR), they get what one JAG described as “entirely too much
scrubbing.”1432 The example also shows that JAGs are there to facilitate the decision-making process.
The JAG helps filter out targets that would not get approval further down the line; in doing so he
slows things down overall but speeds things up at the targeting board level and saves the nominating
commander the embarrassment of having targets rejected. The operator who requested the JAG to
be on his targeting cell greatly appreciated the assistance that the JAG was able to provide and was
emphatic that they (he had more than one JAG in the course of the year) “weren't there to stop the
process, they were there actually to enable it.”1433

The early involvement of JAGs in the targeting process and the fact that JAGs will have likely reviewed
a target before having to advise a commander means that in practice it is very rare for a JAG to have
to say ‘no’ and raise the red flag on a target in the Targeting Board meeting. More often, the role of
the JAG in the target board meetings (and in the target cells) is subtler. It involves making the
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commander aware of the law and sometimes making a recommendation for a certain course of action.
As an ISAF JAG explained:
“As the legal advisor you're always clarifying what the law is, you are always making sure
everyone understands what the standard is […] Everybody is tired and they've been working
for months, fourteen hour days, things could get kind of blurry so having that kind of voice
bring everybody back to what the standard is that we all need to meet to fulfil our duty, I don't
think that's redundant at all. It’s very important to have that articulated and spoken for
everyone to remind themselves of what it is they're supposed to be doing.” 1434

Once the JAG has clarified the law and offered a recommendation, the commander makes a decision.
The commander’s decision is based on several factors and several specializations have input in the
Targeting Board meetings, including the plans, operations and intelligence divisions of the CAOC.
The commander is not legally or otherwise obliged to follow the advice of the JAG (or any other
member of the general staff) and sometimes the commander may have more (or different) information
leading to a course of action different to that which has been recommended. The ISAF JAG explained
that there is nothing necessarily problematic (even less illegal) about what he would characterize as a
straightforward disagreement between the JAG, as advisor, and the commander, the ultimate
decision-maker:
“You as a JAG may look at an intel packet and you can see for yourself: 'I'm not convinced to
a reasonable certainty based on recent and reliable evidence that this man is taking a direct
part in hostilities’. A commander, who may in fact know more than you do situationally, may
look at the same packet and say, 'JAG, I got it. I understand your recommendation but I'm
going to go ahead and approve this one'. But that's not disagreeing with the legal standard.
That's applying the standard to the facts and coming up with a different conclusion.”1435

However, it is extremely rare for a commander to strike a target against the advice of a JAG. Col. Gary
Brown recalled that “there was never, never even close to a question of anybody employing a weapon
when I said no. I never had an issue with that.”1436 Similarly, Col. Jody Prescott recounted that he
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didn’t “have any examples of where someone didn't follow our legal advice.”1437 In fact, some JAGs
found commanders to exercise more caution than they did. Gary Brown recalled, “two times while I
was in the CAOC I said on close calls, ‘these strikes meet the ROE’ and the commander said ‘I’m not
going to drop because it’s too close’.”1438

Commanders look to the JAG to ensure that they have legal clearance and that a target comports with
the laws of war and the ROE. According to Brown, “they’re just looking for somebody, right before
they get the go ahead, they’re just looking for the JAG to say “yes, I concur”, this meets ROE. So
they’re just looking for the final check for you to say…for you to go green, say yep, I’m good with the
strike.” Having this legal clearance is now a formal prerequisite for engaging all deliberate targets but
it serves much more than a mere ‘tick’ in the legal review box. In the Targeting Board meeting, the
JAG represents law and the ROE; so long as the course of action is within the scope of what is legally
permissible the commander can rest assured that he or she will not be punished for violating the laws
of war or the ROE. As such, some JAGs intimated that their presence is reassuring to commanders.
One JAG even suggested that their role has come to represent a sort of quasi-religious cleansing:
“sometimes I feel more like chaplain than a JAG because the questions that commanders are
asking us aren’t necessarily legal questions: they’re looking more for absolution than for legal
advice a lot of times, and that’s just kind of the nature of how lawfare has developed over the
years. Commanders are obviously over-sensitive to making sure that any perceived violations
of LOAC or actual violations of LOAC don’t happen on their shift. We operate well inside of
LOAC, but notwithstanding they will still look to us for the thumbs up to make sure they’re not
going to get a black eye or a call from Wolf Blitzer [ the CNN news anchor] about whatever
we were planning on doing”1439

‘Lawfare’ means different things to different people1440 but this JAG is referring to a form of lawfare in
which accusations of wrongdoing, illegality and immorality have made advanced militaries like the US
hypersensitive about how their actions are perceived. Commanders are increasingly aware that their
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actions can have political and legal implications and so being seen to act in compliance with the laws
of war has become central to gaining and maintaining legitimacy. When this JAG refers to ‘lawfare’ he
is highlighting the fact that commanders – and the US military more broadly – have developed a
heightened sensitivity toward how their actions are represented and perceived. The heightened
sensitivity in turn makes commanders more reflexive about their actions; realising that law and
legitimacy are intimately connected, they seek legal cover for their decisions.
Other JAGs reject the idea that they are there to offer absolution. An Army JAG said:
“Thank God I was not in the Air Force […] when I was in the dynamic targeting cell at that
point in time the commander of the cell, the guy who had weapons release authority was an
Ozzie Special Forces one-star general. You think he's looking for absolution from anyone? […]
With the officers I worked with, and they were predominantly Army, and/or Special Forces
background, there was never any question of 'okay, JAG give me a legal okay on this because
I'm not really sure what I'm supposed to do' I would have been stunned if some weapons
release authority had turned to me and said "JAG, do you think this is legal". I… don't know
what I would have said.”1441

7.5.5. PHASE 5: EXECUTION: A “CHOCOLATE OF MESS”
In phase 5 nominated and approved targets enter the current operations cycle and the process for
deliberate and dynamic targets begins to merge. Despite all the planning that takes place prior to this
stage, combat operations are extremely fluid and, as Burkart points out, even deliberately planned
missions are dynamically executed.1442 This is not to say that deliberate targets become dynamic
targets. The crucial difference remains that prior to this stage, deliberate targets have been through
an extensive operational and legal review and have been vetted and approved by a senior commander
who has the authority to nominate targets. Dynamic targets have had no such review; their
development, vetting, and nomination begins at this stage, as I show below.
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In this phase, nominated and approved targets are elected to the Air Tasking Order (ATO). Before
targets become part of the ATO they are re-reviewed by the Combat Plans Division JAG to ensure
that that the intelligence is up to date and the target has received prior legal review. As one JAG
explained:
“the JAGs in the plans division do a review of all of the targets that are going to be nominated
to be struck on a particular ATO day. […] The first thing a JAG is going to do is pull up all the
targets that are nominated for a particular day and do a search and see which ones haven't
been reviewed by legal then he can pull up all the ones that have been reviewed by legal and
then kind of sort them by when their last review date was. So you set the priority based off of
that: not reviewed versus more attenuated review versus most current review and they'll start
going down the list and reviewing the reviewer in a lot of cases.”1443

As this description shows, some targets may not have received prior legal review while others have;
this suggests that some targets can be nominated to a target list such as the Joint Integrated Prioritized
Target List without a legal review but in order to actually be executed all planned targets must go
through at least one legal review. But even the best laid plans are inevitably interrupted and an already
complex ATO must adapt to the need to attack targets as they emerge. There may be certain targets
that are scheduled for execution at a designated time on a designated day but these plans may change
entirely as Air Force planners respond and adapt to changes in the battlespace. Targets of opportunity
may emerge that are deemed more imperative than those targets on the ATO (i.e. planned targets),
or ground forces might require immediate air support, meaning that aircraft and personnel must be
‘re-tasked’ from one target to another, often with very little notice. One pilot recalls that during the
2009-2010 surge in Afghanistan “it was common for aircrew to brief a set of missions, but execute
none of them. Instead, they would be re-tasked multiple times while in a briefing, while stepping to
the aircraft, during takeoff, and even enroute [sic].”1444

JAGs supporting this phase of targeting are part of the Combat Operations Division and they are
situated on the CAOC ‘operations floor’. It is important to note that these JAGs are not involved in
the execution of all targets; they are involved the execution phase of all deliberate targets. They can
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be involved in dynamic targeting, but only when ground commanders and those at forward operating
bases ask for assistance from the CAOC. Overlooking the CAOC floor is the ‘battle cab’, where the
CAOC director and other senior staff are located (this can be seen in the top left of Figure 24). A
senior-ranking military lawyer is part of the ‘battle cab’ staff, which places him or her at the very heart
of the force execution process. The battle cab is home to the weapons release authorities (the
commanders who have authority to release weapons)1445 and these commanders work closely with
JAGs to resolve any legal issues that may arise in the final stages of target execution. Both the JAG
on the operations floor and the JAG in the ‘battle cab’ are responsible for monitoring operations in
real time to ensure compliance with the laws of war, ROE, SPINS and other targeting restrictions such
as commander’s directives. JAGs also monitor communications between the CAOC and other
elements in the Theater Air Control System such as air support operations centers and joint terminal
attack controllers as well as real-time intelligence feeds.1446 They are looking for any changes in
circumstance that may alter their legal and ROE calculations. Preventing fratricide is of utmost concern
and fire support coordination measures are put in place to help ensure that friendly forces are not in
the air or on the ground around a target.1447 If a strike might cause collateral damage, planners may
adopt means to mitigate the risks by, for example, warning civilians by dropping leaflets prior to attack
or performing a ‘show of force’, a common tactic in Afghanistan where an aircraft will fly over a target
at low altitude in hope of persuading the enemy to retreat.1448 Such precautions, however, are taken
“only when circumstances permit”, and in dynamic targeting operations the circumstances often do
not.1449 As the moment approaches for a target to be struck – deliberate or dynamic – the area of the
target is reassessed to see if there are any concerns that warrant suspension or cancellation of the
attack.1450
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7.5.6. PHASE 6: ASSESSMENT

Once a target is struck, whether deliberate or dynamic, it is assessed to ensure that the desired effects
have been achieved and to check if there has been any fratricide or collateral damage.1451 The
assessment performs an intelligence function as well as being the first step in a possible investigation.
A ‘battle damage assessment’ helps to determine whether a target should be reengaged and the
information garnered should also be factored into future targeting decisions.1452 This part of the cycle,
normally performed by the ISR Division and the operational assessment team (OAT) within the Strategy
Division is vital because the feedback it provides should inform Air Force planners as to whether their
targeting strategy is having the desired effects.1453

In recent years the US has placed greater emphasis on its responsibility to investigate allegations of
civilian casualties and different components of the military have conducted a number of high-profile
investigations into strikes that have killed civilians.1454 A 2011 ISAF/US Forces-Afghanistan Tactical
Directive ordered the conduct of “ground battle damage assessments in all situations where there is
a potential loss of life or injury to insurgents or Afghan civilians, except when an assessment would put
ISAF personnel at greater risk.” The Directive also ordered the investigation of “every allegation of
civilian casualties”, its author John R. Allen adding “[w]here engagements appear to have breached
any aspect of this Directive, whether or not they resulted in civilian casualties, I expect commanders
to investigate. We are in a better position tactically, operationally and strategically when we are first
with the truth.”1455 Neta Crawford details the extensive mechanisms that the US has put in place for
the investigation of civilian casualties.1456 But not all allegations of civilian casualties are investigated;
in fact, the overwhelming majority of allegations are deemed not credible by US Central Command
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and are therefore not investigated.1457

Moreover, many civilian casualties are not recorded or

reported, which is why the official US civilian casualty estimates are often much lower than estimates
by independent groups like the United Nations Assistance Mission to Afghanistan (UNAMA).1458

One JAG told me that the Air Force does not have an “institutionalized process for conducting civilian
casualty investigations with a view towards accountability. It's always done ad hoc and after the fact.”
He compared this to Air Force accident investigations (for example, into a helicopter or airplane crash),
which have a permanent designated investigation board: The accident board investigation is
something that is done with a view toward accountability and releaseability and they are mandated
and most accidents above a certain threshold [are investigated] when there's an aircraft accident. But
you don't have that kind of equivalent during armed conflict; it's really a ‘commander discretion’ kind
of thing.”1459

According to Air Force doctrine, JAGs have “limited involvement” in the phase unless a specific issue
has arisen such as “a friendly fire incident, target misidentification, or allegations of LOAC
violations”.1460 In such cases JAGs perform a number of tasks: perhaps most importantly they are
involved in providing legal advice to the investigation team.1461 They also help to gather and preserve
evidence – usually communications – that were generated by the CAOC and elements of the Tactical
Air Control; they may assist in gathering weapon system videos for the strike aircraft as well as data
from other assets, including ISR assets.1462 JAGs are also responsible for reviewing reports that are
generated by pilots and operators following a mission; these are known as mission reports
(MISREPS).1463 JAGs also help to capture ‘lessons learned’ and write After Action Reports1464, which are
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stored on a classified database made available to all JAG Corps military members so that they may
research the database ahead of future deployments.1465

7.6. DYNAMIC TARGETING
The six phases of the deliberate targeting are not designed with speed in mind and it can take
anywhere from one or two days to several weeks – even months – from the first identification of a
target to the point at which weapons are released. This cumbersome and time-consuming process
works well for deliberate targets but dynamic targets emerge outside of the planning process and are
often time-sensitive, meaning that there may be a very small window of time to attack a target (Figure
49). It is for this reason that dynamic targeting is handled through a specialized targeting sub-process
known as the Find, Fix, Track, Target, Engage and Assess (F2T2EA) cycle – or what US Air Force
personnel colloquially refer to as the ‘donut of death’ (Figure 50).

JAGs are involved in the ‘prosecution’ of dynamic targets but not in the same way – and not always in
the same place – as JAGs are involved in deliberate targeting. In what remains of this chapter, I
describe the involvement of JAGs in dynamic targeting at two levels: the CAOC, which deals with the
more strategic (broader) targeting picture and the Forward Operating Bases that deal with the more
tactical (local, more granular) aspects of targeting. Before I do this, I first provide a brief background
on dynamic targeting.
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Figure 49. Brig Gen Jim Morehouse, “Time Critical Targeting,” Briefing to National Defense Industrial Association 2002
DOD Interoperability Conference, 26 March 2002, slide 4 available from
http://www.au.af.mil/au/awc/awcgate/af/morehouse.pdf, public domain.

7.6.1. CHASING DYNAMIC TARGETS

The US Air Force first encountered the need to perform dynamic targeting during its bombing
campaigns in Vietnam, Laos and Cambodia in the 1960s and early 1970s. There, much like in
Afghanistan and Iraq today, the aim was to support the counterinsurgency on the ground. As Derek
Gregory has pointed out this relies on dynamic targeting “in which cruising aircraft are directed to
(usually fleeting) targets of opportunity that emerge in flight, and often involves providing Close Air
Support to ground troops suddenly finding themselves in contact with the enemy.”1466 But response

1466

Gregory, ‘Lines of Descent’, 2014, 51.

384

CHAPTER 7. PROSECUTING THE “KILL-CHAIN”
time was an issue. At the start of the Vietnam War it took on average 100 minutes for strike aircraft to
respond to a request for assistance.1467 Moreover, in the 1960s and 1970s the US Air Force had
immense difficulty in dynamic targeting and particularly in locating and tracking mobile targets. Air
Force Historian Dick Anderegg describes how limited time-sensitive targeting was in Vietnam:
“Their [airborne forward air controllers’] mission was to find targets along the stretch of dirt
highway known as Route 7…. Once they found a target, typically a truck or two, or perhaps a
poorly hidden supply cache, they would rendezvous with other fighters, mark it with a white
phosphorous smoke rocket, and then direct the other fighters’ bombs onto the target. The
scheme of fast FACs directing flights of other fighters onto small targets was the predominant
interdiction tactic used in Laos along the Ho Chi Minh Trail, but it was very ineffective. Even
the fast FAC familiar with his area had a difficult time finding targets, because he had to fly
fast enough to survive antiaircraft artillery and he had to fly high enough to stay out of the
small arms fire… Even when the fast FAC did find a target, the fighters had a difficult time
hitting it because their ordnance and delivery systems were ineffective”1468

From 1968 to 1973 the US Air Force attempted to automate dynamic targeting by constructing a
networked system of ground sensors and strike aircraft along the Ho Chi Minh Trail. Derek Gregory
shows that the objective of ‘Igloo White’, as the system was called, was “not so much to damage the
Trail network—which was readily repaired or altered—but to strike traffic moving along it, and since
the targets were fleeting, the interval between sensor and shooter had to be minimised.”1469 There
were no JAGs to slow the process, but these early attempts to garner intelligence from the ‘electronic
battlefield’ for dynamic targeting were both slow and inaccurate.1470
Not much progress was made on time-sensitive targeting between the wars in Southeast Asia and the
First Gulf War. Lack of progress was highlighted by the inability of the Air Force to target Saddam’s
mobile SCUD missile launchers that were roaming the vast Iraqi desert. Saddam fired several SCUD
missiles toward Israel and although the US Air force devoted a vast number of its most valuable ISR
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assets to the “Scud hunt”, they were unable to destroy a single one. US Air Force Lieutenant Colonel
John M. Fyfe explains the problem thus:
“Because the Iraqi tactic was to shoot and relocate, often a Scud launcher would be five miles
away from its launch site within 10 minutes after launching a missile. The result was that unless
there were assets practically overhead the site at missile launch, it was very unlikely that a
launcher would ever be found near a detected launch site.”1471

The problem was the mobility of the Scud-launchers and the inability of the US Air Force to track the
target after it had launched its missile. The futility of the task frustrated Air Force planners immensely
and shortly after Operation Desert Storm was over, Lieutenant General Chuck Horner commented: “If
you want to learn lessons from warfare, look to failures, and our inability to stop the Iraqis from
launching ballistic missiles certainly could be considered a failure. That is a lesson that's not going to
be lost on other people.”1472 It was also a lesson that was not lost on the US Air Force and it becomes
clear from this example why subsequent efforts in time-sensitive targeting focused on integrating the
‘sensor’ and ‘shooter’ functions within one platform. When the Predator drone was first armed in 2001,
it allowed for the integration of hunter and killer into a single platform, radically compressing the kill
chain and making it possible to find, fix, and ultimately finish targets near-instantaneously.

The US Air Force honed its time-sensitive targeting skills early in the Afghanistan war. Again, Fyfe is
our guide: “Because of the widely dispersed nature of the Taliban and elements of al Qaida, the air
war in Afghanistan was largely fought with Special Operations Forces supporting the air component
effort to detect and identify enemy emerging targets.”1473 This tactic is known as air interdiction, and
it has been a staple of the war in Afghanistan for the last fifteen years where there has been a dearth
of deliberate targets. This means that most targeting has been dynamic in nature and the Air Force
has become much better at hunting mobile targets and responding quickly to them. By the time of
the 2003 Iraq war, time-sensitive targeting was given a much higher priority even than in Afghanistan.
Central Command clarified its targeting doctrine to prioritize the various categories of dynamic targets
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and compared to the five-person time-sensitive targeting cell in Afghanistan, they established a 25member team to respond to time-sensitive targets.1474

These developments – the evolution of dynamic and time-sensitive targeting – are tied intimately to
the individuation of warfare that I mentioned earlier in this chapter. As the US Air Force has developed
its ability to track targets in real time, targeting operations increasingly resemble a criminal hunt in
which fleeing individuals – rather than fixed targets – are increasingly in the crosshairs. This
individualized killing and the ‘adjudicative facts’ required to support it have given JAGs a seat at the
targeting table. But the same technologies that have enabled the expeditious tracking and targeting
of individuals and mobile targets have also led to improvements in the ability of the US Air Force to
provide quick and much-needed Close Air Support to troops who have come into contact with enemy
forces. Indeed, the overwhelming majority of targets that are struck in Afghanistan and Iraq today
those associated with Close Air Support (Figure 52).1475 I turn to Close Air Support below, but must
first sketch the ways in which JAGs are – and are not – involved in the ‘prosecution’ of dynamic targets.
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7.6.2. BETWEEN THE CAOC AND THE GROUND

Figure 50. The dynamic targeting cycle, more commonly known in the US Air Force as the kill-chain or the ‘donut of
death’. Source: Chairman of the Joint Chief of Staff, public domain.1476

Dynamic targets are fleeting and require “near-immediate” prosecution if they are to be targeted at
all.1477 Like the deliberative targeting cycle, the dynamic targeting cycle is extremely fluid. Unlike the
deliberate cycle, however, the various steps of the dynamic cycle are often completed nearsimultaneously. Indeed, according to the US Air Force JAG School manual, Air Force Operations and
the Law: “If a target is detected by the aircraft or system that will engage it (for example, by a missilearmed Predator, or a battle management command and control platform such as the joint surveillance
target attack radar system (JSTARS)), this may result in the find and fix phases being completed nearsimultaneously, without the need for traditional intelligence input. “1478 There are many kinds of
dynamic targets but the most urgent are those that pose (or will soon pose) a threat to friendly forces.
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These Troops in Contact scenarios often require fire support, sometimes in the form of Close Air
Support. Time is absolutely key here and getting the balance between protecting troops and
protecting civilians who may be in the target area can be extremely difficult. Respond overzealously
and civilians may be killed; respond sluggishly and troops may bear the ultimate consequences. Those
who are in danger – or perceive that they are or soon will be in danger – are delegated authority to
authorize a strike because they are seen to be in the best position to judge the situation. This means
that decisions do not always reside in the CAOC but are delegated to the tactical level and to Ground
Force Commanders.

The involvement of JAGs in dynamic targeting is contingent on several factors. Sometimes JAGs at
the tactical level supporting Ground Force Commanders will have ‘eyes on a target’, be it a brief
“verbal thumbs up” or a more involved analysis.1479 These are JAGs serving at multiple locations
throughout Afghanistan and Iraq, commonly attached to a Joint Special Operations Task Force
(JSOTF). These are predominantly Army JAGs overseeing ground operations but where required they
are joined by Air Force and Marine JAGs.1480 Special Operations are by definition classified and the
JAGs I spoke to were unable to go into much detail about their role in targeting operations;
significantly, they were unable to disclose where and in what specific unit they served, other than to
say that they deployed to “locations in Iraq and Afghanistan”.1481 Nevertheless, they were able to shed
some light on when they are – and are not – involved in dynamic targeting. One JAG who served in
Afghanistan reported that at the tactical level, JAG participation in time sensitive targeting is a function
of several factors: (1) what level of command is asking for the strike; (2) who has the weapons-release
authority in any given situation; (3) training and experience of the Battle Captain or Battle Major in the
headquarters (i.e. ‘the commander’). He explains how these factors play out in relation to a Troops in
Contact (TIC) scenario:
“If we had a TIC requiring a weapon with a higher level release authority, the initial HQ
involved would typically be a battalion-level command. For the most part, those commands
do not have judge advocates. If that command has the asset and the release authority, you
could see a TIC engagement with no JAG involvement. However, an effective Brigade Judge
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Advocate [the JAG above the battalion level] would have a relationship with the battle
captains at each battalion and would be accessible remotely for legal advice if the battle
captain believes the situation is a close enough call to request advice. For easy situations the
battle captain could simply direct the release of the weapon system.”1482

He provides a hypothetical example:
“The ROE sets release authority for 120mm mortars at the O-5 (battalion command) level. The
battalion commander has a section of 120mm mortars under his operational control. A
platoon gets into a firefight in an open field at night and calls for mortar support. The battalion
battle captain, exercising delegated authority from the battalion commander, authorizes the
mortars to fire. A well trained and experienced battle captain with good situational awareness
of the terrain and platoon's operation may be confident enough to authorize the mortars
without calling to the brigade HQ to talk with a JA [judge advocate]. On the other hand, a
new battle captain who has at least been well trained may make a call higher just to make
sure.”1483

As this account suggests, JAG involvement in dynamic targeting at the tactical level is provisional
rather than certain and depends among other things on the particular personalities – and confidence,
training and experience – of those involved. There are not, so far as I am aware, protocols that
determine exactly when a JAG must be called because ultimately it comes down to whether or not a
commander feels he or she requires legal input, and indeed if there is time for legal input in such a
self-defense scenario. If there is doubt about the validity of the target then the battalion battle captain
should refer up to the JAG at the higher headquarters (in this case at the brigade level). Similarly, if a
JAG at a lower headquarters has concerns about a target – perhaps s/he is worried that striking the
target will result in civilian casualties – s/he should refer up to a JAG at higher-headquarters. There
are instances, however, when this does not happen, such as in the Uruzgan strike in February 2010
that mistakenly identified civilian vehicles for a ‘convoy’ that I mentioned above. Despite the concerns
of Captain Bradley Cowan, the Special Operations Task Force JAG at Kandahar Airfield, about the
possibility of civilian casualties if the strike went ahead, he did not refer up to his boss, the Combined
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Joint Special Operations Task Force JAG at Bagram Airfield (his/her name is redacted). When
interviewed as part of the US Army investigation into the strike that killed 15-16 civilians, the Major
was asked: “Any idea why they [those at lower headquarters] didn’t call you in on this target?” His
response reveals the ad hoc and incomplete nature of legal input at the tactical level: “No”, the Major
replied, “[t]he first time I talked to anyone from the JOC [Joint Operations Center] is when I was leaving
church and MAJ [Cowan] said “hey we just struck something.””1484 The only JAG involved in the strike
was Major Cowan; he made his legal recommendation “crystal clear”, advising the battalion
commander not to go ahead with the strike because of the presence of children and on the basis that
they had not properly established positive identification (PID) of the target.1485 For reasons that are not
entirely clear his advice did not get through to the Combined Joint Special Operations Commander
(CJSOC) who made the decision to launch the attack. Cowan recalls in an interview with the
investigation team that the CJSOC – who was in close contact with the battalion commander that
Cowan was advising – “wanted to strike the convoy”.1486 At no point in the lead up to the attack did
any JAG have direct contact with the CJSOC who ordered the attack. This example shows that military
lawyers can and do play an oppositional role, albeit unsuccessfully.

This example raises all sorts of questions about who has access to legal advice and where legal advice
is available and it also raises questions as to why and how the JAGs advice seemed to be disregarded
or not heard. But all of this speaks to the broader point I am trying to make about dynamic targeting:
access to legal advice is provisional and patchy at best. JAGs do not see every target and even when
they do, there is no guarantee that their advice will make it to the places where the final decisions are
made. According to Cowan, JAGs are frequently not involved in Troops in Contact strikes and if they’re
sleeping they are often left in bed. In certain circumstances, he would be woken up, for example when
there were “civilian casualties, death of a US Service Member or ANSF [Afghan National Security
Forces], serious property, vehicle or issue on the ROE and Escalation of Force”. But he was not called
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to give advice on a Troops in Contact strike unless there was “some question about the ROE”.1487
Cowan’s senior, the Major at Bagram, similarly noted how it “is impossible to be present for the full
TIC process”, adding “I am not always brought in for a TIC. It depends on the situation. If we have a
casualty I am notified, if we are in a high collateral area I am notified, If I am walking around I have a
pager…”.1488 A JAG who served as an attachment to a Special Operations Task Force in Afghanistan
tells a similar story:
“I would say I participated directly in 80% of our TST/TIC strikes. When I did, I walked through
my analysis verbally with the battle captain and then we reviewed the action afterwards to
make improvements. The remaining 20% were almost entirely late in the deployment when
the battle captains were confident enough to make these calls without my presence. I almost
always received an immediate back-brief from the battle captains when I returned (I was at the
Brigade level, and I did not have enough personnel to keep an officer in the ops [operations]
center at all times. We had someone in the ops center approximately 75% of the time, and I
did a late gym/shower cycle from midnight until 0300 so I could be easily located and coherent
during night ops - the runner came and got me from the gym, shower, or my quarters on
numerous occasions).”1489
Where is the CAOC in all of this and are the CAOC JAGs involved in dynamic targeting operations?
This is not an easy question to answer and again it depends on the specifics of any given targeting
operation and on what we mean by ‘involvement’. Taking Troops in Contact as an example, there are
several variables at play, including: (1) who is requesting fire support and who are they requesting it
from? (2) Who owns the asset (e.g. helicopter, fighter jet or drone) that will provide the fire support?
(3) Does the commander who makes the final call have access to a JAG and is the JAG physically
present or available via reach back (e.g. on a secure telephone line)? (4) Who has the authority to
release the particular weapon(s) that will be used? (5) How urgent is fire support needed (i.e. is the
threat to troops on the ground immediate or is there time to coordinate a response, check accuracy
of intelligence and identify possible fratricide and civilian casualties)? (6) the pilot or operator will often
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not have a direct line of communication with a JAG, so how good are the communications between
those who fire the weapon and the commander who authorizes the strike and the JAG that may be
advising the commander?1490

As these questions show, the involvement of JAGs in dynamic targeting is highly contingent and is
difficult to map in space and time because there are so many variables at play and every targeting
operation is at least partly unique (though, of course, standard operating procedures apply to all). The
CAOC – and CAOC JAGs – are not directly involved in all dynamic targeting operations. Recall that
CAOC JAG Col Brown said that he was often left in bed for Troops in Contact scenarios. Col. Todd
McDowell, another Air Force JAG, explained why it is not possible – and often also not preferable –
to have input from JAGs at the CAOC/strategic level when executing targets at the tactical level. He
explained that the CAOC is most often “aware” that a dynamic strike is taking place and JAGs there
frequently monitor communications between ground force commanders and whatever platform is
providing fire support, but the CAOC does not control these strikes. There is an important difference
between being aware of a strike and monitoring it from afar and controlling a strike. In many tactical
dynamic targeting situations, it is not the job of the CAOC to second guess the commander whose
troops are taking fire. As Col Todd McDowell explains:
“The CAOC is aware that fire support has been requested but it’s not necessarily going to be
the CAOC that is making the approval or authorization. Again, it’s the commander on the
ground who requires fire support. […] in a self defence response its going to be the ground
force commander who is going to be in the best position [to make a decision]. […] The
commander who is asking for that TIC is the one who ‘buys the bomb’. They’re telling me
they’re in contact, we’ve cleared the target and we’re going to engage. […] if they have a
question they can reach back [to the CAOC], but not always and for good reason.”1491

He finished by explaining that the involvement of the CAOC can be very limited and even when CAOC
JAGs are involved it can be “a fairly basic analysis, not one that would require a lot of nuance or
complexity and certainly it wouldn’t be one where you would be trumping the assessment of the
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ground forces commander who is saying ‘I’m taking fire, I need support’”1492 While ‘taking fire’
constitutes a clear case where fire support is urgently required, there are instances in which there is
substantial disagreement as to what constitutes ‘contact’ in Troops in Contact. I signalled these
disagreements above but raise them again here because all kind of tensions come to the surface when
Close Air Support is required to assist Troops in Contact. One tension is between Army and Air Force
understandings of what Troops in Contact mean. One JAG who served in the CAOC recalled instances
when Army commanders requested air support and the CAOC staff would say “that doesn’t meet the
definition of a TIC.” He also recalled “serious disagreement” and “exchanged harsh words on many
occasions” with his Army colleagues in Afghanistan. He explained that in his view:
“the Army, when they’re conducting operations on the ground they just want the bomb off
the rails [i.e. no questions asked]. They seemed much less concerned about what would be
the ultimate result of the bomb, whereas the Air Force we’re more deliberate because we’re
up above. We have the luxury of time. Army troops…now if they’re under fire, if they’re truly
under fire there is no question. Nobody is going to question. But if it was a matter of defining
troops in contact as something which is imminent or using some other standard then
sometimes the Air Force would be like ‘we need more time to think about this, we don’t have
to do that, that’s not the right call.”1493

Army JAGs and troops on the ground would likely have a different view of all of this, but what is
interesting here is that the Army and the Air Force don’t just see things differently when it comes to
Troops in Contact and Close Air support; they also literally see different things. The Army view is a
horizontal plane of the battlefield they find themselves immersed in, whereas the Air Force view is –
as the JAG notes – from above. It is a conceit to say that the Air Force can see more merely because
they see from above; what may be gained by a wider field of view is surely offset in part by a loss in
the quality of the image and the level of detail that is legible. Those in the CAOC may have the “luxury
of time” and so may the troops on the ground, but the crucial question here is one of perception. The
view from the safety of the COAC looks but crucially also feels safer and more relaxed; the view on
the front lines, in the sweat and heat of battle, likely does not feel so safe. In short, the context from
which the enemy or the target is seen shapes to a significant degree how threatening they may appear
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– and crucially also how much violence is deployed in response. Despite what the aseptic ‘joint’
doctrine tells us, the soldiers definition of what constitutes ‘contact’ and ‘imminent threat’ is not the
same as the operator or JAG who is out of harm’s way.

The extent to which the CAOC – and CAOC JAGs – are involved in dynamic targeting depends on
whether or not the CAOC ‘owns’ and operates the asset that is being used. The above account
assumes that the asset is controlled by the CAOC, which is why this JAG is in the loop and has the
opportunity to see things from ‘above’. But this is not always the case. Col McDowell, again:
“If it is a platform owned and operated by the CAOC then they’re certainly going to be
involved in that decision […] [however] there are certain scenarios where certain platforms
would not necessarily be controlled by the CAOC because they’re not part of that daily tasking
order process.”1494

The picture becomes even more complicated when ground force commanders and/or Special
Operations units operating in theatre have their own ‘organic’ assets, meaning that they own and
control these assets. Special Operations Forces:
“operate with their own organic air support and that air support could be both transportation
as well as attack. It could be helicopters or it could be the AC-130 gunship - they’re
predominantly a special operations air asset. You’d’ have a combined joint special operations
air component, or CJSOAC, and that CJSOAC would be responsible for the Special
Operations Forces. They’d certainly be in coordination with the overall joint forces air
component command (JFACC) [in the CAOC or situated elsewhere at the strategic-level] but
they’re going to be a separate element because of the specialized mission that the Special
Operations Forces are doing.”1495

If all of this sounds very messy, that’s because it is and this is precisely the point that I have been trying
to make regarding the involvement of JAGs in dynamic targeting. It is not simply that the CAOC does
not ‘see’ everything but also that even those who have the more granular perspective at the tactical
level and in the forward operations bases do not – cannot – see everything. Different people within
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the kill chain see different things, depending on where they are but also what technology is available
to them and who they are – and are not – in communications with (assuming, of course, that the
communications are working properly, which they are often not). These are situated and contingent
perspectives: they cannot be added up or stitched together to produce a somehow ‘whole’ or
‘complete’ image. The CAOC is not a panopticon but neither do the multiple sites of the kill chain
afford an omniscient view. If the picture produced is a complex and shifting mosaic, it is also one that
is necessarily incomplete.

7.6.3. CLOSE AIR SUPPORT & CIVILIAN CASUALTIES
Close Air Support provided to Troops in Contact is one of the most common but also the riskiest kind
of targeting. Close Air Support targeting can be risky to the pilot because traditionally missions are
flown at low altitude to allow the pilot to visually identify the target and “getting closer to the target
means flying in the threat environment.” 1496 However, advances in weapons technologies increasingly
allow for ‘standoff’ Close Air Support, which allow Close Air Support missions “to be carried out from
aircraft flying higher and faster”1497 Drones like the Reaper and Predator have been providing ISR
support to Close Air Support missions flown by conventional strike aircraft for many years now but
recently they have been used to employ weapons in a direct Close Air Support role, so in some ways
Close Air Support has become safer for pilots.1498 Close Air Support missions also pose a threat to the
friendly forces who are relying on the air support because they are often extremely close to the target.
As one account neatly summarizes:

1496

Elsarelli, ‘From Desert Storm to 2025’, 8.

1497

Butler, ‘USAF Eyes New Era Of Close Air Support’. There is considerable debate about whether standoff Close Air

Support missions are as effective as low-altitude Close Air Support. As Member of Congress and former US Air Force A-10
pilot Martha McSally explained in a letter to President Obama and Secretary of Defense Ash Carter (attempting to persuade
them not to retire the A-10 “Warthog” aircraft): “There are times, and there will be future times, where you must provide very
Close Air Support to the troops on the ground who are often on the run or unable to provide coordinates. I have flown CAS
missions in these conditions where the pilot must visually identify friendly forces and enemy combatants to hit the target and
avoid fratricide. You cannot stand off in all CAS scenarios, even in the future”. McSally, ‘Letter to the President and the
Honorable Ash Carter’, 2. See also: Benitez, ‘How Afghanistan Distorted Close Air Support and Why It Matters’; Benitez and
Garretson, ‘Offsetting Air Superiority with Air Force Special Operations’; Elsarelli, ‘From Desert Storm to 2025’; Pirnie et al.,
‘Beyond Close Air Support. Forging a New Air-Ground Partnership’.
1498

“While not doctrinally executed or described as Close Air Support, the RQ-1 Predator has already employed weapons in

direct support of troops on the ground, and the U.S. Marine Corps has used its RQ-2B Pioneer to make artillery calls for fire
and to coordinate air strikes on targets it has detected. There seems little doubt that future unmanned systems will have the
capability for these operations and much more.” Stout, ‘Close Air Support Using Armed UAVs?’

396

CHAPTER 7. PROSECUTING THE “KILL-CHAIN”
“Close air support -- using warplanes and helicopter gunships to attack the enemy in the
middle of a battle and often only sprinting distance away from friendly forces -- is among the
most delicate, dangerous and difficult aspects of modern warfare. It is fraught with things that
can, and sometimes do go wrong, despite extraordinary training and high-tech
communications.”1499

Indeed, selecting too large a weapon or missing by meters can mean life or death for “friendlies”,
which is why these missions are called “danger close.”1500 When we hear about “friendly fire” incidents
on the news, they normally refer to Close Air Support.1501

Figure 51. JTACs train with A-10 pilots on separating friend from foe in air support missions. The A-10’s low-and-slow
flying characteristics have made it a visible sign of safety for ground troops locked in firefights. Source: USAF Airman First
Class Chris Massey. Public domain.
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But Close Air Support is most risky to civilians. When friendly forces are under fire it is not possible to
run a lengthy collateral damage estimate, and when acting in self-defense the proportionality
calculation strongly favors those under fire, even if their actions lead to collateral damage and civilian
casualties. In fact, as JAGs Corn, Dapper, and Williams note:
“Differing views exist on the importance of collateral damage when force is used in unit selfdefense. Some nations take the view that, even in self-defense, the LOAC principle of
proportionality must have a moderating effect. Other nations oppose this view, positing that
in matters of unit self defense, all necessary means may be employed without regard to
collateral damage and/or proportionality.”1502

These JAGs are careful not to point the finger at particular states but when they refer to certain liberties
being taken with respect to the principle of proportionality, they clearly have the US in their sights.
Indeed, the US has recently been embroiled in a controversy over exactly this issue, following the
publication of the revised DOD Law of War Manual in June 2015.1503 Moreover, according to US Army
Major Eric C. Husby, “U.S. commanders have come to recognize the negative strategic impact of
decisions by their on-scene commanders to employ indirect fire (IDF) and Close Air Support (CAS) that
result in incidental civilian injuries or property destruction.” He goes on to note the steps that the US
military has taken in recent years to avoid civilian casualties caused by Close Air Support but concludes
that “there exists a continued gap in training of, and application by, on-scene commanders of related
obligations under international humanitarian law”. In an even more startling revelation, Husby then
suggests that “the training gap may result from confusion among judge advocates about the
applicability of the proportionality balancing test to defensive operations, whether deliberate or
hasty.”1504 I am not claiming the US does not apply the principle of proportionality in its self-defense
and Close Air Support targeting, but the very fact that there is a debate about whether – and how
much – the proportionality principle applies (and who it applies to) suggest that proportionality
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considerations are not as important in these types of dynamic targeting as they are in deliberative
targeting.

A 2008 investigation by Human Rights Watch found that dynamic targeting produced far more civilian
casualties than deliberative targeting in Afghanistan. The report claims: “Whether civilian casualties
result from aerial bombing in Afghanistan seems to depend more than anything else on whether the
airstrike was planned or was an unplanned strike”.1505 The report draws a sharp distinction between
deliberate and dynamic targeting, suggesting that when “aerial bombing is planned, mostly against
suspected Taliban targets, US and NATO forces in Afghanistan have had a very good record of
minimizing harm to civilians. In 2008, no planned airstrikes appear to have resulted in civilian
casualties.”1506 Human Rights Watch attribute the low collateral damage to the fact that planned
attacks allow the US and NATO to use “civilian risk mitigation procedures”, including formal CDE, and
pattern of life (POL) analysis “which looks for civilians in the area for hours or days before an attack”.
This results in a “far more detailed intelligence” picture of “who is and is not in the target area”.1507
When strikes are unplanned, however, “US and NATO forces have been far more likely to cause civilian
casualties […] normally when ground troops call in airstrikes as tactical support when under attack from
insurgent forces, or to target insurgent forces on the move.” The report concludes that “…high civilian
loss of life during airstrikes has almost always occurred during the fluid, rapid-response strikes”.1508

These are not the findings of a fringe group disconnected from the military operations it describes.
The author of the report, Marc Garlasco, formerly worked for the US military as the chief of high-value
targeting at the start of the Iraq war. Moreover, many JAGs agree with the report’s findings and one
JAG even used the report for teaching purposes.1509 All of this adds further weight and legitimacy to
Human Rights Watch’s important findings but even a US Air Force Weapons Systems Officer with over
250 combat missions concedes that: “Almost every airstrike civilian casualty and fratricide report from
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the war [in Afghanistan] shares common themes: Air support was un-briefed prior to the mission,
reactive in nature, and was not integrated in detail sufficient to prevent tragedy.”1510 In short, both
civilian casualties and fratricide tend to result from dynamic and Close Air Support-style targeting.

Figure 52. Central Command (CENTAF) strike sorties by category in Operation Enduring Freedom (OEF). This graph
comports with Rebecca Grant’s claim that in OEF: “Eighty percent of the time, American airmen received their targets only
after they had taken off.”1511 Source: Lambeth, The Unseen War.1512

These findings are all the more significant because the overwhelming majority of targeting in
Afghanistan and Iraq and elsewhere is dynamic. The quantity and ratio of deliberate and dynamic
targets changes in accordance with the objectives of any given military operation. Typically, US major
combat operations such as Operation Desert Storm, Operation Iraqi Freedom and, to a lesser extent,
Operation Inherent Resolve begin with an aerial assault in which predominantly planned targets are

1510

Benitez, ‘How Afghanistan Distorted Close Air Support and Why It Matters’.

1511

Grant, An Air War Like no other, 30.

1512

Lambeth, The Unseen War, 2013, 179.

400

CHAPTER 7. PROSECUTING THE “KILL-CHAIN”
struck.1513 Planned targets continue to be developed after the initial phase of a major combat
operation but once the first round of these targets are struck, and once US and coalition troops are
on the ground, targeting tends to become more dynamic in nature and more responsive to the needs
of those on the ground.1514 When, just two days into Operation Enduring Freedom Donald Rumsfeld
crudely told the press that Afghanistan was “running out of targets” he meant deliberate targets;
indeed, he went on to clarify that targets “are emerging as we continue” and he promised that
constantly evolving intelligence would enable the US “to seize targets of opportunity, and that means
you have to wait until they emerge.”1515 And emerge they did, so much so that one year into the
Afghan air war, Rebecca Grant reported that “80 percent of the targets struck by US airpower were
“flex targets” – those given to pilots en route” (Figure 52).1516 Afghanistan wasn’t the only theatre in
which dynamic targeting quickly became vital. In the first month of Operation Iraqi Freedom (OIF) the
US Air Force executed 156 time-sensitive targets (TSTs). These fell within three broad categories:
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terrorist, leadership, and so-called “weapons of mass destruction”.1517 In addition to these TST’s, a
further 686 dynamic targets were struck.1518 Since Operation Inherent Resolve was launched in 2014,
approximately 85% of targets have been dynamic.1519 The quantity of deliberate targets has ebbed
and flowed in OIR, but they have been few and far between.

While military doctrine insists that the processes of deliberate and dynamic targeting are similar, they
produce very different effects when it comes to civilian casualties. These different effects should not
be minimized and the involvement of JAGs in targeting operations should not be generalised or
exaggerated. The geography of the late modern kill chain may be radically dispersed, but its
geographies and its visions are not omnipresent. JAGs do not see everything and they certainly do
not see and review every target before it is struck. The more time sensitive a target is, the less likely it
is that a JAG will be involved and the less detailed their legal review will be. The prosecution of time
sensitive targets often produces more civilian casualties.

* * *

As the blob on the screen appears to approach the troops on the ground, some commanders see an
imminent threat. Others see three trucks possibly carrying children. Others see a potential ‘convoy’,
albeit but one that is moving away from the troops and thus pose no imminent threat. Others yet see
nothing at all; perhaps they’re in the gym and the battle captain decided not to call them, or perhaps
they’re fast asleep inside the CAOC compound and won’t realise that scores of civilians have been
killed until a ‘runner’ comes to wake them. By then, of course, it’s too late. It will be up to the
investigation team to decide who saw and who knew what, to judge whether the right procedures had
been followed, and the right people adequately kept ‘in the loop’. It is said that hindsight is 20:20,
but what emerges even when the ‘facts’ become available, is what one military lawyer euphemistically
called a “chocolate of mess”. Except, of course, it’s not chocolate but blood that has been spilled and
lives which have been taken and even the clearest of visions cannot see any of it coming, still less
repair the damage that has been done.
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CHAPTER 8. CONCLUSION: THE JURIDIFICATION
OF LATER MODERN WAR
At the start of this work, I posed four questions:

1)

Why and when did military lawyers become involved in giving legal advice on targeting
operations?

2)

Why has war become more juridical?

3)

What effect do military lawyers have on the conduct and outcome of targeting operations?

4)

What effect does law have on the conduct of later modern war?

I hope to have gone some distance in providing answers to these questions in the preceding chapters
but in this closing chapter I turn to them directly. The questions form two couplets: the first two are
about causes, the last two are about consequences. The first question in each couplet (1 & 3) implores
us to think specifically about the role of military lawyers in targeting. The second in each couplet (2 &
4) encourages broader thinking about the role of law in war. In the remaining pages, I will highlight
the connections between all of these questions but for clarity I deal first with causes (1 & 2) and then
consequences (3 & 4).

My argument concerning causes proceeds in two parts. First, military lawyers became involved in
targeting operations toward the end of the twentieth and early twenty-first century in-part because
war was becoming increasingly juridical during the same period. Second, the juridification of later
modern war has in-turn been driven by changes in the way that war is fought and understood. These
arguments are linked in a bi-directional manner (Figure 53). In one direction, changes in warfare (e.g.
the rise of targeting individual suspect ‘terrorists’) drive the juridification of later modern war (e.g. the
legal and adjudicative apparatus designed to facilitate the targeting of individuals), which in-turn
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drives the need for legal advice in targeting operations (e.g. a military lawyer advising on the legality
of killing a particular individual). In the other direction, the involvement of military lawyers in the kill
chain further fuels the juridification of later modern war, which in turn changes how war is fought and
understood. I realise this is somewhat schematic but these ideas are fleshed out much more fully in
sections 8.1. ‘The rise of the kill-chain lawyer’ and 8.2. ‘The juridification of later modern war’, where I
also explain what I mean by both ‘juridification’ and ‘later modern war’.

Figure 53. Graphic representation of the relationship between the rise of kill chain lawyers, the juridification of later
modern war, and the changing character of war. Source: Author.

My argument concerning consequences also proceeds in two parts, the first concerning the role of
military lawyers in targeting operations and the second concerning the role of law in war. First, military
lawyers have a variety of different effects – some weak and some strong – on the conduct and outcome
of targeting operations. These effects are context-specific, which makes any generalisation difficult.
Nevertheless, my research findings do yield some important patterns and insights, which I come to
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below. Beside effecting – or not effecting – specific changes in the conduct and outcome of targeting
operations, the involvement of military lawyers in targeting has two other effects I must explore. First,
military lawyers have helped to instil legal procedures throughout much – though crucially not all – of
the targeting process. Second, they provide crucial legitimacy for targeting operations both internally
(within militaries) and externally (outside militaries). The consequences of the involvement of military
lawyers in targeting operations is set out in section 8.3. ‘spaces of targeting’. This section leads into a
broader discussion of the role of law in war, in which I reflect upon the relation between law, ethics
and so-called ‘precision’ warfare (section 8.4. ‘the myths of law and the rehabilitation of war’).

8.1. THE RISE OF THE KILL-CHAIN LAWYER
Military lawyers became involved in targeting operations comparatively late when considered
alongside the much longer histories of the laws of war and military legal advice (Chapter 2). Rather
than simply describing the rise of the kill chain lawyer and giving it a fixed ‘D A T E’ stamp, I have
sought to explain why military lawyers became involved in providing legal advice on targeting
operations. In a sense, I wanted to know what ‘problem’ military lawyers were called upon to help
solve. Military commanders of some description are perhaps as old as war itself, but they generally
seem to have managed without input from military lawyers until very recently. Similarly, military lawyers
have been around for several centuries, but they were not given a seat in the war room where targeting
decisions are made until late in the twentieth century. Why? How is it that, according to one Israeli
military lawyer “it was unheard of to have a lawyer in the room in a military operation planning
meeting” until as late as the 1990s, and yet less than two decades later, the Israeli military apparently
“can’t move without them”? (Chapter 1).1520

According to the official history of the Judge Advocate General’s Corps, “the institution of the Army
lawyer is but 23 days younger than the Army of 1775 commanded by George Washington.”1521 Israeli
military lawyers haven’t been around nearly so long, of course, but the state of Israel was not
established until 1948. As I showed in Chapter 6, military lawyers soon thereafter became instrumental

1520

Reisner, interview.

1521

United States Army, The Army Lawyer, 1.
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in creating and administering the occupation of the Palestinian Territories. Despite these histories,
military lawyers did not take part in combat activities until late in the twentieth century. Prior to the
early 1990s, US military lawyers were bit players in the sideshow of military administration; their main
duties were limited to military justice and peacetime issues (e.g. courts martial, tax law, divorce law).
Even today both US and Israeli military lawyers perform a wide range of duties that are not directly
related to combat operations but are similar to the work of a desk-bound civilian lawyer. Israeli military
lawyers were more actively and consistently involved in war and occupation than their American
counterparts in the 1970s and 1980s because Israel has continuously occupied Palestinian land since
1967, but they did not become involved in targeting until after the outbreak of the second Intifada in
September 2000.

The US led the way in incorporating military lawyers into the kill-chain. Domestically, the early catalyst
was the Department of Defense’s Law of War Program, which was born out of the US experience in
Vietnam (Chapter 3). The birth and development of ‘operational law’ in the 1980s and early 1990s
helped institutionalise the role of law and military lawyers in US military operations (Chapter 4), but it
was not until the US invasion of Panama in 1989 and – more importantly – the US-led invasion of Iraq
in 1991 that military lawyers would become involved in targeting operations (Chapter 5). Israel
followed the US lead in 2000 and began using military lawyers to create and design a paradigm of
war, a political-juridical framework within which Palestinians could henceforth be targeted and killing
without the legal protections afforded by human rights law and the laws of belligerent occupation
(Chapter 6). The ‘war on terror’ and the wars which have been waged in its name have ensured that
military lawyers have become more and more important in the ‘prosecution’ of targeting operations,
though as I showed in Chapter 7, their role must not be overstated and over-generalised because
military lawyers are not always involved and law is one consideration among many in targeting
operations, albeit an important one.

Internationally, the push to involve military lawyers in the conduct of military operations came from
the 1977 Additional Protocols to the 1949 Geneva Conventions, which mandated that “legal advisers
are available, when necessary, to advise military commanders at the appropriate level” (Chapter 2).1522
This was the first time in the history of the laws of war that the use of legal advisers was made a

1522

Additional Protocol 1, Art. 82
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requirement. Article 82 is ambiguous about when it is ‘necessary’ and ‘appropriate’ for military lawyers
to be available to advise military commanders and nothing in its’ wording suggests that they are
required to provide legal advice on targeting operations per se. This suggests that the employment
of legal advisers in targeting operations was undertaken, at least in part, on a voluntary basis by
militaries like the US and UK who adopted this interpretation early on. In any event, the impetus for
Article 82 was to heighten compliance with the laws of war; legal advisers were viewed as a key
mechanism for the translation of hefty legal texts – i.e. the Geneva Conventions – into everyday military
practice. It was one thing to have law ‘in the books’ so to speak, but quite another to have military
commanders comply with it. Military lawyers could not quite ensure compliance – they are legal
advisers, not law enforcers – but they could at least make the commander aware of her rights and
obligations under the laws of war (Chapter 4). Having military lawyers advising on the conduct of
combat had several advantages: militaries would be made aware of their right to use force in certain
circumstances and would be warned of taking actions that would contravene the laws of war. But as
Amichai Cohen and Eyal Benvenisti have argued, the involvement of military lawyers was also as an
opportunity to help govern troop conduct in war on a national level. They argue:
“[M]ilitary conflicts raise significant intra-state conflicts of interest that result from the
delegation of authority to engage in combat: between civil society and elected officials,
between elected officials and military commanders, and within the military chain of command.
We submit that the most effective way to reduce domestic agency costs prevalent in war is by
relying on external resources to monitor and discipline the agents.”1523

In short, military lawyers and the rules they bring to bear on military operations help the state in the
terrific task of controlling its own troops. None of this happened overnight, but neither did it happen
in a vacuum and if we are to understand why military lawyers were incorporated into the kill-chain, we
must also understand the broader processes of juridification that were taking place in later modern
war toward the end of the twentieth century. But what is the juridification of war? Why has war become
increasingly juridical? And what are the changes in warfare that are driving (and being driven by) the
‘turn to law’ in later modern war? To these questions that I must now turn.

1523

Benvenisti and Cohen, ‘War Is Governance’, 1363.
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8.2. THE JURIDIFICATION OF LATER MODERN WAR
8.2.1. LATER MODERN WAR
Later modern war is a term I borrow from Derek Gregory.1524 Gregory uses the term to denote a series
of transformations that have taken place in the conduct and representation of war, especially in the
second half of the twentieth- and early twenty-first century. This includes a move away from the
industrial standing armies and set-piece battles of the late nineteenth and early twentieth centuries
(though as Gregory shows, the front lines of the First World War were anything but linear)1525, toward
more flexible and responsive modes of (para)military organisation. It also denotes a move away from
total war and area bombing – where whole cities are the target – to more focused targeting, which
increasingly (though by no means exclusively) focuses on mobile – as opposed to fixed – targets and
individuals. As Gregory has argued, there is a crucial sense in which war has always been fought
‘among the people’ (i.e. among civilians) but in later modern war it is “formidably, constitutively
difficult to distinguish between combatants and civilians.”1526 Similarly, wars have always been fought
between enemies of different strengths, but late modern war takes asymmetries to the extreme. As
the divide between those who have the destructive technologies of war and those who do not has
become more pronounced, war increasingly resembles colonial massacres, except that now the killing
is often done remotely with even less risk to ‘our’ side.1527 The line between modern and late modern
war is not always distinct and in many ways ‘modern’ wars and the maximum destruction they sow are
very much still with us, as aerial assaults on Baghdad (1991, 2003), Beirut (2006), Gaza (2009, 2012,
2014) and elsewhere so painfully demonstrate. The distinction that Mary Kaldor makes between what
she calls ‘new wars’ and ‘old wars’ is not without some merit but the differences are less categorical
and perhaps more rhetorical than she and others have suggested.1528 It makes more sense to speak
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Gregory, ‘From a View to a Kill Drones and Late Modern War’; Gregory, ‘The Everywhere War’.
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of later modern war because it is more sensitive to histories and geographies that give rise to
transformations in the nature of war, a process of change that is inherent to war and which does not
require us to categorize wars according to a dichotomous ‘old’ and ‘new’. Later modern war does not
dispose with modern war; it emerges from – and often with – it.

8.2.2. THE JURIDICAL TURN
To some degree war has always entailed its rhetorics of justification and regimes of authorization.
Today, however, war and law have become inseparable; now more than ever, war requires a legal
armature to secure its legitimacy and organize its conduct.1529 The idea of war as a juridical operation
has received new and growing interest over the last two decades, and has been spurred by the
emergence of the ‘global war on terror’ waged in the wake of 9/11 as well as the rise of International
Criminal Law in the 1990s.1530 There is a great deal of debate as to what constitutes the ‘proper’ role
of law in war but these debates confirm, for better or worse, that law has become an important feature
of the landscape of war in the twenty-first century.1531

New concepts have emerged to grapple with the increasing role of law in war. In 2001 Colonel Charles
Dunlap popularised the term “lawfare”, which at the time he defined as a “method of warfare where
law is used as a means of realizing a military objective.”1532 In short, lawfare is “the use of law as a
weapon of war,” and Dunlap claimed that it has become the “most recent feature of twenty-first
century combat.”1533 I return to the concept of lawfare below but signal it here because it captures the
infusion of war and law in a single concept. Dunlap is not the only one who believes that lawfare has
become important to warfare. Scholars from diverse backgrounds seem to confirm the contemporary
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prevalence of what Michael Smith and I have called a ‘war-law nexus’.1534 For example, critical legal
scholar David Kennedy has characterised warfare as

“a modern legal institution”.1535 Similarly,

architect and theorist Eyal Weizman has written of a ‘humanitarian present’ animated in large part by
the warp and weft of war and law.1536 Legal scholar Ganesh Sitaraman has argued that today, “[l]egal
issues pervade […] counterinsurgency operations” and have given rise to what he calls a
“counterinsurgent’s constitution.”1537 Meanwhile, Derek Gregory has insisted that we read the wars
conducted in the shadow of 9/11 not only as a war on law but also as a war conducted through law.1538

Whether we understand lawfare to mean the use of law as a weapon of war or if we interpret it to
denote the increasing importance of law in the conduct of war, the ‘war-law’ nexus is not wholly new.
In Chapter 2 I showed that war, international law and the laws of war have a long, entangled and
bloodied history. In fact, war and law have always had an intimate connection; in a crucial sense, they
are congenital twins – inseparable from birth. Indeed, in his famous essay Critique of Violence, Walter
Benjamin argued that law is founded on violence (through revolution, colonization, coup d’e´tat) and
is maintained by violence (through police and military power).1539 War establishes new legal orders
and, as Eyal Weizman characterises customary international law: ‘violence legislates’.1540 Speaking to
Benjamin’s foundational legal violence, Foucault claimed, “law is born of real battles, victories,
massacres and conquests”, and that “law was born in burning towns and ravaged fields”.1541 In a
similar vein, and writing about the everyday violence of the courtroom, Robert M. Cover memorably
argued, “legal interpretation takes place in a field of death and pain.”1542 The death and pain of which
Cover wrote referred not to some aberration within law, or to some metaphorical violence, but to a
corporeal violence that he considered inherent to law. Continuing this line of thought, Austin Sarat
and Thomas Kearns argue, “law is a creator of both literal violence, and of imaginings and threats of
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force, disorder and pain”.1543 The association of law and violence is visible, they contend, “in the
discrete acts of law’s agents – the gun fired by the police, the sentence pronounced by the judge, the
execution carried out behind prison walls”.1544 But, if Derrida is right – and I think he is - all law contains
and unleashes force, for “there is no law without enforceability, and no applicability or enforceability
without force, whether this force be direct or indirect, physical or symbolic”.1545

These critiques of law have been crucial to my own account and I return to them below, but I also think
that if there is something novel about the relationship between war and law today it is the extent to
which law, lawyers and legal vocabulary have come to dominate debates about ‘right’ and ‘wrong’ in
war. This is not to say that law never used to be important to war, but it is to say that it has arguably
become more important in the last two or three decades.1546 Indeed, as I have argued elsewhere,
lawfare emerged as a popular concept to help explain the intensification of entanglements between
war and law in the post 9/11 era.1547 Of course, these claims are difficult to quantify but the new and
growing interest in the legal armatures of war gives some indication that the relationship between war
and law is, once again, something worth speaking, writing and thinking about.

I call this the

juridification of later modern war, though re-juridification may better capture the intensification and
proliferation of the relationships between war and law in the twenty-first century.

Juridification is not about rendering this war or that method of combat legal; it is not about – or is not
only about – how war and methods of combat have become more lawful in the sense of compliance
with a legal rule. Rather, it is about how war has become more law-full – full of law – in the sense that
it is increasingly conducted and understood in relation to law, legal discourse, and legal debates.

So, what exactly do I mean by the juridification of later modern war? As Blichner and Molander have
pointed out, juridification “is an ambiguous concept”. 1548 In their useful essay Mapping Juridification
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they propose a definition that delineates five dimensions of juridification, the last four of which are
pertinent to later modern war:
“First, constitutive juridification is a process where norms constitutive for a political order are
established or changed to the effect of adding to the competencies of the legal system.
Second, juridification is a process through which law comes to regulate an increasing number
of different activities. Third, juridification is a process whereby conflicts increasingly are being
solved by or with reference to law. Fourth, juridification is a process by which the legal system
and the legal profession get more power as contrasted with formal authority. Finally,
juridification as legal framing is the process by which people increasingly tend to think of
themselves and others as legal subjects.”1549

Adapting this framework, the juridification of later modern war might be thought of as:

1)

The process through which law has come to regulate war. The process of juridification

is uneven across time and space; the histories and geographies of how law has – and
importantly has not – come to regulate war should therefore be of primary concern;

2)

The process by which military, domestic and international legal systems and their
associated legal professions obtain an increasing amount of power both institutionally
and in shaping policy and public discourse. Lawyers do not have a monopoly on law

and ‘law’ is not something that takes place only in the courtroom or at the law firm.
Law belongs to the societies that produce it and law is constituted by – and
constitutive of – a wide range of legal subjects and actors. It is therefore important
that processes of juridification attend to what we might call the worldly and social life
of law;

3)

The process by which people involved in war – as victim, perpetrator, bystander or witness
– tend to think of themselves (and possibly others) as legal subjects or subjects without

more on formal legal process and procedures and less on the idea of law as a social and political practice, which is why I
adopt the term juridification.
1549
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legal rights and legal protections. This process can both be inclusionary and exclusionary,

depending on the context of the subject and whether legal rights are being invoked or
denied. Juridification is not about the triumph of human rights or the applicability of legal
protections to everyone, everywhere; it concerns the constitution of legal subjects but also
their unmaking - i.e. the subjectification and desubjectification of legal subjects – and
might pay special attention to how, where and upon who the exception is made;

4)

The institutional apparatus by which militaries and para-military organisations seek to
position themselves in relation to law. This apparatus displays reflexively about how its

actions are perceived by complex and multiple audiences; representation and alignment
of behavior in relation to law and lawfulness become vital to the conduct of war.

Contrary to what Blichner and Molander imply, I think it premature to claim that legal authority is
replacing ‘formal authority’, by which I take them to mean state sovereignty.1550 It is probably more
accurate to say, as Carl Schmitt did, that sovereignty works through the law, especially when it comes
to the sovereign exception (number 3 above).1551 The juridification of later modern war is not about
the triumph of a cosmopolitan international law over the sovereignty of the state. It is, in part, about
the rise of international law and international legal discourse, including international humanitarian law,
international human rights law and international criminal law, but it is also about a) the unevenness of
this process and b) how states have co-opted this cosmopolitanism, using international law for their
own ends.1552 As Costas Douzinas would have it, the juridification of war is not about cosmopolitanism
or empire; it is about cosmopolitanism and empire.1553
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8.2.3. GLOBALISATION AND THE JURIDIFICATION OF EVERYTHING
Why has war become more juridical? I offer two broad responses. The first considers how juridification
elsewhere – in commerce and economic life and in global politics more broadly – has driven the
juridification of war. The second considers how the changing character of war in the late twentieth and
early twenty-first centuries have driven a turn to law.

The first response goes something like this: All aspects of modern life have become more juridical, so
why should war be any different? It seems to have become axiomatic to say that the world has become
more juridical in the era of globalization. 1554 These terms are seldom qualified or quantified and yet
we are told that “the world is witnessing a move to law. The discourse and institutions normally
associated with domestic legal systems have become common in world politics.”1555 The entire world!
Similarly, John and Jean Comaroff have argued: “Politics itself is migrating to the courts […] Conflicts
once joined in parliaments, by means of street protests, mass demonstrations, and media campaigns,
through labor strikes, boycotts, blockades, and other instruments of assertion, tend more and more—
if not only, or in just the same way everywhere—to find their way to the judiciary.”1556 Geographers
have also been attentive to the ways in which law structures societies and economies and David
Delaney has gone so far as to argue, “there is nothing in the world of spaces, places, landscapes, and
environments that is not affected by the workings of law.”1557

In a certain sense, law seems

omnipresent.

Taking these sorts of arguments as their basis, scholars and commentators move quickly from the
juridification of world politics to the juridification of war (although they don’t call it that). Here, for
example, is Charles Dunlap:
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“Globalization heightened the status of law generally if for no other reason than the need for
certainty in international commercial transactions. Worldwide trade requires international
administrative and judicial forums to resolve contract, claims, intellectual property, and similar
disputes. Where law is absent, so are investors and others needed for economic development.
Even otherwise repressive societies recognize that they must embrace law in their relations
with other countries if they hope to gain the benefits of modernity.”1558

The rise of law in an era of globalization is scripted as something that is inevitable and law becomes
the lingua franca that greases the skids of late modern capitalism. I’m not sure how inevitable or
totalizing this is, but in Dunlap’s vision law is also a great modernizer and if what he calls “repressive
societies” are to develop their economies and truly enter the world of nations – or at least the world
of capital – then law (and, presumably, legal practitioners like Dunlap) are precisely what these infidels
require. Colonial and orientalist tones abound here but, as Mark Neocleous has carefully shown,
international law has always been tied to colonialism and the economic exploitation of the Other and
the plunder of her lands.1559

Elsewhere Dunlap reaffirms the link between globalization, law and commerce but he also argues,
“growth of law in the international economic sphere has spread to the political sphere and infused
international armed conflicts.1560 It is not clear how, why, or where this ‘spread’ of law has taken place
but for Dunlap it is one short step from commerce to war and he concludes from this that “it is not
surprising that the Air Force and its sister services are becoming more law conscious in operational
terms and are more frequently turning to military lawyers as fellow warfighters.”1561 David Kennedy
makes a similar argument: “The emergence of a global economic and commercial order has amplified
the role of background legal regulations as the strategic terrain for transnational activities of all sorts,
including warfare.”1562 But Kennedy also fills in some of the details left blank by Dunlap:
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“[T]he military has become a more complex modern bureaucracy, linked to the nation's
commercial life, integrated with civilian and peacetime governmental institutions) and covered
by the same national and international media - and as our ideas about law have themselves
changed - the rules governing military life have merged with the international laws about war
to produce a common legal vocabulary for assessing the legitimacy of war, down to the tactics
of particular battles.”1563

Kennedy clearly has the US military in mind here, which partly explains why he is so taken by arguments
about “the emergence of a global policy class of experts”, of which he is clearly part. Both Kennedy
and Dunlap are suitably pleased by their new newfound responsibilities and the parallels they draw
between economics and commerce and the conduct of war have been rendered visible in the very
language used by militaries and military lawyers. Military lawyers serve a ‘client’, as would any civilian
lawyer and they participate in the joint targeting enterprise. Targets are no longer killed or destroyed,
but prosecuted. Targets are products and the aim of the game is to increase efficiency. And all of this,
of course, is driven by huge military budgets that view evermore technological acquisitions essential
to what Dexter Filkins has called the “forever war”.1564

If these arguments have some merit it is not because everything, everywhere is becoming ever more
juridical in our so-called ‘age of globalisation’. The ‘move to law’ is not uniform and as Goldstein et al
point out, it means very different things in different places and at different times.1565 The war in Syria,
for example, seems to be moving away from law in terms of how the Syrian regime, opposition forces
and Russia are conducting themselves, although accusations of illegality and war crimes are never far
from the surface. Nevertheless, what I find compelling about arguments that draw connections
between juridification elsewhere (in commerce, economics and politics) and the juridification of war is
the way in which those who invoke these ideas view law as an instrument, a tool that can be used for
making war, peace and money alike. These are, at least, honest appraisals of how law can be used.
Alone, however, these accounts do not sufficiently explain why war has become more juridical. To
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better answer this question I now turn to changes that have taken place in the way that war is fought
and understood.

8.2.4. THE CHANGING NATURE OF WAR
War is not what it used to be and nor will it be what it is. As Historians Hew Strachan and Sibylle
Scheipers succinctly put it, “the character of war is always changing”.1566 Several changes in the
character of war have driven what I am calling the juridification of later modern war and in this section
I identify three changes that I deem particularly salient: the individuation of warfare, the rise of the
targeting of civilians who are ‘directly participating in hostilities’, and what I call the ‘human-rights
effect’. I explain and discuss each in turn.

First, targeting increasingly – though not exclusively – focuses on individuals as opposed to collectives
and/or objects, as I pointed out in Chapters 6 and 7. This drive toward what Samual Issacharoff and
Richard Pildes have called ‘the individuation of warfare’ has in-turn precipitated the need to constantly
adjudicate on questions with profound legal implications: who can be targeted? Under what
conditions is it legal to target individual X? When and where can the target be struck? These questions
put law at the front and center of targeting operations and the demand to provide answers further
drives the juridification of later modern war.

Twentieth century war and twentieth century law of war for the most part focused on the status of the
enemy rather than on the conduct of individuals. Being a member of a state or non-state armed group
was sufficient reason to be targeted; membership of an armed group confers the status of combatant
and combatancy is targetable. This status based targeting still occurs, of course, but it is increasingly
supplemented by conduct based targeting whereby individuals (not enemy collectives) are targeted
because of their behavior – because they exhibit what the US military refers to as threatening ‘patterns
of life’. These individuals are often not part of an organised armed group, or, if they are it is not always
easy to identify their allegiance with a particular or singular armed group. These individuals are
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targetable not because of their status as a member of an armed group but because of their behaviour
or conduct. Issacharrof and Pildes draw out the distinction I am trying to make:
“[W]hereas the traditional practices and laws of war defined “the enemy” in terms of
categorical, group-based judgments that turned on status – a person was an enemy not
because of any specific actions he himself engaged in, but because he was a member of an
opposing army – we are instead now moving to a world which implicitly or explicitly requires
the individuation of personal responsibility of specific “enemy” persons before the use of
military force is considered justified, at least as a moral and political matter.”1567

This transformation – which, again, is far from universal and complete – has been enabled by
technological advances in warfare and especially by advances in Intelligence, Surveillance and
Reconnaissance (ISR). While proponents of these technologies frequently overstate ISR’s powers of
precision, it is undeniable that the kill-chain was radically transformed in the twentieth and early
twenty-first century as radio and visual technologies enabled advanced militaries – predominantly the
US and later Israel – to track and target mobile (as opposed to fixed) targets in near-real time (Chapter
7).1568 These new techno-cultural assemblages enabled advanced militaries to move away from an
object-ontology of fixed and static targets to an event-ontology characterised by emergence and
events as they unravelled in near-real time.1569

Others have written compellingly about the individuation of warfare1570 – and it has not been without
its critiques1571 – but the important point as far as my analysis is concerned is that individuation has
made targeting more and more like a hunt for a criminal. Chasing individuals resembles some aspects
law-enforcement. Grégoire Chamayou gives expression to this by referring to what he calls the
‘manhunt doctrine’ in which “small flexible units” are deployed “in a logic of targeted attacks.”1572
The manhunt, Chamayou notes “does not involve two fighters facing off, but something else: a hunter
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who advances and a prey who flees or who hides.”1573 This is precisely what George W. Bush had in
mind when he declared in 2003 that the US had launched a new kind of war, a “war that requires us
to be on an international manhunt”, and as things would transpire, the hunt was not just for the
perpetrators of 9/11.1574 The manhunt represents a new kind of target, one that appears criminal, and
a new way of going about targeting that resembles a hunt for a criminal. As Gabriella Blum has argued,
“wartime regulation is increasingly aspiring to make war look more like a policing operation, in which
people are expected to be treated according to their individual actions rather than as representatives
of a collective”1575 An extensive adjudicative apparatus is required in order to try to make sure that
the right individuals are targeted and that militaries are somewhat confident that the targeted
individual is indeed responsible for the things for which she stands ‘accused’. This adjudicative
apparatus requires new forms of intelligence and analysis, it requires up-to-date information and a
series of expertise capable – theoretically – of making informed decisions about individual targets as
they move from place-to-place, in and out of residential areas. Military lawyers are obviously part of
this adjudicative apparatus but the forces that are shaping the juridification of war are not limited to
their involvement in ‘prosecuting’ targeting operations. Their work, in fact, is part of a broader
juridification of war that is being driven, in part, by the individuation of targeting.

Second and related to the above, there has been a gradual erosion of the distinction between
combatants and civilians, a development that has led to evermore targeting of civilians who are
‘directly participating in hostilities’ (DPH). The paradigm of DPH, as I discussed in Chapter 7, again,
requires an adjudicative apparatus that is further driving the juridification of later modern war that we
are witnessing today. Who is participating? What does ‘direct’ participation mean? How long must the
civilian cease her activities before she is no longer ‘participating’ and is therefore entitled to protection
under the laws of war? These questions have been answered by the ICRC, legal scholars, and militaries
alike.1576 There is very little consensus on the meaning and utility of DPH – in fact there are radically
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divergent opinions on the matter – but the various attempts to address the operational and legal
questions it raises points, again, to the increasing role that law is playing in war and debates about
how war should be conducted. These are complex issues that I cannot resolve here (or elsewhere) but
I would like to make two observations. First, as I showed in Chapter 2, the distinction between civilians
and combatants has always been unstable; the blurring of the distinction in the twenty-first century is
therefore not new. The distinction has, however, taken on new forms and renewed significance as war
has re-entered densely populated cities – Sarajevo Baghdad, Beirut, Gaza City, Homs and Sana’a but
also London, Madrid, Nice, Paris, Manchester and Jerusalem – as it once entered and obliterated cities
in the First and Second world wars.1577 Indeed, just as it was constitutively difficult to distinguish
between civilians and combatants in the Second World War – and no such distinction was made when
it came to strategies like morale bombing – it remains constitutively difficult when bombing (in) cities
today. The key change is that now advanced militaries have the technologies that enable them to try
– an important caveat – to distinguish between civilians and combatants and between those civilians
who participate in hostilities and those who do not. With this change has come an adjudicative
apparatus, one that is constitutively imperfect but which nevertheless entrains military subjects to think
and to act according to their felt ability to target the ‘right’ people.
The second point I want to make about DPH is simply to underscore its centrality to targeting
operations conducted by advanced militaries like the US and Israel. One military lawyer with extensive
experience working on US and coalition targeting operations in Afghanistan explained:
“In Afghanistan, everybody's a fricking civilian. There's no opposing military forces that are
wearing uniforms. It's not the Nazis' over there. Everybody in Afghanistan is either a combatant or
non-combatant because they're all civilians. And when you're talking [about the] global war on
terror generally, that's where the distinction needs to be made, between combatant and noncombatant, not civilian vs military because a terrorist is a civilian.”1578

Despite the confusing terms used here, the interviewee is claiming that all targeting in Afghanistan is
in one way or another DPH targeting, i.e. targeting that is aimed at civilians who lose their protected
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status because they are thought to be directly participating in hostilities. It sounds almost counterintuitive to hear from a member of the US military that everyone in Afghanistan is a civilian; it sounds
‘human-rights-y’ as it implies, at first glance, that everyone in Afghanistan is entitled to protections
that civilians should enjoy in war. The effect, however, is the opposite: by making everyone a civilian,
the very category of civilian is watered-down; everyone – or nearly everyone – becomes suspicious
because nearly everyone could directly participate in hostilities.1579 Indeed, according to Israeli
Sociologist Amiai Etzioni there is a growing class of what he calls “abusive civilians” who do not
deserve the protections afforded to “truly innocent civilians”.1580 He argues that because these socalled ‘abusive civilians’ do not abide by the laws of war, it is their fault when people on their side –
‘innocent’ and ‘guilty’ – are killed by US and Israeli forces:
“[I]nstead of apologizing each time the wrong individual is targeted or collateral damage is
caused, we should stress that the issue would be largely resolved in short order if the abusive
civilians would stop their abusive practices and fight—if they must—according to established rules
of war.1581

The 2009 International Committee of the Red Cross’s ‘Interpretive guidance on the notion of direct
participation in hostilities’ opens with the salutary line “protection of civilians is one of the main goals
of international humanitarian law.”1582 Today, however, DPH has been turned on its head and is one
of the key means through which civilians are killed. As I say, it is difficult to distinguish between civilians
and combatants and between those participating and those not participating in hostilities but what
seems to have been lost from view is not just the death of the civilian (as a concept) but also the death
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of their civilians. Indeed, as Gregory has pointed out: “According to our new masters of war, they
don't have any.1583 Civilians or not, all of this, for better or worse, has further driven the juridification
of later modern war.1584

The third and final change in warfare that has driven us toward juridification is what I refer to as the
‘human rights effect’. In his hugely influential article published in 2000 in the American Journal of
International Law, Theodor Meron celebrated what he called ‘The Humanization of Humanitarian
Law’.1585 In Chapter 2 I gave short-shrift to his argument about how IHL has put a “more human face”
on war. I stand by my argument that IHL legitimises and augments violence – hence why I called it
‘inhumanitarian law’ – but I neglected to heed lessons from Meron and others who have championed
IHL for its more positive and more humane effects. There are many. Gabriella Blum points out that
Meron’s article demonstrated “the many ways in which international law has evolved to push the
humanitarian concerns of individuals from the margins of states’ interest toward the center of
international attention”.1586 This is salutary in many respects, even if humanitarianism has often been
marred by the very state interests that now employ the logic of humanitarianism to further other state
(and military) interests.1587

There is little doubt that a broad ‘human rights agenda’ has changed how war is fought and
understood. Principles from international human rights law (IHRL) have made their way into IHL, a
development that has angered military lawyers like Avichai Mandelblit (the former Military Advocate
General of the Israeli military), who sees it as an attack on the rights of militaries to use force and
protect their soldiers in combat.1588 IHRL seeks to protect the sanctity of the right to life above all else.
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IHL does this to some extent, but the principle of humanity in IHL is always balanced against military
necessity, which explains why military lawyers like Mandelblit resent the fact that IHRL principles are
being incorporated into war-fighting.1589 Indeed, historically, IHRL and IHL have been two distinct
disciplines with very different histories,1590 but they merged to a considerable degree in the late
twentieth and early twenty-first centuries. 1591 As Meron has argued:
“human rights have exercised vast influence on instruments of international humanitarian law,
producing a large measure of parallelism between norms, and a growing measure of convergence
in their personal and territorial applicability. The fact that the law of war and human rights law
stem from different historical and doctrinal roots has not prevented the principle of humanity from
becoming the common denominator of both system”1592

In her brilliant essay ‘A short History of International Humanitarian Law’, Amanda Alexander shows
how specific human rights actors and organisations have helped push a human rights agenda. She
identifies three principle influences that led to the import of IHRL into IHL: Seán MacBride (“SecretaryGeneral of the International Commission of Jurists (ICJ), international and local politician, erstwhile
chief of staff of the Irish Republican Army, and co-founder of Amnesty International”),1593 the UN
General Assembly (which passed Resolution 2444 (XXIII) on Respect for Human Rights in Armed
Conflicts in December 1968), and the ICRC, which has a long-standing history of attempting to make
more war humane.1594 Other organizations like Human Rights Watch, Amnesty International and
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Médicines Sans Frontières contributed to the human-rights agenda and Alexander also insists that
“academic international lawyers” helped translate the this approach into legal orthodoxy.1595

Although Alexander does not acknowledge it, International Criminal Law (ICL) also helped translate
the human rights agenda into legal orthodoxy. The rise of ICL in the 1990 and 2000s contributed
significantly to the juridification of later modern war. The Rome Statute that established the
International Criminal Court in 2001 was a manifestation of years of hard work by jurists and the
international human rights movement to bring about a permanent court. It was preceded, of course,
by several non-permanent tribunals such as the International Criminal Tribunal for the Former
Yugoslavia (ICTY) established in 1991, the International Criminal Tribunal for Rwanda (ICTR)
established in 1994, and the Extraordinary Chambers in the Courts of Cambodia (the ‘Khmer Rouge
Tribunal’) established in 1997. These courts and tribunals represent a far from perfect response to war
crimes but they have indelibly shaped the landscape of how war is understood.

I am still not sure that I agree with Alexander’s conclusion that by the end of the twentieth century we
arrived at a “truly international humanitarian law” in which “considerations of humanity trumped
military necessity”1596 but the perhaps more important point is that the human rights agenda is now a
central part of warfare. I don’t mean this only in the cynical sense (what Noam Chomsky and Costas
Douzinas refer to as ‘military humanism’);1597 I also mean it in a positive sense. The human rights
agenda has made militaries more accountable, while also making them more vulnerable to criticism.
For example, Palestinians have used the language of human rights to gain international recognition as
subjects whose human rights are being violated on a daily basis.1598 This may have had insufficient
impact in terms of Israel’s policies but the language of human rights has been central to fostering a
growing solidarity movement that may one day put real pressure on Israel to respect the human rights
of those who it occupies. The human rights agenda has made the US military more aware of the
potential negative effects of, for example, killing civilians. Several US military lawyers I interviewed
spoke about how human rights abuses (such as those in Guantanamo Bay) have disastrous
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consequences for the military, not just on the ‘PR front’ but also from a war-fighting point of view: it
strengthens and fosters opposition.1599 If we put this together with what military lawyers refer to as the
“CNN effect”, whereby images of atrocity are broadcast worldwide almost instantaneously, and add
the social-media component, it is not difficult to see why militaries like the US have become sensitive
about how their actions are perceived. This has not – and likely will not – stop them from killing civilians
but it is undeniable that the human rights agenda has been internalised, albeit provisionally and
partially, by advanced militaries like the US and Israel if only for strategic purposes.

One way to gage the effect that the human rights agenda is having on militaries is to look at their
responses. In 2009 Israel launched a military assault on Gaza known as Operation Cast-Lead (Chapter
7). The operation was castigated by human rights organisations around the world, a development
which in-part led to a United Nations investigation that was later published and became known as the
Goldstone Report.1600 Israel responded to the Goldstone report strongly: it claimed that the UN in
impartial, the findings of their investigation biased and inaccurate, and it sought to delegitimize its
principal author, Richard Goldstone.1601 In 2010 Israeli Prime Minister Binyamin Netanyahu told the
press that Goldstone is a “code word for an attempt to delegitimize Israel‘s right to self-defense”. He
listed Goldstone as “one of Israel's most serious security challenges” alongside Iran’s nuclear program,
and Hamas rocket fire.1602 Around the same time the Palestinian Authority was considering taking legal
action against Israel in the International Criminal Court (ICC). Israel does not recognise the jurisdiction
of the ICC and yet WikiLeaks cables reveal that the Israeli military was deeply concerned about the
legal moves tabled by the Palestinian Authority and the ICC. The Military Advocate General Mandelblit
stated in a cable to a US Ambassador that “pursuit of Israel through the ICC would be viewed as war
by the GOI [Government of Israel].”1603 These examples show some of the effects that the human
rights agenda has had and they point toward an increasingly juridical terrain on which later modern
war is now fought.
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8.3. SPACES OF TARGETING
Having discussed why military lawyers became involved in targeting operations and why war has
become increasingly juridical I now turn to examine the effects of these developments. This section
examines some of the more immediate effects that military lawyers have on targeting operations, while
the following section examines the broader effects of the juridification of war that I outlined above.

8.3.1. KILLING: SOMEONE & SOMEWHERE ELSE

When I set out to undertake this research and interview military lawyers I believed it would be relatively
easy to gauge the effect that they had on targeting operations. I was soon proven wrong. It is very
difficult – arguably impossible – to isolate the exact impact that military lawyers have on a targeting
operations because there are so many variables at play in each operation. As the kill-chain has become
radically dispersed and as any targeting operation involves a multitude of people – often hundreds –
in several different locations it becomes very difficult to isolate and identify the contribution (and
responsibility) of any one individual. Indeed, the targeting apparatus is designed to disperse
responsibilities across time and place; it’s an effective and perhaps efficient way of doing things and
it also has the added advantage that it effectively makes killing easier by making it more banal.1604
Each person is responsible for only a small part of targeting and often their role is repetitive and
mundane, hence why military lawyers refer to their involvement with targeting operations as a sort of
“Groundhog Day” (Chapter 7). A rare few in the kill-chain ‘pull the trigger’; for most of those involved
– and this is certainly the case for military lawyers – it is always someone else usually somewhere else
– that does the killing. Everyone involved is responsible, therefore nobody in particular is responsible.
Moreover, much of the death that targeting sows would likely have happened without the involvement
of any particular individual: somebody else would have pulled the trigger, made the call. In other
words, targeting is often overdetermined.
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This response, of course, is radically insufficient and runs against over half a century of attempts to
allocate individual responsibility for conduct in warfare. The Nuremburg Tribunal of 1945-46
introduced the idea that obedience to superior orders would not count as a legal shield against the
commission of war crimes. As I pointed out in Chapter 2, Article 8 of the Tribunal read: “The fact that
the defendant acted pursuant to orders of his Government or of a superior shall not free him from
responsibility, but may be considered in mitigation of punishment […]”1605 As inadequate as this
response is, the difficulty in allocating individual responsibility is very real and it impacts my findings
in important ways. Admittedly, I never set out to answer questions about individual responsibility but
I did set out to answer questions about the effects of a certain group of people – namely military
lawyers – and thus many of the epistemological problems associated with individual responsibility are
also pertinent to the effects that I want to understand. Indeed, the problem of assessing the effect
that military lawyers have on targeting operations is beset with many of the same problems as war
crimes trials, many of which have to do with access to information and relevant people, be they
perpetrators, victims or witnesses. I won’t retrace the methodological limitations of this research that
I outlined in Chapter 1 but a related and arguably more significant problem is worth mentioning. There
is no counter-factual base from which we can measure the exact effect that military lawyers have on a
targeting operation. The null hypothesis can’t be rejected with certainty as the ‘data’ (involvement of
military lawyers vs no involvement of military lawyers) does not exist. True, we could theoretically
create a ‘test’ in which a ‘control group’ of targeting operations that do not involve military lawyers is
compared to a ‘variable’ of targeting operations where military lawyers are involved but warfare in the
real world does not conform to these clean and austere conditions. Each targeting operation is so
different that we would not be comparing like for like. Under these circumstances, the best that we
can do is pay attention to context and see if any patterns occur.

My research findings support a variety of different theories of causation from overdetermined
causation (the outcome would have been the same regardless of whether a military lawyer was
involved) to probalistic causation (the presence of a military lawyer increased or decreased the chances
of a particular outcome) and even – though rarely – counter-factual dependent causation (the outcome
would not have occurred without the involvement of a military lawyer).1606 Sometimes military lawyers
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have little effect on targeting operations, other times they have a direct effect. Sometimes the change
that military lawyers effect reduces or minimises military violence, but other times they augment and
increase violent outcomes. There are several examples of each of these outcomes throughout this
work and I will not repeat them here. When taken together, my sense is that the effect that military
lawyers have on the conduct and outcome of an operation is not predetermined; in fact, it is variable
and highly dependent on the particular individuals involved (commander, operators and military
lawyers) and the idiosyncrasies of each targeting operation. This is not to say that all effects that military
lawyers have on targeting operations are non-generalizable; I am simply reticent to make
generalizations about the immediate effect that military lawyers have on targeting operations. Military
lawyers have a series of non-immediate effects on targeting operations, which I will come to, but
before I do I want to offer a perhaps more satisfying answer to the question of immediate effects.

One problem with asking military lawyers about their involvement in targeting operations is that it
leads to an inevitable ‘sample’ bias. Military lawyers have an incentive to play-up their centrality in
targeting operations; one military lawyer was very reflexive about this and referred to it as “lawyer
puffery”.1607 As I mentioned in Chapter 6, I detected a certain sense in which Israeli military lawyers
from narrated themselves as heroes of a harsh military world, but this applies in equal measure to all
military lawyers I interviewed. To use Eyal Weizman’s phrase, they offer the least of all possible evils.1608
Military lawyers are perhaps not in the best position to evaluate the value they add to the targeting
process; this realization came to me quite late in the research process and in order to try to correct it
I did a series of interviews with commanders (decision makers) and operators (those who perform
various tasks to do with targeting but do not decide who and what gets struck). I have included their
voices and opinions about military lawyers throughout this work but never thought to quantify or
measure their input. Fortunately, someone smarter than myself did and in her analysis of how operators
perceive the contribution made by military lawyers, Janina Dill points to two important findings:

“Asked what prevented them from just taking the easiest path to military advantage, eight out of
ten operators interviewed first mentioned morality, religion, their personal integrity or a
combination thereof. These answers often included statements that war is ‘hell’, ‘nasty’ and that
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‘inevitably innocent people get hurt’. Seven out of ten considered it a part of their own
professional ethos not to harm civilians wantonly, while five further mentioned that it was
specifically part of the American way of waging war to exercise restraint. Only one of them also
explicitly mentioned IHL as a source of restraint”1609

Dill’s focus here – and throughout her work – is on the effect of IHL on (deliberate) targeting rather
than the narrower effect of military lawyers on targeting but what she is suggesting here is that in one
way or another, law is not a source of restraint for many operators. This is not to say that operator’s
behaviour is not informed by law and the presence of military lawyers because, as Dill points out,
“their actions tend to be approved by a chain of command that is replete with legal expertise.”1610
military lawyers have helped to instil legal procedures throughout much – though crucially not all – of
the targeting process. Law is now part of the fabric of US and Israeli targeting operations. This does
not mean that every target is seen or vetted by a military lawyer, but it does mean that law and legal
procedures work in the background of every targeting operation – at least in theory – whether implicitly
(e.g. through training) or explicitly (e.g. the direct involvement of military lawyers). None of this is to
say that law determines targeting operations or even that it is the most important consideration during
a targeting operation but it is – at least according to military ‘best practice’ – a vital component in the
targeting calculus. The law is not omnipresent in targeting and neither is the military lawyer: there is
always the possibility of ignoring the law, misinterpreting it (willingly or unwillingly), or not following
the military lawyers advice. But it never far from the surface. This points to what Dill calls a “subtle
process of socialisation and acculturation”: operators may not explicitly think about law or legal
repercussions, but legal considerations work in subtle ways and are infused throughout the killchain.1611

Dill’s second finding that I would like to draw attention to concerns the displacement of responsibility
that I referred to above. Dill asked ten operators where they would ultimately locate the responsibility
for the damage they do with an attack; again, her findings are illuminating:
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“seven out of the ten operators asserted that it lay with the JAG who cleared the target. Six
further mentioned the chain of command, and only three unambiguously assumed the main
responsibility for dropping a bomb or mentioned the commander of the air crew as bearing
it.”1612

The disconnect between these two findings is startling. One the one hand, operators report that law
is not a central source of constraint, while on the other hand when it comes to thinking about actual
damage caused by an attack, most operators identify the military lawyer as responsible. The other,
perhaps less startling but equally important part of this finding is that only one out of ten operators
assumed the main responsibility for launching an attack or dropping a bomb. In terms of thinking
about how this sits with the effect that military lawyers have, it corroborates something which I have
claimed throughout this work: that military lawyers have a therapeutic presence; they make killing
easier because they are perceived by those who drop the bomb as a chaplain or as some sort of
authority. I will return to this argument below but must bolster it here with more of Dill’s findings.
When Dill asked operators whether they trusted the legal process that military lawyers help to instil
“to protect their integrity when doing their job” most operators said they did. According to Dill, “[t]hey
stressed that there was no need, and also very limited room, for them to think in terms of military
advantage or proportionality when carrying out an air strike.”1613 One pilot reported, “‘I [the pilot] am
given a target folder with a collateral damage estimate already done and a suggestion of which
weapon to use. I don’t know the strategic goal of the campaign.’”1614 An operator attested to the
conviction that the general bureaucratic legal process was knowledge enough to reassure that the
proper procedures had been followed and that the task of dropping a bomb has become mechanical:
“I am tasked with a mission and a weapon, someone else has taken legal and moral responsibility for
it.”1615
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Ibid.
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8.3.2. LAW & LEGITIMACY

Beside effecting – or not effecting – specific changes in the conduct and outcome of targeting
operations, the involvement of military lawyers in targeting also legitimises.

This legitimacy is both inward- and outward-facing. To the military and military commanders, the
military lawyer represents the law and most senior commanders today recognise that it is important to
conduct military operations in accordance with the law. In the figure of the military lawyer – who is
both at and on the commander’s side – the law provides legitimacy to military operations by explicitly
or implicitly providing legal cover for the commander’s actions. In terms of out-ward-facing legitimacy,
the case is perhaps a little more difficult to make. Most civilians (i.e. non-military persons) I have spoken
to are not readily aware that military lawyers are so intimately involved in targeting operations.
Although this is anecdotal, it is fair to say that this phenomenon does not dominate the headlines or
occupy a sizeable amount of public airtime in North America, Europe or the Middle East.1616 Highprofile and controversial targeting operations frequently make headline news, whether this be the
killing of Osama bin-Laden or Abu Musab al-Zarqawi or the bombing of hospitals in Afghanistan or
Gaza. But any involvement of military lawyers in such operations is referred to only in passing, if at all.
To ‘get the story’ on how military lawyers are involved in targeting operations one has to consult
specialist sources (e.g. military journals, military/military-law blogs, military-academic conferences) and
even then, the details are thin (hence why my interviews were necessary). Given the relative silence on
the involvement of military lawyers in targeting operations in popular media, how can I claim that
military lawyers externally legitimize military actions? If the involvement of military lawyers in targeting
is not well advertised, surely it stands to reason that any power to legitimize is seriously hampered.
My argument, however, is not that military lawyers directly legitimise military operations; they do so
indirectly. They do so by enabling claims that the US or Israeli military are acting in accordance with
the law. Military lawyers embolden legitimacy in targeting operations within the public sphere every

1616

My research over the last six years has unearthed no more than 20 newspaper articles and TV/online news stories

(combined) concerning military lawyers and targeting operations. Military lawyers have occasionally appeared on TV and they
have been referred to in newspaper articles but their involvement in targeting is very rarely the primary subject of the story –
with a few exceptions (e.g. McCue, ‘Today’s Wars Are Fought by Lawyers, Not Soldiers’; Feldman and Blau, ‘Consent and
Advice’.). The involvement of a military lawyer in a targeting operation was recently dramatized in the film Eye in the Sky
(Chapter 1) – likely the widest public airing of a military lawyer in this role, albeit in fictionalised form.
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time the US president or Israeli Prime Minister, military spokesperson or news-anchor, or United
Nations representative or think-tank advocate talks (or writes) about the lawfulness of this or that
military action. These claims are often rhetorical inasmuch as they are not based on a formal legal
analysis but the foundation of such claims is supported in-part by the involvement of military lawyers
in targeting operations. How do these speakers or writers know that the US or Israel are acting in
accordance with the relevant law? Many of them don’t. Many, I suspect, do not know what the relevant
laws are (let alone what they say) – these are complicated and contested issues even and perhaps
especially for legal experts – and they almost certainly have not done the formal legal analysis. But
these speakers and writers are operating on the understanding – implicitly or explicitly – that someone,
somewhere has done the legal analysis. They are relying on the checks and balances that are supposed
to have been built into the fabric of targeting operations, they are depending perhaps on a mix of
concrete facts and blind hope that these military institutions (institutions that are also increasingly
legalistic) know the law and have stuck to it. This is the sense in which I mean military lawyers legitimise
military actions to external publics: they are part of the mechanisms of law that constitute modern
military operations and for as long as being on the right side of law – or at least being seen to be on
the right side of the law – is something which confers legitimacy then military lawyers also bring
legitimacy to targeting operations.

Later modern war refers to and makes constant appeal to the law. Later modern war requires some
measure of law. I do not mean law in the narrow sense of lawfulness or compliance to a legal rule, but
have in mind the broader meaning of the juridical that I outline above. Today, many militaries – and
I’m thinking especially of advanced militaries like the US and Israel – are not content with adhering to
the law; they also want to be seen to be adhering to the law. As Charles Dunlap explains: “Adherence
to law in armed conflict in fact and perception is increasingly a central, if not defining, concern of field
commanders, as well as military and civilian leaders at every level”.1617 ‘Law’ operates in Dunlap’s
formulation as flexible signifier; it is not clear what vision of the law he is defending. Indeed, since 9/11
there have been several documented bad faith attempts to reconcile military practices with legal
realities.1618 The Torture Memos were just the tip of the iceberg, as Charlie Savage has powerfully
argued:
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“An armed conflict against a shadowy, transnational network of terrorists raised many novel
legal problems about issues like detention, interrogation, and surveillance. After 9/11, the
Bush legal team considered options for solving each of those problems, and Cheney often
pushed the administration to select those options that relied on aggressive theories that a
president, as commander in chief, has the power to lawfully override statutes and treaties. […]
in this twenty-first-century conflict against terrorism, especially, legal theory is malleable.
Where the law is ambiguous, government lawyers make policy in another way: they decide
which interpretations of the law are reasonably available and which are not.”1619

Put this alongside Jens Ohlin’s observations about what he calls the US assault on international law
and Dunlap’s idea of adhering to law ‘in fact and perception’ could easily be read as a cover for a set
of practices that have very little to do with a defensible notion of law:
“The OLC [Office of Legal Council] concluded that al-Qaeda and Taliban fighters could be
held indefinitely as enemy combatants and did not deserve POW [prisoner of war] status. The
OLC concluded that the president alone could order captured fighters prosecuted before
military commissions and that they could be denied access to federal courts to contest the
lawfulness of their detention. Targeted killings, or what critics call assassinations, were
approved. The National Security Agency was given the green light to eavesdrop on
wiretapped conversations between American citizens and foreigners – even without a warrant
– despite the fact that Congress had explicitly passed a law limiting this wiretap to
foreigners.”1620

Despite these assaults on law through law, Dunlap’s comment opens up a crucial component of law,
legality and legal address. Law has an audience; it speaks to an addressee, and the field of perception
in later modern war has been expanded to include a multiplicity of publics, both at home and
abroad.1621 The laws of war are not a static legal regime; they develop through custom and through
treaty, which means that it is important to get publics – be they policy makers, (legal) scholars, NGOs,
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the political elite and even voters at home and abroad – on side with the political-legal agenda of the
day. Calling the terror attacks of 9/11 an act of war – rather than a crime – was a prime example of
how the language of war-law has come to legitimize acts that would otherwise be considered
abhorrent and illegitimate. An act of war rhetorically requires a military – rather than police – response,
hence the ‘war on terror’, which would actively blur the distinction between military and police
power.1622 We also witnessed the renaming of torture (‘enhanced interrogation methods’) and
assassination (‘targeted killing’) in aseptic and euphemistic terms. Prisoners of war became ‘detainees’
stripped of their rights under the Geneva Conventions. Indeed, the very language we use to talk about
targeting and killing has become infected with not-so-subtle legitimacy-producing modifiers, many of
which have legal inflections or implications: the strike is targeted, surgical and precise, the damage is
collateral, the civilian deaths are unforeseen, regrettable and unavoidable. These things do not just
have an impact on how publics perceive war and its relation to law; crucially, they also create publics
who are perhaps more amiable to war now that it has putatively become more lawful and precise. A
legal war is a clean war, a legitimate war and one worth fighting for; lawful war is the late modern
version of just war. As Jocknick and Norman put it: “There is a critical unspoken assumption that gives
rhetorical power to the idea of a legal war-specifically, that a legal war is more humane than an illegal
war.”

1623

The broader discursive effect of this law-legitimacy nexus is to drive a wedge between the

way that ‘we’ in the West fight wars and the way that ‘they’ (our enemies) fights wars. Gregory, for one,
is extremely critical of the dichotomy that makes ‘our’ wars legal and legitimate and ‘their’ wars illegal,
diabolical and illegitimate but even these debates about the Law Abiding and the Law Breaking in a
sense demonstrate how law has become important in the conduct of later modern war.1624 Indeed, we
might say that juridification is a hallmark of later modern war. As law has become more important to
the conduct of military operations, so militaries have become more reflexive about how their actions
are perceived; they have, in a sense, become obsessed with the conduct of their conduct. Their actions
must be seen to be legal; in the field of perception, it is better to fight with law on your side or at least
to claim that you are on the right side of the law.
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8.4. THE MYTHS OF LAW AND THE REHABILITATION OF WAR
War is an ugly business, but does it have to be? Protagonists of later modern war claim that its conduct
is sensitive and scrupulous, ethical and legal.1625 Warfare is no longer about maximum destruction, but
optimized destruction, a careful calibration of what Eyal Weizman has called ‘the least of all possible
evils’.1626 The target is no longer the standing army, still less civilian morale – as in ‘morale bombing’
in the Second World War. Increasingly, targeting is about ‘finding, fixing, and finishing’ enemy
individuals around the globe.1627 The boundaries of war have been re-written, so much so that scholars
write of an ‘everywhere war’ and a ‘forever war’ but these ‘new wars’ are putatively highly
discriminatory, unpretendingly accurate, and extremely precise: ‘we’ only kill the ‘bad guys’.1628 As
Major Matt Cavanaugh, a U.S. Army Strategist, recently argued: “The military’s purpose is not to kill
people and break things.”1629

Over a decade ago, Christopher Coker wrote about he called the ‘re-enchantment’ of war in the
twenty-first century. He had in mind a (bio)technological revolution in which soldiers become cyborgs
and war is increasingly fought by algorithms and computers. The scientific butchery of twentieth
century industrial warfare – what he refers to as disenchanted war – is replaced with remote and
discreet killing, effectively reducing the risk to ‘our’ soldiers.1630 Alongside the placing out of harms
way of ‘our’ soldiers are protections afforded to civilians and the places where they live and work.
According to Coker, “casualties can be kept to a minimum; cities don't need to be dismantled, only
shut down; armies don't need to be taken out, merely neutralized - in each case not for very long.”1631
This is about waging war efficiently and effectively and it is about understanding networks and taking
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specific courses of action to cause specific effects (what the US military refers to as ‘effects based
operations’). Indeed, as Coker insists, “success is measured by the ability to absorb an increasing
amount of information, and to direct firepower at certain nodal points.”1632 Whatever we make of such
grandiose claims, it is difficult to deny that we are witnessing a technological re-enchantment of war
driven most iconically, perhaps, by the image of the unmanned aerial vehicle (UAV) – the drone – and
its suite of precision-guided missiles or by the advent of cyberwarfare. As James Der Derian succinctly
put it, “war is ascending to an even “higher” plane from the virtual to the virtuous”. At “the heart of
virtuous war” he claims, “is the technical capacity and ethical imperative to threaten and, if necessary,
actualize violence from a distance – with no or minimal casualties.”1633

Wired to the technological re-enchantment of war are a series of attempts to redeem war through
recourse to the vernacular and practice of IHL.1634 This twentieth and twenty-first century redemption
project has taken many forms, but what has occupied me in the preceding pages is the incorporation
of military lawyers into targeting operations carried out by the US and Israeli militaries.1635

It might be tempting to think that war is not about breaking things and killing people – and perhaps
that is not all war is – but I think Elaine Scarry is right when she argues: “The main purpose and outcome
of war is injuring.”1636 No amount of legal advice can change this fact, no matter how ‘humanitarian’
its intentions and no matter how dazzling the technologies may be. Military lawyers are not there to
stop violence and this is not what international humanitarian law ever envisaged them to do. If violence
is the problem, military lawyers may well not be part of the solution. Liberal war has always been
reluctant to admit of the violence that is carried out in its name and with this in mind I turn to what two
former US Air Force military lawyers told me when I asked them why it is important for JAGs to be in
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the kill-chain.1637 Their response reminds me of Robert Cover’s famous 1986 essay Violence and the
Word, where he wrote: “The judicial word is a mandate for the deeds of others.”1638 The first JAG
explained:
“[T]hat legal advice is being used by military forces and their commanders helps reinforce in
the mind of the combatants that what they are doing is the right thing. I do think that has a
psychological [impact]. [It is] one of the many psychological factors that needs to be taken into
account when commanders are in the complex process of getting human beings prepared to,
frankly, kill other human beings in the name of the state.”1639

And the other:
“[S]ometimes I feel more like chaplain than a JAG because the questions that commanders
are asking us aren’t necessarily legal questions: they’re looking more for absolution than for
legal advice a lot of times.”1640

I end though not with what the lawyers say but with what they do. In Cover’s words: “The judges deal
pain and death. That is not all that they do. Perhaps that is not what they usually do. But they do deal
death, and pain.”1641 The re-enchantment of war? Our war still looks like an ugly business from here.
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