
INDIGENOUS PEOPLES AND INTERNATIONAL HUMAN RIGHTS LAW: MINING , 

MULTINATIONAL CORPORATIONS AND THE STRUGGLES OF INDIGENOUS 

PEOPLES IN PERU 

by 

 

Gerardo J. Munarriz 

 

LL.M ., Osgoode Hall Law School, York University, 2004 

 

A THESIS SUBMITTED IN PARTIAL FULFILLMENT OF 

THE REQUIREMENTS FOR THE DEGREE OF 

 

DOCTOR OF PHILOSOPHY 

in 

THE FACULTY OF GRADUATE AND POSTDOCTORAL STUDIES 

(Law) 

 

THE UNIVERSITY OF BRITISH COLUMBIA 

(Vancouver) 

 

August 2017 

 

© Gerardo J. Munarriz, 2017 



ii  

 

Abstract 

This thesis examines and questions the role of international human rights law and 

international economic law in relation to the increasing encroachment and dispossession of 

Indigenous lands and territories by multinational corporations (MNCs) in the extractive industry. 

It also aims to explore the role of a national stateôs legal framework and policies not only in 

validating, authorizing and embedding this process, but also in authorizing a growing and 

pervasive trend of persecution and criminalization of Indigenous communities who challenge 

and resist MNCsô operations. The examination of the relationship between national and 

international law provides a terrain to grasp how international economic law and international 

human rights law have become part of evolving regulatory architectures of global governance 

aiming to validate and embed global capital accumulation. 

Focusing on Peru, this thesis argues that law, particularly international economic law and 

the legal framework developed in Peru since the 1990s, has played a prominent role in 

facilitating and embedding multinational corporate investment in the extractive industry, and in 

weakening the rights of Indigenous and peasant communities to control their land, water and 

resources. Peruôs legal framework and policies on extractive industries have not only validated 

the expansion of MNCs operations and dispossession of Indigenous lands, but have also 

validated a growing trend of persecution and criminalisation of Indigenous communities. While 

international economic law constitutes, enables and protects MNCs, international human rights 

law and corporate social responsibility mechanisms are linked to and help to extend the 

expansion and deepening of global capital accumulation by means of laws and regulations 

designed to facilitate and remove barriers to the power and mobility of MNCs. 
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Notwithstanding legal and socio-economic barriers, Indigenous communities have 

mobilized against and resisted MNCs operations. A comparison of three conflicts involving 

corporate actors and local communities reveals the existence of intense social mobilization and 

resistance of Indigenous and peasant communities to defend their land rights, their environment 

and livelihood, their participation in the decision making process and fair distribution of 

economic benefits. 
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Lay Summary 

My thesis discusses a growing phenomenon in Latin America and around the world, 

which is the opposition and resistance of Indigenous communities to extractive projects that 

affect their lands, health and life. It discusses the central role of law in the dispossession of 

Indigenous lands by multinational corporations; as well as in the increasing criminalization and 

repression of affected communities. 

Focusing on Peru, my thesis highlights Indigenous peoplesô resistance and struggle for 

justice. Despite the legacies of racist colonial violence and significant legal obstacles in 

accessing justice, Indigenous communities in Peru continue opposing and resisting the 

dispossession of their lands and the violation of their rights by corporations and the State. 

My thesis embraces and supports Indigenous communitiesô demands for justice.  It asserts the 

right to tell Indigenous communitiesô stories of discrimination, suffering and resistance as a 

mean of achieving agency, aiming to question and challenge mainstream narratives. 
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Preface 

This dissertation is my original and independent work and therefore I take responsibility 

for any errors or omissions. 

Some segments in Chapter 3 reproduce and adapt writing from Gerardo J. Munarriz, 

ñRhetoric and Reality: The World Bank Development Policies, Mining Corporations, and 

Indigenous Communities in Latin America,ò (2008) 10 (4) International Community Law 

Review 431. 

 



vi 

 

Table of Contents 

 

Abstract .......................................................................................................................................... ii  

Lay Summary ............................................................................................................................... iv 

Preface .............................................................................................................................................v 

Table of Contents ......................................................................................................................... vi 

Acknowledgements ...................................................................................................................... xi 

Dedication .................................................................................................................................... xii  

Chapter 1: Introduction: Conceptual Framework and Methodology of the Thesis ................1 

1.1 Introduction ..................................................................................................................... 1 

1.2 Issue to be Addressed...................................................................................................... 8 

1.3 Central Question and Hypothesis.................................................................................. 12 

1.4 Thesisô Specific Questions ............................................................................................ 12 

1.5 Definition of ñIndigenous Peoplesò .............................................................................. 14 

1.6 Research Methodology ................................................................................................. 17 

1.6.1 Analysis of Texts and Computer-based and Internet-transmitted Documents ......... 20 

1.6.2 Study of Conflicts Involving MNCs and Indigenous Communities in Peru ............ 20 

1.7 Theoretical Approach.................................................................................................... 22 

1.8 Significance of Thesis Research ................................................................................... 28 

1.9 Organization of Chapters .............................................................................................. 30 

1.10 Conclusion .................................................................................................................... 31 

Chapter 2: Study of Conflicts Involving MNCs and Indigenous and Peasants Communities 

in Peru ...........................................................................................................................................33 



vii  

 

2.1 Introduction ................................................................................................................... 33 

2.2 The Minera Barrick Misquichilca (Barrick Gold Corporation, Canada) v. Pierina Mine 

Communities (Ancash) ............................................................................................................. 37 

2.2.1 The Actors in the Conflict......................................................................................... 38 

2.2.2 Nature and Scope of the Conflict and Violations of Indigenous Rights ................... 40 

2.2.3 Contention and Power Imbalances between MBM and Indigenous Communities .. 42 

2.2.4 Domestic and International Legal Claims ................................................................. 48 

2.3 Minera Yanacocha (New Mont Mining Company, U.S.A.) v. Yanacocha Mine 

Communities (Cajamarca) ........................................................................................................ 51 

2.3.1 The Actors in the Conflict......................................................................................... 52 

2.3.2 Nature and Scope of the Conflict and Violations of Indigenous Rights ................... 55 

2.3.3 Contention and Power Imbalances between Mineral Yanacocha and Indigenous 

Communities ......................................................................................................................... 58 

2.3.4 Domestic and International Legal Claims ................................................................. 66 

2.4 Rio Blanco Copper S.A. (Monterrico Metals, United Kingdom-China) v. Segunda y 

Cajas and Yanta Indigenous Peasant Communities (Piura) ...................................................... 71 

2.4.1 The Actors in the Conflict......................................................................................... 72 

2.4.2 Nature and Scope of the Conflict and Violations of Indigenous Rights ................... 75 

2.4.3 Contention and Power Imbalances between Rio Blanco and Indigenous 

Communities ......................................................................................................................... 76 

2.4.4 Domestic and International Legal Claims ................................................................. 82 

2.5 Conclusion .................................................................................................................... 87 



viii  

 

Chapter 3: Indigenous Peoples in Latin America and the Global Political Economy: A 

Historical Overview .....................................................................................................................95 

3.1 Introduction ................................................................................................................... 95 

3.2 Historical Overview and the Origins of Todayôs Problems ........................................ 100 

3.2.1 The Violent and Traumatic Iberian Conquest and Colonization ............................ 103 

3.2.2 Colonialism, Race and Social Stratification ........................................................... 107 

3.2.3 Independence and the New Republicas Criollas (Creole Republics) ..................... 111 

3.3 Globalization, Prominent Role of MNCs and Neo-Liberal Multiculturalism ............ 120 

3.3.1 Globalization, Prominent Role of IFIs and Increasing Power of MNCs ................ 122 

3.3.2 Neoliberal Multiculturalism .................................................................................... 129 

3.4 The Role of Law and Legal Doctrines in Validating Indigenous Land Dispossession, 

Violence and Repression......................................................................................................... 133 

3.5 Conclusion .................................................................................................................. 140 

Chapter 4: Peruôs Policies and Regulations on Extractive Industries and Indigenous 

Peoples .........................................................................................................................................144 

4.1 Introduction ................................................................................................................. 144 

4.2 Neo-Liberal Structural Adjustment Policies and Promotion of Private Investment ... 150 

4.3 Government Policies and Regulations on Extractive Industries ................................. 155 

4.4 State Policies and Regulations on Indigenous Communities ...................................... 160 

4.5 Access to Justice ......................................................................................................... 170 

4.5.1 Domestic Legal Remedies and Venues ................................................................... 171 

4.5.2 Barriers to Access to Justice ................................................................................... 173 

4.6 Peruôs International Commitments and International Legal Venues .......................... 185 



ix 

 

4.7 Conclusion .................................................................................................................. 187 

Chapter 5: Indigenous Peoples and Multinational Corporations at International Law: 

Asymmetries and Contentions ..................................................................................................192 

5.1 Introduction ................................................................................................................. 192 

5.2 Emergence and Recognition of Indigenous Peoples at International Law ................. 196 

5.2.1 Indigenous Peoples and Contemporary International Human Rights Law ............. 198 

5.2.2 International Human Rights Law Sources of Indigenous Peoplesô Rights ............. 201 

5.3 Multinational Corporations at International Law ....................................................... 210 

5.3.1 Notion, Definition and Legal Personality ............................................................... 211 

5.3.2 Multinational Corporations as Actors in International Law ................................... 215 

5.4 International Economic Law and Indigenous Peoplesô International Human Rights 

Law: Asymmetries, Imbalances, and Contentions .................................................................. 224 

5.4.1 International Economic Law (IEL) Mediating and Enhancing the Power of 

Multinational Corporations ................................................................................................. 224 

5.4.2 Indigenous Peoplesô International Human Rights Law: Shortcomings .................. 230 

5.5 Conclusion .................................................................................................................. 236 

Chapter 6: The Legal Framework for MNCs Accountability through International Human 

Rights Law: Posibilities and Limitations  .................................................................................240 

6.1 Introduction ................................................................................................................. 240 

6.2 The Legal Framework for MNCs Accountabililty through International Human Rights 

Standards ................................................................................................................................. 244 

6.3 States and International Organizationsô Reluctance to Establish International Binding 

Regulations for MNCs Accountability ................................................................................... 268 



x 

 

6.4 Problematizing Corporate Social Responsibility ........................................................ 274 

6.5 Conclusion .................................................................................................................. 279 

Chapter 7: Conclusion: International Human Rights Law, Global Governance and 

Indigenous Peoplesô Resistance and Demand for Justice .......................................................283 

Bibliography ...............................................................................................................................294 

 



xi 

 

Acknowledgements 

This project has been a great challenge for me and it was made possible by the support 

and guidance of many people. 

I am profoundly grateful to my supervisor professor Karin Mickelson for her insight, 

genuine engagement, timely comments on numerous drafts and immense support during the 

whole process. I am also deeply grateful to my committee members, professors Gordon Christie, 

Joel Bakan and Gerardo Otero; they were supportive and full of encouragement and guidance, 

particularly during the first stages, key moments, in writing this dissertation. I would like to 

thank Professors Darlene Johnston and Maxwell Cameron (University Examiners), and Mariana 

Mota Prado (External Examiner) for providing me challenging and thoughtful comments on this 

project. Thank you also to Associate Dean of Graduate Studies, Professor Doug Harris and his 

successor Professor Ljiljana Biukovic, and the Graduate Program Advisor Joanne Chung, for 

their flexibility, patience and great support throughout this process. 

I would like to acknowledge and thank the financial and material support I received at 

various stages from the University of British Columbia Graduate Fellowship, the Law 

Foundation Fellowship, Pacific Century Graduate Fellowship, the Charles Bourne Graduate 

Scholarship in International Law and the John P. Humphrey Fellowship in International Human 

Rights Law and Organization. 

I would like to express my gratitude to a number of scholars outside of the University of 

British Columbia for their advice and comments on various aspects of this project: Professors 

Liisa North, Peter Fitzpatrick, B.S. Chimni, and Upendra Baxi; my colleagues at the Allard 

School of Law, and members and fellow colleagues of the Transatlantic Doctoral Academy. 

I am very fortunate to have the unconditional support from my family and friends in Peru 

and Canada throughout this process. I am deeply grateful for their inspiration, support, love and 

care. Finally, I am very grateful to the staff of the Law Library at the Allard School of Law, the 

Koerner Library at the University of British Columbia, and the Belzberg Library at Simon Fraser 

University. Thank you for their support and enthusiasm in searching for and locating important 

and relevant material for this project. 



xii  

 

Dedication 

I dedicate this thesis to: 

The beloved memory of my mother Antonia Ulloa Huamansuri; my father Gerardo A. Munarriz 

and my sisters and brothers. 

 



1 

 

Chapter 1: Introduction : Conceptual Framework and Methodology of the 

Thesis 

How to overcome the banality and invisibility - of daily genocide of Indigenous peoples 

in the Americas - that has become inflexible and tenacious? I do not think States, either 

separately or associated at the United Nations, are those who will formulate and tackle 

the question. The response is on the other side of the mirror, the side that does not 

duplicate the self-image, thereby preventing the images of the Others, the Indigenous in 

this case, from coming alive. In the international community we need more voices, voices 

that break mirrors and open eyes. It is the voice of the victims [Indigenous peoples] 

which can make visible the daily genocide. 

(Bartolome Clavero, 2011)1 

1.1 Introduction  

Huancavelica, located in the central Andes of Peru, is known as the ñcity of mercury.ò2 I 

was born and raised in the city, and I recall finding on several occasions little silver balls on the 

playground of my primary school or on the sides of ditches or building foundations around my 

neighborhood while playing with my classmates and friends. We used to rub our copper colored 

coins with the little balls hoping to turn them into ósilver coins.ô Little did our parents and 

teachers know that we lived with the toxic legacy of over 400 years of severe mercury 

contamination, which is currently among the highest worldwide.3 

                                                 

1 Bartolome Clavero, ¿Hay Genocidios Cotidianos? y Otras Perplejidades sobre América Indígena (Copenhague : 

IWGIA, 2011) at 117.  (My translation) 
2 Carlos Contreras, La Ciudad de Mercurio, Huancavelica, 1570-1700 (Lima: Instituto de Estudios Peruanos, 1982). 
3 Nicholas A. Robins, et al., "Estimations of Historical Atmospheric Mercury Concentrations from Mercury 

Refining and Present-day Soil Concentrations of Total Mercury in Huancavelica, Peru," (2012) 426 Science of the 

Total Environment 146-154; Nicholas A. Robins and Nicole Hagan, ñMercury Production and Use in Colonial 

Andean Silver Production: Emissions and Health Implications,ò (2012) 120:5 Environmental Health Perspectives 

627-631. 
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Founded in 1571, Huancavelica played a vitally important role in the economic life of the 

Spanish colony in the Americas.4  In late 1563, the Angaraes native peoples had revealed to the 

Spanish the large and exceptionally rich cinnabar deposits located in the Santa Barbara Hill just 

on the outskirts of the city. As the transition to amalgamation-based silver refining was adapted 

to the ores at Potosi (Bolivia) and other mining centers in the early 1570s, demand for 

Huancavelicaôs mercury surged.5 The unprecedented flow of silver from the mining centers in 

the Andes would not only help Spain consolidate its position as a global power but would also 

play a key role in the emergence of the industrial revolution and ultimately of the modern global 

capitalist economy.6 The less known or hidden history about Huancavelicaôs mercury mine is the 

fact that it also poisoned or killed hundreds of thousands of Indigenous labourers, earning for 

itself an infamous reputation as a ñpublic slaughterhouseò7 and the Mine of Death (La Mina de la 

Muerte).8 In his account of Latin American history, Memory of Fire, Eduardo Galeano writes, 

ñBad dreams, nightmares about abysses or vultures or monsters, may portend the worst.  And the 

worst, here, is being forced to go to the Huancavelica mercury mines or to the far-off silver 

mountain of Potosi.ò9 

The fear of the Mita (forced Indigenous labour duty) in the mercury mines was so 

extraordinary that Indigenous mothers maimed and crippled their own sons to make them unfit 

                                                 

4 Guillermo Lohmann Villena, Las Minas de Huancavelica en los Siglos XVI y XVII (Sevilla: Escuela de Estudios 

Hispano-Americanos de Sevilla, 1949). 
5 Kendall W. Brown, ñWorkersô Health and Colonial Mercury Mining at Huancavelica, Peru,ò (2001) 57:4 The 

Americas 467-496, at 469. 
6 Nicholas A. Robins, Mercury, Mining, and Empire: The Human and Ecological Cost of Colonial Silver Mining in 

the Andes (Bloomington: Indiana University Press, 2011) at 4. 
7 Miguel Agia, Servidumbres personales de indios (Seville: Escuela de Estudios Hispano-Americanos, 1946), at 62; 

Report of Damián de Jeria, January 10, 1604, AGI, Lima 34, Archivo General de Indias, Seville. 
8 Production of mercury claimed thousands of victims and accidents; silicosis and mercury intoxication shattered 

countless other Indigenous lives. Kendall W. Brown (2001) supra note 5 at 468. 
9 Eduardo Galeano, Memory of Fire, I. Genesis (New York: Pantheon Books, 1985) at 173. 
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for it.10 To meet the greater demand for Huancavelicaôs mercury, the Iberian conquerors forced 

Indigenous labourers to take turns working (seven days a week) in the mercury mines and 

refining plants. In the early 1600s, as many as two-thirds of Huancavelicaôs Indigenous labourers 

perished from mercury poisoning and other illnesses or accidents at the mines.11 The poisonous 

mercury easily accumulated in their bodies; they inhaled mercury-laden dust in the mines and 

absorbed the poison through their skin. Indigenous labourers tending the primitive distillation 

ovens breathed in mercury gases as well. As the corpses of deceased Huancavelica Indigenous 

miners decomposed, they reportedly left puddles of mercury in their graves.12 

The production of mercury not only caused the ñhuman catastrophe of death, infirmity, 

abuse, and suffering dread,ò but also resulted in ñone of the largest and longest-lasting ecological 

disasters ever known and one that continues to this day in Huancavelica.ò13 As Rob Nixon 

writes, ñviolence, above all environmental violence, needs to be seen ï and deeply considered ï 

as a contest not only over space, or bodies, or labor, or resources, but also over time.ò14 Nixon 

reminds us of Faulknerôs dictum that ñthe past is never dead. Itôs not even past.ò15 Today, despite 

the end of the mercury processing in the 1970s, Huancavelica remains among the most mercury-

contaminated urban areas in the world.16 The majority of the homes in the city are constructed 

from contaminated earthen materials and often interior walls and floors in these homes are 

                                                 

10 K.endall W. Brown (2001) supra note 5 at 474. 
11 Kendall W. Brown (2001) supra note 5; Nicholas A. Robins (2011) supra note 6. 
12 Kendall W. Brow, A History of Mining in Latin America: From the Colonial Era to the Present (Albuquerque: 

University of New Mexico Press, 2012) at 173-174. 
13 Nicholas A. Robins (2011) supra note 6 at 177, 184. 
14 Rob Nixon, Slow Violence and the Environmentalism of the Poor (Cambridge, Massachusetts: Harvard University 

Press, 2011) at 8. 
15 Ibid at 8. 
16 Nicole Hagan, et al., ñSpeciation and Bioaccessibility of Mercury in Adobe Bricks and Dirt Floors in 

Huancavelica, Peru,ò (2015) 37:2 Environmental Geochemistry and Health 263-272; Nicole Hagan, et al., ñMercury 

Hair Levels and Factors that Influence Exposure for Residents of Huancavelica, Peru,ò (2015) 37:3 Environmental 

Geochemistry and Health 507-514. 
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unsealed and uncovered. Therefore, the walls and dirt floors of homes are contaminated with a 

variety of mercury compounds, some of which are bioaccessible.17 In 2015, a five-year-study 

concluded that mercury contamination from historic mercury processing in and near 

Huancavelica is above international health-based screening levels in the walls, floors, and indoor 

air in 75 percent of the earthen homes studied. Since at least 75 percent of the homes are made of 

earthen materials, and 75 percent of the homes in the study have mercury contamination above 

health screening levels, the number of people that could be at risk of unsafe exposure mercury 

could be as high as 20,000 (almost half of the city population), all of whom are potentially at risk 

for developing adverse health effects.18 

The toxic legacies and environmental disasters affecting Huancavelica as a city are not 

only from the past.  It is located in a region (also called Huancavelica), with the largest 

Indigenous population, highest poverty, malnutrition, and infant mortality rates19 in Peru, that is 

currently the site of mining activity run by national and multinational corporations such as 

Buenaventura, Doe Run and others.20 On June 25th, 2010 a reservoir of mine tailings collapsed in 

Angaraes, Huancavelica. The failure of the toxic waste reservoir owned by the Caudalosa Chica 

Mining Company (controlled by a group of Peruvian and foreign companies, among them the 

                                                 

17 Nicole Hagan, et al., ñResidential Mercury Contamination in Adobe Brik Homes in Huancavelica, Peru,ò in 

(2013) 8:9 PLOS ONE 1-9; Renzo Silva, ñFamilias en pobreza extrema son las mas afectadas con contaminacion de 

Mercurio,ò in La Republica, Lima, July 20, 2015, online: <http://larepublica.pe/impresa/politica/16662-familias-en-

pobreza-extrema-son-las-mas-afectadas-con-contaminacion-de-mercurio> (retrieved 30 April 2017). 
18 Bryn Thoms (Lead Author) and Nicholas Robins, Remedial Investigation: Huancavelica Mercury Remediation 

Project, Study Project prepared by the Environmental Health Council, March 21, 2015; Elizabeth Prado, ñCasi toda 

la ciudad de Huancavelica esta contaminada con mercurio,ò in La Republica, Lima, 3 July 2015, online: 

<http://larepublica.pe/impresa/politica/12454-casi-toda-la-ciudad-de-huancavelica-esta-contaminada-con-mercurio> 

(retrieved 30 April 2017). 
19 Instituto Nacional de Estadística e Informática (INEI), Cifras de Pobreza 2014, Nota de Prensa No. 057, 23 Abril 

2015; Barbara Fraser, ñIf these walls could talk: Adobe homes in Peruôs Andes tell a centuries-old toxic tale,ò in 

Environmental Health News, February 13, 2013. 
20 Honorio Pinto Herrera, ñDesastre Ecologico y Ambiental en Huancavelica,ò in (2010) 14:25 Investigaciones 

Sociales 321-338. 
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Scotiabank Peru S.A.A)21 caused a devastating spill of more than 550 tons of tailings containing 

cyanide, arsenic and lead into seven rivers that provide the sole source of drinking and irrigation 

water for more than 40,000 Indigenous and peasants communities in the region.22 

The predicament of Indigenous communities in Huancavelica, the devastation of their 

lives, and the contamination of their lands, rivers and lakes as a result of mining activities need 

to be understood within a historical, economic, political and legal context, both at the national 

and the international level. During more than five centuries, mining has played a prominent role 

in Latin Americaôs economy, including that of Peru.  Today, mining remains a major part of the 

economic life of the region and a source of conflict and profound human, social, cultural, and 

environmental consequences. As foreign direct investment, particularly multinational corporate 

investment has increased in the extractive industries since the 1980s and 1990s, conflicts related 

to corporate mining and oil exploitation and violations of Indigenous and peasant communitiesô 

rights have also become prevalent in the region. Multinational mining/oil corporations (MNCs)23 

have become well known for causing, directly or indirectly, severe environmental contamination 

                                                 

21 Scotiabank Peru S.A.A. is part of Canadaôs Bank of Nova Scotia or Scotiabank, ñone of the largest financial 

institutions in North America and the Canadian bank with the largest international presence and projection.ò 

Scotiabank, Reseñas Institutionales, online: <http://www.scotiabank.com.pe/Acerca-de/Scotiabank-

Peru/Scotiabank-en-Peru/resenas-institucionales> (retrieved 30 April 2017); Honorio Pinto Herrera, supra note 20 at 

324. 
22 Deborah Poole and Gerardo R®nique, ñExtractivism Spills Death and Destruction in Peru,ò in NACLA, 

September/October 2010 at 32-33; Harvey Wood, Disaster and Minewater: Good Practice and Prevention (London, 

UK: IWA Publishing, 2012) at 45. 
23 The Acronyms MNCs and TNCs (transnational corporations) are used as interchangeable shorthand by some 

authors. This thesis uses MNCs. Multinational corporations (MNCs) are business organizations which own and 

control óincome-generating assets in more than one country.  Some MNCs are global or regional actors, operating 

across multiple States by controlling unique intellectual property, executing multi-market business strategies and 

orchestrating expansive networks of production and supply.  See Robin F. Hansen, ñThe Public Policy Dimensions 

of MNEs Legal Personality: Is it time to unveil the masters of globalization?ò in Andrew Byrnes, Mika Hayashi and 

Christopher Michaelsen, eds., International Law in the New Age of Globalization (Leiden: Martinus Nijhoff 

Publishers, 2013) at 241; A MNC may be also defined as a ñcluster of corporations of diverse nationality joined 

together by ties of common ownership and responsive to a common management strategy.ò Sarah Joseph, 

Corporations and Transnational Human Rights Litigation (Oxford: Hart Publishing, 2004). 
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or disasters, industrial accidents, forced displacements, arbitrary detentions, torture and killings 

of Indigenous peoples.24 

These infringements of Indigenous and local communitiesô rights by MNCs have taken 

place in the context of economic globalization and the increasing power and influence of those 

companies. Since the 1980s, there has been a strong push towards global economic integration, 

which has been made possible by the progressive dismantling of barriers to trade and capital 

mobility, together with fundamental technological advances and the steadily declining cost of 

transportation, communications, and information technology.25 These developments, in turn, 

have been promoted and supported by international financial institutions (IFIs) such as the 

International Monetary Fund, World Bank and the associated regional banks (i.e. Inter-American 

Development Bank) which have not only provided funding to MNCs to explore and exploit 

mining/oil/gas projects, but have actively promoted and financed the liberalization of the 

hydrocarbon and mining sectors of national economies across the globe, including Latin 

America.26 

                                                 

24 UN Special Rapporteur on the Rights of Indigenous Peoples, Victoria Tauli-Corpuz, Opening Remarks at First 

Session of the Open-ended Intergovernmental Working Group in Charge of Elaborating a Legally Binding 

Instrument on TNCs and Other Business Enterprises with Respect to Human Rights, Geneva, July 6, 2015. 
25 A key feature of economic globalization has been the expansion of foreign direct investment (FDI) and 

proliferation of MNCs. During the 1990s FDI almost quadrupled, from $1.7 trillion in 1990 to $6.6 trillion in 2001; 

by 2007, it had exceeded $ 15 trillion, and by 2012, it rose to $23 trillion. In the same trend, global FDI income 

increased sharply in 2011, for the second consecutive year, to $1.5 trillion, on a stock of $21 trillion, after declining 

in both 2008 and 2009. While in 2001 there were about 64,000 MNCs, with about 840,000 foreign affiliates, by 

2007 there were 79,000 MNCs with 790,000 foreign affiliates and by 2010 there were 82,000 MNCs with 810,000 

affiliated entities. See United Nations Conference on Trade and Development (UNCTAD), World Investment Report 

2002: TNCs and Export Competitiveness, Geneva, 2002; World Investment Report 2008, TNCs and the 

Infrastructure Challenge, Geneva, 2008; World Investment Report 2010, Investing in a Low-Carbon Economy, 

Geneva, 2010; World Investment Report 2013, Global Value Chain: Investment and Trade for Development, 

Geneva, 2013. 
26 Suzana Sawyer and Edmund T. Gomez, The Politics of Resource Extraction: Indigenous Peoples, Multinational 

Corporations, and the State (New York: Palgrave MacMillan, 2012); Tom Griffiths, "Holding the IDB and IFC 

(World Bank) to Account on Camisea II: A review of applicable international standards, due diligence and 

compliance issues,ò Amazon Watch, September 2007. 
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The pressure on Latin American and other Third World countries to deregulate markets 

and industries has made it easier for MNCs to have greater presence amongst some of the 

worldôs most vulnerable communities, among them, Indigenous communities.  Furthermore, in 

the case of the mining and oil industry, many valuable mineral, gas, and oil deposits have been 

lately discovered in the worldôs remotest regions, often populated by Indigenous peoples.  As a 

result, Indigenous communities are the victims of industrial accidents, severe environmental 

contamination, and forced displacements created by mining and oil operations.  These 

communities, belonging to the most socially and economically marginalized sectors, are usually 

left without a legal remedy in either the home or the host country.27 

I became involved in the human rights law field because of my own personal experience 

of human rights violations while I was completing my law degree at San Marcos University in 

Lima. My work experience at human rights organizations in Ecuador and Canada, and the 

research I conducted for my LL.M thesis, gave me an opportunity to become aware of the lack of 

information on the scale and nature of violations and atrocities committed against Indigenous 

peoples in the Andes, not only during the internal political violence in Peru in the 1980s and 

1990s, but also as a result of the tremendous expansion of corporate investment in the extractive 

industries. 

When I began my Ph.D. studies, my initial research proposal was intended to focus on the 

legal and procedural issues of the emerging corporate human rights accountability legal 

                                                 

27 In the field of foreign direct investment (FDI) regulation, óhome countyô or óhome Stateô is the place, home or 

state,  of the MNC (or the parent company) where the MNCôs headquarters are located; óhost countryô or óhost Stateô 

is the place, country or state, in which a subsidiary of a MNC carries out its local investment projects. 

Muthucumaraswamy Sornarajah, The International Law on Foreign Investment, 3rd Ed., (Cambridge University 

Press, 2010) at 8-18; Peter Muchlinski, Multinational Enterprises and the Law (New York: Oxford University Press, 

2007) at 5-8; Don Dayananda, et al., Capital Budgeting: financial appraisal of investment projects (Cambridge, UK: 

Cambridge University Press, 2002) at  298-299. 
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framework, assessing its strengths and weaknesses. Later, however, as I began to carry out my 

research in depth and pay close attention to what was happening in the real life of affected 

Indigenous communities, I realized that this issue was multidimensional and well beyond legal 

and procedural issues. For Indigenous peoples affected by corporate activities in the extractive 

industry this was a matter of life and death. Impunity for those responsible for violations and 

immunity for corporate actors were overwhelmingly high. So I decided to focus on analyzing 

this predicament, and questioning the central role of law in the dispossession of Indigenous lands 

and in the increasing persecution and criminalization of affected communities. 

Although this phenomenon is common in many countries in Latin America, and in fact 

around the world, I have chosen to focus on Peru because it represents an extreme example of a 

socially, geographically and racially segregated society in which Indigenous peoples are 

considered and treated as second class citizens, and the government assumes that public policy 

and the public interest consist primarily in attracting foreign direct investment through selling off 

the natural resources of the country. The focus on Peru is also because it is where I come from 

and I cannot help to wonder: how is it that hundreds of years after colonization, the injustices 

faced by Indigenous peoples in Huancavelica and other regions in Peru are still prevalent and 

how is it that they are still waiting for justice?  And what does justice mean in a contemporary 

setting? 

1.2 Issue to be Addressed 

This thesis examines the pervasive dispossession of Peruôs Indigenous peoplesô lands and 

territories and the infringement of their rights by MNCsô mining projects.  It questions the role of 
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international law and Peruôs legal framework and policies in validating, authorizing and 

embedding this process.28 

Global mining production, including fossil fuels, has almost doubled since 1984, from 

just over 9 billion tonnes to over 17 billion in 2015, with the greatest increases over the past 10 

years.29 Latin Americaôs steady rise of Foreign Direct Investment (FDI) inflows during the last 

two decades brought the influx of multinational mining and oil investment and the rise of 

concessions on Indigenous peoplesô lands, which have been accompanied by pervasive abuses 

against Indigenous communities and encroachment of their rights. This critical and endemic 

situation has been repeatedly raised by the UN Special Rapporteurs on the rights of Indigenous 

peoples.30 

As Victoria Tauli-Corpuz points out, ñone of the key reasons why Indigenous peoples are 

being disenfranchised from their lands and territories is the existence of discriminatory laws, 

policies and programs that do not recognize Indigenous peoplesô land tenure systems and give 

more priority to claims being put by corporations ï both State and private.ò31 Pervasive 

dispossession of Indigenous lands and territories and the infringement of their rights are, more 

                                                 

28 For the purpose of this dissertation, I concur with Joel Bakanôs notion of ñLawò which ñrefer to mandatory legal 

systems composed of rules, principles, and standards promulgated and enforced by sovereign state institutions, and 

recognized as authoritative and binding within their jurisdiction.ò Joel Bakan, ñThe Invisible Hand of Law: Private 

Regulation and the Rule of Law,ò (2015) 48:2 Cornell International Law Journal 279 at footnote 2. 
29 C. Reichl, M. Schatz, G. Zsak, World Mining Data, International Organizing Committee for the World Mining 

Congress, Volume 32, Minerals Production, Vienna, 2017 at 15. 
30 UN Special Rapporteur on the Rights of Indigenous Peoples (2015), supra note 24; Report of the Special 

Rapporteur on the rights of indigenous peoples, James Anaya, Extractive industries operating within or near 

indigenous territories, A/HRC/18/35, July 11, 2011. 
31 6th Session of the UN Permanent Forum on Indigenous Issues, Special Theme: Territories, Lands and Natural 

Resources, Press Release, UNôs Indigenous Forum issues recommendations regarding lands, territories and natural 

resources as two week meeting concludes, 25 May 2007, online: 

<http://undesadspd.org/IndigenousPeoples/UNPFIISessions/PreviousSessions/Sixth.aspx> (retrieved 30 April 

2017). 
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often than not, permitted and tolerated by States. As the UN Special Rapporteur on the rights to 

freedom of peaceful assembly and association points out, 

The central role of corporations in natural resource exploitation means that they can 

potentially wield enormous power and influence over host States, rendering authorities 

unwilling to intervene in their interests. Corporations gain access to the corridors of 

power and often have the ear of key officials (sometimes through unethical means) and 

are therefore in a position to influence decisions in their favour at the expense of 

opposing views of other interested parties, including affected communities.32 

 

What makes this situation critical is the fact that these communities affected or injured by 

mining and oil operations, come from the most socially and economically marginalized sectors 

of Latin America.  Indeed, as several UN reports on Indigenous peoples point out, Indigenous 

peoples are at the bottom of the socio-economic scale.  They are discriminated against within 

society, have generally weak political participation, and lack equal access to economic, social 

and cultural rights.  They are often implicated in social and environmental conflicts and have less 

access to justice and security.33 

While international economic law (international law on foreign investment and trade law) 

has facilitated the growth in power and influence of multinational corporations, it has greatly 

limited government prerogatives to enforce environmental regulations and human rights norms 

against multinational corporations.34 Of particular concern is the influence that multinational 

                                                 

32 Report of the Special Rapporteur on the rights to freedom of peaceful assembly and association, Maina Kiai, 

A/HRC/29/25, April 28, 2015 at paragraph 17. 
33 International Work Group for Indigenous Affairs, The Indigenous World 2015 (Copenhagen, Denmark: IWGIA, 

April 2015) at 10; Report of the High Commissioner for Human Rights on Indigenous Issues, E/CN.4/2006/77, 

February 27, 2006 at 3, para. 2; see also José R. Martinez Cobo, Study of the problem of discrimination against 

Indigenous populations, UN Doc. E/CN.4/Sub.4/1986/7 and Add.1-4. 
34 Saskia Sassen, ñWhen the global inhabits the national: fuzzy interactions,ò in Stephen Gill and A. Claire Cutler, 

Eds., New Constitutionalism and World Order (New York: Cambridge University Press, 2014) at 115; Joseph E. 

Stiglitz, Making Globalization Work (New York: W.W. Norton & Co., 2006); Saskia Sassen, ñDe-Nationalized 

State Agendas and Privatized Norm-Making,ò in Karl-Heinz Ladeur, Ed., Public Governance in the Age of 
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corporations exert over international investment agreements, which enable MNCs to sue 

governments when public interest policies or national legislation potentially harms corporate 

profitability and investment. The number of international investment agreements and the 

arbitrations under these agreements (investor-State legal actions) rose dramatically during the 

last two decades and the trend continues.35 In just one of the tribunal systems, the World Bank's 

International Center for the Settlement of Investment Disputes (ICSID), the number of 

investment arbitrations has jumped by more than 400 percent between 2000 and 2012.36 The 

current global economic order limiting State control in Latin America, including Peru, is 

particularly detrimental to economic, social, and cultural rights; for example, the right to a safe 

environment, sustainable livelihood, clean water, the highest attainable standard of physical and 

mental health, and especially in the case of Indigenous peoples, the right to control the use of 

their land. 

During the last three decades, there has been substantial development in the promotion 

and protection of the rights of Indigenous peoples within international law. International human 

rights law has also developed conceptual and doctrinal tools to address harms caused by non-

state actors. Yet, despite the growing number of international instruments, state constitutions and 

national laws asserting and protecting the rights of Indigenous peoples, and the development of 

transnational and international human rights litigation under the doctrines of extraterritorial 

                                                                                                                                                             

Globalization (Aldershot, Hants, England: Ashgate, 2004) at 51ï67; Susan Strange, The retreat of the state: the 

diffusion of power in the world economy (Cambridge: Cambridge University Press, 1996) at 16-48. 
35 The number of investment agreements rose from around 500 in 1990 to 2,700 by 2000, and it rose to 3,236 by 

2014. See Muthucumaraswamy Sornarajah, Resistance and Change in the International Law on Foreign Investment 

(Cambridge, UK: Cambridge University Press, 2015) at 4. 
36 Transnational Institute, Dangerous Weapons: How International Investment Rules Undermine Social and 

Environmental Justice, Report, June 2012, online: <https://www.tni.org/files/download/folleto_ingles2.pdf> 

(retrieved 30 April 2017). 

http://webcat.warwick.ac.uk/search/astrange%2C+susan/astrange+susan/1%2C1%2C15%2CB/frameset&FF=astrange+susan+1923&10%2C%2C15
http://webcat.warwick.ac.uk/search/astrange%2C+susan/astrange+susan/1%2C1%2C15%2CB/frameset&FF=astrange+susan+1923&10%2C%2C15
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regulation and horizontality, Indigenous peoples continue to suffer serious and widespread 

violations of their human rights and fundamental freedoms in the context of extractive industries; 

often finding themselves increasingly subjected to discrimination, racism, exploitation, 

dispossession, and criminal prosecution. Indeed, almost as great a concern as the frequency with 

which Indigenous human rights are violated by MNCs operating in Latin America is the notable 

absence of effective national and international mechanisms for imposing legal accountability for 

such violations. 

1.3 Central Question and Hypothesis 

The central question of this thesis is: What has been the role of law in validating, 

authorizing and embedding the increasing encroachment on and dispossession of Indigenous 

lands and territories by MNCs in the extractive industries? 

This thesis argues that law, particularly international economic law and the legal 

framework developed in Peru since the 1990s, has played a prominent role in facilitating and 

embedding multinational corporate investment in the extractive industry, and weakening the 

rights of Indigenous and peasant communities to control their land, water and resources. Peruôs 

legal framework and policies on extractive industries have not only validated the expansion of 

MNCs operations and dispossession of Indigenous lands, but have also validated a growing trend 

of persecution and criminalisation of Indigenous communities who question, challenge and resist 

MNCsô operations causing, directly or indirectly, harmful environmental impacts, adverse health 

and economic effects, forced displacements, community division and breakdown of social fabric, 

and serious injuries and deaths during protests. 

1.4 Thesisô Specific Questions 

The following cluster of questions have guided my research and analysis: 
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¶ How does one understand the predicament of Indigenous communities in Peru, the 

devastation of their lives, the contamination of their lands, rivers and lakes as a result of 

corporate mining activities? 

¶ What are the historical, economic, political and legal contexts, at the national and 

international level, that underpin this predicament? 

¶ How does one understand the desperate and precarious situation of Indigenous peoples in 

Peru in light of an international order that supposedly protects human rights and 

Indigenous rights in particular? Why has international human rights law done little if 

anything to change this situation? 

¶ What are the possibilities and limitations of the emerging legal framework for MNCs 

accountability through international human rights standards and mechanisms? 

¶ Do Indigenous peopleôs claims enter into conflict with other legal regimes (such as 

international trade law) and international agendas, which tend towards the emphasis of 

individual rights and the promotion of the centrality of the right to property as an 

essential feature of the human rights discourse? 

¶ How and to what extent do international human rights norms and mechanisms play a role 

in framing, structuring, limiting, and co-opting Indigenous peoplesô claims and 

aspirations? 

¶ Why do these norms overlook, bypass or conceal the structural causes of many MNCsô 

violations of Indigenous peoples rights, which in the end, may facilitate and further 

MNCs access to natural resources located within Indigenous peoplesô lands and 

territories? 
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1.5 Definition of ñIndigenous Peoplesò 

There is no authoritative or incontrovertible definition of Indigenous peoples,37 and no 

definition of Indigenous peoples has ever been adopted by any United Nations system body.  

One of the most cited descriptions of the concept of the Indigenous was formulated by Jose R. 

Martinez Cobo, the Special Rapporteur of the UN Sub-Commission on Prevention of 

Discrimination and Protection of Minorities, in his Study on the Problem of Discrimination 

against Indigenous Populations: 

Indigenous communities, peoples and nations are those which, having an historical 

continuity with pre-invasion and pre-colonial societies that developed on their territories, 

consider themselves distinct from other sectors of the societies now prevailing in these 

territories, or parts of them. They form at present non-dominant sectors of society and are 

determined to perceive, develop and transmit to future generations their ancestral 

territories and their ethnic identity, as the basis of their continued existence as people, in 

accordance with their own cultural patterns, social institutions and legal system.38 

Article 1 of the International Labour Organization (ILO) Convention Concerning Indigenous and 

Tribal People in Independent Countries, No. 169, contains a statement of coverage rather than a 

definition, indicating that the Convention applies to: 

a) tribal peoples in independent countries whose social, cultural and economic conditions 

distinguish them from other sections of the national community and whose status is 

regulated wholly or partially by their own customs or traditions or by special laws or 

regulations; 

b) peoples in independent countries who are regarded as indigenous on account of their 

descent from the populations which inhabited the country, or a geographical region to 

                                                 

37 Benjamin J. Richardson, Shin Imai and Kent McNeil, Eds., Indigenous Peoples and the Law: Comparative and 

Critical Perspective (Portland, OR: Hart Publishing, 2009) at 12-13. 
38 See UN Doc. E/CN.4/Sub.2/1986/7/Add.4, para.379 and 381. 
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which the country belongs, at the time of conquest or colonization or the establishment of 

present state boundaries and who irrespective of their legal status, retain some or all of 

their own social, economic, cultural and political institutions. 

Article 1 of ILO also indicates that self-identification as indigenous or tribal shall be regarded as 

a fundamental criterion for determining the groups to which the provisions of this Convention 

apply.39 

Historically, the term ñIndioò (Indian) or ñIndigenousò has been a very derogatory term; 

European conquerors and colonizers formulated the terms to refer to the inhabitants of ñthe 

oppressed but not defeated peoples.ò40 As one of the key tools of the colonizers was the 

imposition of their image of the colonized on the subjugated people,41 sustaining hierarchical 

structures and social discriminations were part of the ñsentimentalityò and the governmentality of 

everyday life.42  Yet native peoples in the Americas increasingly have subverted the colonial 

terms in their liberation struggle and in their claim for justice. 

The use of a Capital ñIò in reference to Indigenous peoples is intentional and based on a 

preference specified by the board of directors of the South and Meso American Indian Rights 

Centre (SAIIC) as a strong affirmation of their ethnicities. It is not intended to essentialize, 

overstate and romantize their identities.43 I am aware that the term Indigenous peoples is both a 

                                                 

39 International Labour Organization (ILO) Convention Concerning Indigenous and Tribal Peoples in Independent 

Countries, No. 169, June 27, 1989 at Article 1. 
40 Silvia Rivera Cusicanqui, Oprimidos pero not vencidos: luchas del campesinado aymara y qhuechwa de Bolivia 

1900-1980 (Geneva: United Nations Research Institute for Social Development, 1986). 
41 Frantz Fanon, The Wretched of the Earth (New York: Grove Press, 2004), cited in Charles Taylor, ñThe Politics 

of Recognition,ò in Charles Taylor and Amy Gutmann, Ed., Multiculturalism: Examining the Politics of Recognition 

(Princeton, New Jersey: Princeton University Press, 1994) at 65. 
42 Homi K. Bhabha, ñOn Writing Rights,ò in Mattew J. Gibney, Ed., Globalizing Rights: The Oxford Amnesty 

Lectures 1999 (New York: Oxford University Press, 2003) at 177. 
43 Marc Becker, Indians and Leftists in the Making of Ecuadorôs Modern Indigenous Movement (Durham: Duke 

University Press, 2008) at footnote 1. 
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fragile legal category and signals a socially constructed, historically contingent, differently 

experienced and collectively embodied identity.44   

This thesis questions and challenges discourses that tend to essentialize Indigenous 

identity and subjectivity based upon their ethnicity, race and notions of ñevolved,ò ñachieved,ò 

ñimmutableò or ñnaturalò Indigenous culture, defining them either as the noble and mistreated 

descendants of pre-colonial societies or the ignorant and stubborn Indian peasantry whose 

ñbackward and primitiveò ways will prevent the ñdevelopmentò and ñprogressò of the country or 

region. In the Americas, as Quijano argues, the term or category Indigenous peoples only has 

meaning with reference to the system of power which originates in the colonial experiences and 

which since then has grown and developed continuously, maintaining its basic original principles 

and colonial character.45  The issue of the ñIndigenousò cannot be looked into or debated except 

in relation to the coloniality of the system of power, because outside that framework such a 

categorization of people would not even exist.46 

In the context of 21st century transnational resource extraction, the content of the term 

Indigenous peoples, its philosophy and aspirations are not self-evident, but rather constitute a 

terrain of political struggle and contestation. As Li argues, communitiesô ñpoverty, 

powerlessness and exclusion from valuable resources are integrally related.ò47  Law (national 

                                                 

44 John Borrows, Freedom and Indigenous Constitutionalism (Toronto: University of Toronto Press, 2016) at 

Introduction; Etienne Balibar and Immanuel Wallerstein, Race, Nation, Class: Ambiguous Identities (London, UK: 

Verso, 1991); Etienne Balibar, Politics and the Other Scene (London, UK: Verso, 2002). 
45 Anibal Quijano, ñThe challenge of the óIndigenous Movementô in Latin America,ò (2005) 19:3 Socialism and 

Democracy 55 ï 78. 
46 Ibid.  
47 Tania M. Li, ñBoundary Work: Community, market and State reconsidered,ò in Arun Agrawal and Clark C. 

Gibson, Eds., Communities and the Environment: Ethnicity, Gender, and the State in Community-Based 

Conservation (New Brunswick, NJ: Rutgers University Press, 2001) at 161, cited in David Szablowski, 

Transnational Law and Local Struggles: Mining, Communities and the World Bank (Portland, OR: Hart Publishing, 

2007) at 140. 
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and international) has been used as a tool and tactic to fix Indigenous identity and govern their 

conduct.48 Thus, as Szablowski writes, ñso long as the forces which have helped to construct and 

maintain aspects of their (powerless, poor) identity remain in place, vigorous efforts will be 

made to identify them in a manner that  renders them ineligible as beneficiaries of newly 

valuable resources.ò49 

1.6 Research Methodology 

One of the aims of this thesis is to expose and denounce the responsibility of States and 

MNCs in the infringement of Indigenous peoplesô lives and rights, and to confront the ócrime of 

silence,ô and the working of ódominant lawô inflicting second violations on Indigenous 

communities suffering through a judgement of denial.50 To challenge the 'crime of silence' which 

enables the powerful to silence voices of pain and suffering in the courts, in the legislative 

bodies, in international negotiations, in the media, academia and education, Indigenous peoples 

need to tell and retell their stories and narratives for themselves, thereby breaking the grid of 

administration of silence. 

How can society ever ódo justiceô to Indigenous peoples if they ñare not its parts but stand 

outside communication, if society cannot communicate with them but at most about them, indeed 

not even reach them but merely either irritate or destroy them?ò51 In the light of grossly inhuman 

social practices to which Indigenous peoples are subjected, ñthe justice of human rights is a 

                                                 

48 Tania M. Li, ñFixing Non-market Subjects: Governing Land and Population in the Global South,ò in (2014) 18 

Foucault Studies 34-48 at 39. 
49 David Szablowski (2007), supra note 47 at 140. 
50 See ñPermanent Peopleôs Tribunal on Global Corporation and Human Wrongs: Findings and Recommended 

Action,ò University of Warwick, 22-25 March 2000, (2001) 1 Law, Social Justice & Global Development Journal 

(LGD); Jayan Nayar, ñA Peopleôs Tribunal against the Crime of Silence? the Politics of Judgment and an Agenda 

for Peopleôs Law,ò in (2001) 2 Law, Social Justice & Global Development Journal (LGD). 
51 Gunther Teubner, ñThe Anonymous Matrix: Human Rights Violations by óPrivateô Transnational Actors,ò in 

(2006) 69:3 Modern Law Review 327 at 345. 



18 

 

burning issue.ò52 As Teubner argues, the justice of human rights is aimed at removing unjust 

situations; it is only the counter-principle to communicative violations of body and soul, a protest 

against inhumanities of communication.53 Therefore, ñif the self-observations of mind/body 

(introspection, suffering, pain) and the spontaneous indignation, unrest, and protest [of 

Indigenous peoples], however distorted, gain entry to communication, then there is a chance to 

observe the closeness of justice. The decisive thing is the ómomentô: the simultaneity of 

consciousness and communication, the cry that express pain.ò54 The most intimate scale, the 

body, writes Alejandra Roncallo, is the site where the violence of policies decided at broader 

scales is most dramatically felt; yet, it is also the less addressed in academic literature and it is 

urgent to fill this vacuum.55 

Inspired by the prolific work of Eduardo Galeano, who was deeply politicized and 

intensely concerned with issues of historical context and who used testimonio and storytelling as  

challenges to the arbitrariness of power,56 this thesis attempts to provide an account that critically 

describes and redescribes Indigenous peoplesô resistance and struggles against the expansion of 

MNCs and their appropriation of their lands for oil, gas and mining projects, bringing forced 

displacements, violence, pain, suffering, detentions, criminalization and killings. Critical re-

description, is ñan attempt to redefine through narrative, a world we take for granted, inviting it 

to be seen differently as a mode of political engagement; it offers to legal thought the potential of 

                                                 

52 Ibid. 
53 Ibid at 346. 
54 Ibid at 346. 
55 Alejandra Roncallo, The Political Economy of Space in the Americas: The New Pax Americana (New York: 

Routledge, 2014) at 11. 
56 Daniel Fischlin and Martha Nandorfy, Eduardo Galeano: Through the Looking Glass (Montreal: Black Rose 

Books,2002) at 4; Eduardo Galeano, Memoria del Fuego, 3 Vols. (Madrid: Siglo Veintiuno de EspanӉa Editores, 

1982); Las Venas Abiertas de America Latina (MeӢxico, D.F.: Siglo Veintiuno, 2006); We Say No: Chronicles 1963-

1991 (New York: Norton, 1992); Upside Down: a primer for the looking-glass world (New York: Metropolitan 

Books, 2000); Los Hijos de los Dias (Montevideo: Ediciones del Chanchito, 2012). 
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storytelling in trying to understand the world differently than the way we usually know it.ò57 This 

method resonates with Foucaultôs approach in his study of the emergence of the State and the 

operation of power. For Foucault, 

It has long been known that the role of philosophy is not to discover what is hidden, but 

to make visible precisely what is visible, that is to say, to show that which is so close, 

which is so immediate, which is so intimately linked to us, that because of that we do not 

perceive itéthe role of philosophy is to make us see what we see.58 

 

In addition, according to Foucault, philosophy may be able to play a role in the struggle against 

power, but only on condition that it ñsets itself the task of analyzing, clarifying, making visible, 

and thus intensifying the struggles that take place around powerò59 

Relying on the description and re-description approach, Chapter Two discusses three 

particular conflicts involving MNCs and affected Indigenous communities; in addition, each 

chapter of this thesis starts describing and telling a particular story about Indigenous suffering, 

struggle and resistance against MNCs and Stateôs policies and actions. It is in questioning óthe 

power of power to erase victimage from public memoryô and in the attainment of the 

communication, circulation of their narratives, indignation, and their ócry that express suffering, 

painô that the possibility of justice for Indigenous peoples begins.60 

In addition to the method of description, re-description and storytelling, this thesis builds 

on doctrinal and non-doctrinal socio-legal studies, which includes a combination of two 

                                                 

57 Sundhya Pahuja, ñLaws of Encounter: A Jurisdictional Account of International Law,ò in (2013) 1:1 London 

Review of International Law 63-98 at 65. 
58 Michel Foucault, ñLa Philosophie Analytique de la Politique,ò in D. Defert and F. Ewald, Eds., with J. Lagrange, 

Dits Et Ecrits, 1954-1988, 4 Vols., Vol. 3 (1994), 534, at 540, cited in Anne Orford, ñIn Praise of Description,ò 

(2012) 25 Leiden Journal of International Law 609-625 at 617. 
59 Ibid at 622. 
60 Upendra Baxi, Inhuman Wrongs and Human Rights: Unconventional Essays (New Delhi: Har-Anand 

Publications, 1994) at 32; Gunther Teubner (2006), supra note 55 at 346; Pheng Cheah, David Fraser and Judith 

Grbich, ñIntroduction: the body of the law,ò in Pheng Cheah, David Fraser and Judith Grbich, Eds., Thinking 

Through the Body of the Law (New York: New York University Press, 1996) at xv-xvi. 
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qualitative research methods: A) analysis of texts, documents and printed and electronic 

(computer-based and Internet-transmitted) material; and B) the study of conflicts involving 

MNCs and Indigenous communities in Peru. 

1.6.1 Analysis of Texts and Computer-based and Internet-transmitted Documents 

The thesis examines relevant treaties, conventions, declarations, resolutions, decisions 

and rulings, reports, and scholarly writing publications on international human rights 

norms/mechanisms and Indigenous peoples rights with regard to states and non-states 

accountability for MNCs violations (with particular emphasis in the mining).  This includes the 

emergent jurisprudence (concluding observations, decisions, and rulings) of cases holding both 

states and MNCs legally accountable for Indigenous human rights violations within the United 

Nations treaty-based human rights regime, the Inter-American human rights system, and in the 

civil courts of MNCsô home states. 

In addition, the thesis uses the technique of analysis of documents ï both printed and 

electronic (computer-based and Internet-transmitted) materials such as books, journals, 

magazines, newspapers, reports, testimonies, documentary videos, etc. produced and published 

by international, national and local Indigenous and human rights organizations, international and 

national non-governmental organizations, intergovernmental organizations (United Nations, 

Organization of American States, the World Bank, Inter-American Development Bank), relevant 

government agencies, and international business organizations and multinational (mining and 

oil) corporations. 

1.6.2 Study of Conflicts Involving MNCs and Indigenous Communities in Peru 

An important part of the thesis is dedicated to the analysis of three conflicts involving 

MNCs and Indigenous communities in Peru. 
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a) Minera Barrick Misquichilca (Subsidiary of Barrick Gold Corporation, Canada) v. Pierina 

Mine Communities (Ancash) 

b) Minera Yanacocha (Subsidiary of New Mont Mining Company, U.S.A.) v. Yanacocha Mine 

Communities (Cajamarca) 

c) Rio Blanco Copper (Subsidiary of Monterrico Metals, United Kingdom ï China) v. Segunda 

y Cajas and Yanta Indigenous Peasant Communities (Piura). 

These conflicts have been selected because they involve large-scale mining operations 

which are reported to have had serious impacts on Indigenous communities and have been 

associated with Indigenous land dispossessions and grave human rights violations. The mining 

projects are managed and developed by consolidated multinational corporations headquartered in 

Canada, the U.S., and the United Kingdom- China (Hong Kong), the countries with the largest 

mining investment in Peru. The study of the conflicts helps to illustrate the nature and degree of 

infringements caused by MNCsô activities, the degree of responsibility of multilateral financial 

institutions and the state, the level of participation of affected Indigenous communities in 

decision-making mechanisms and their ability to access justice, as well as the effectiveness or 

ineffectiveness of domestic (the host states), international (the UN and OAS), and transnational 

(the home states of the corporations) legal jurisdictions for bringing justice and remedies to 

victims.  The study of the conflicts particularly demonstrates the link between the volatile and 

complex context on which economic liberalization and foreign investment coexist with state 

repression and violence, and the complicity of MNCs in furthering violence against Indigenous 

communities and violations of their fundamental rights.  They also illustrate how persistent 

colonial legacies of racism gloss over the relationship of state, MNCs and IFIs with Indigenous 
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peoples, tending toward the social, regulatory and legal manipulation of Indigenous peoples and 

their potential claims and interests. 

The analysis of these three conflicts could have benefited from a field study and 

interviews with affected communities in Peru; however, due to personal circumstances, it was 

not possible to carry out such field work. I tried, however, to address this limitation with an 

exhaustive and extensive analysis of documents, reports and studies carried out by other 

academics, Indigenous organizations, civil society, environmental and human rights 

organizations. 

I am aware of the existence of peer reviewed journals and academic literature dealing 

with mining in Peru and the violations and abuses caused by MNCs operations; however, very 

few pieces reflect the views, interests, and visions of Indigenous communities affected by 

corporate extractive activities. Therefore, the study of the three conflicts in Chapter 2, as well as 

Chapter 3 (historical overview) and Chapter 4 (Peruôs policies and regulations) have relied, in 

addition to academic sources, on the work of officials of inter-governmental and non-

governmental organizations (both national and international), as well as on the work and reports 

of Indigenous and non-Indigenous human rights and environmental activists, and public 

intellectuals. 

1.7 Theoretical Approach 

This thesis intends to address several conceptual problems of international human rights 

law, MNCs accountability and Indigenous peopleôs rights movement, and the complex relations 

between them.  It aims to address such conceptual problems in the context of global processes 

(economic, social, political and legal) and global inequalities which rest on the outcome of 

contentions, struggles and asymmetries (in relations of power) and on structural and legal 
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arrangements. To do so, the dissertation draws upon the work of Indigenous scholars, critical 

legal approaches such as Third World Approach to International Law (TWAIL), postcolonial 

legal theory, and postmodern and critical discursive perspectives. 

Indigenous scholars such as James Anaya and Robert A. Williams Jr. offer an alternative 

approach to the mushrooming mainstream literature on Indigenous peoples and international 

human rights law which overlooks the current controversies and paradoxes in the human rights 

discourse and norms and privileges a liberal conciliatory stage in Indigenous peoples ï state 

relations.  While Anaya and Williams discuss international lawôs discriminatory and colonial 

past, and the historical rationalization for the oppression of Indigenous peoples, they also praise 

the development of international human rights law and the steps taken by the international and 

regional human rights institutions and mechanism such as the UN and the OAS for the 

empowerment of Indigenous peoples.61  In contrast, another Indigenous scholar -- Jeff Corntassel 

-- highlights the potential dangers of framing Indigenous claims in mainstream legal/rights 

discourse, and critically examine how Indigenous movements have become institutionalized and 

mainstreamed within the UN human rights system and how these developments have impacted 

grassroots Indigenous mobilization.62 
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62 Jeff Corntassel, ñPartnership in Action? Indigenous Political Mobilization and Co-optation during the First UN 
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TWAIL and post-colonial legal perspectives,63 unlike mainstream approaches to 

international law that mask and justify unjust power relationships and tend to decontextualize 

action, attempt to demonstrate that modern and contemporary international law has deeply 

entrenched Eurocentric liberal foundations, which are erroneously held to be value-neutral, and 

emphasize the need to place colonialism as a key backdrop against which to appreciate the 

historic role of international law in relation to Third World countries.64 More specifically, 

TWAIL scholars explore and expose the hegemonic orientation of the liberal human rights 

movement, including that associated with leading international human rights NGOs.65  They 

emphasize the need, in all its complexity, óto internalize the uncomfortable fact that human rights 

discourse is part of the problem of global hegemony and the absence of global justice.ô66  Yet, 

they provide insightful arguments to search and construct a counter-hegemonic potential for a 

reoriented human rights movement by ópaying attention to the pluriverse of human rights, 

converting official and sanctioned human rights discourse in one of many languages of 
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resistance, and enacting a cultural politics at many scalar levels.ô67 Further, these perspectives 

highlight the significant role played by Third World social movements in affecting/shaping the 

development of international law. 

Postmodern and critical discursive perspectives provide a methodology of studying the 

working and manifestations of modern power through understanding power relations.  According 

to Foucault, ópower exists only as exercised by some on others, only when it is put into 

actionéthat the óotherô (the one over whom power is exercised) is recognized and maintained to 

the very end as a subject who acts and that, faced with a relationship of power, a whole field of 

responses, reactions, results and possible inventions may open up.ô68  The exercise of power or 

ógovernance,ô is described as a management of possibilities, and understanding the operations of 

power is to understand how these possibilities are administered over the object of the power 

relations, either inciting, inducing or seducing the object to be disciplined or making things 

easier, more difficult or forbidding absolutely for it.  Thus, practices of ógovernanceô or 

ógovernmentalityô exercise normative control over the meaning and content of planned and 

systematic thoughts and actions that aims to shape, regulate or manage the way people conduct 

themselves by acting upon their hopes, circumstances and environment. Governance, in this 

sense, is most effective when it colonizes modes of thought.  This methodology provides 

insightful tools to examine how and the ways in which power is exercised through various legal 
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and regulatory instruments at the global level, including institutions and mechanisms associated 

with international human rights law.69 

Furthermore, postmodern and critical discursive perspectives not only provide tools to 

unmask óthe superstructures of law that both hide and reflect the economic and political interests 

of the dominant forces of society,ô but turn towards political and ethical responsibility and 

engagement with questions of a relationship between law and force, and between law and 

justice.70 Law pertains to the realm of the calculable; it is about debt, claim, obligation and 

entitlement, all assessed by a third party such as a judge, whose task is to engage in a 

commutative/distributive exercise that is meant to be kept within strictly legal boundaries.71 

Justice is not the same as órightô or ólawô [droit]; it is that which attempts, nonetheless, to 

produce a new right; and to do so it is necessary, first, to take the context into account and then, 

at a given moment, to transform it radically.72 In the name of justice-which-is not-law which one 

cannot renounce, there arises a duty to retain óoneôs freedom to question, to get indignant, to 

resist, to disobey, to deconstruct.ô73 The later provides an important framework to focus on the 

voices and narratives of many Indigenous communities in the Andes who are continuously 
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subjected to injustices, but also silenced and excluded, denied speech and voice, denied the right 

to tell their stories, to express what happened, to name the violence of ódevelopmentô and 

óprogress.ô For Lyotard an extreme form of injustice is that of an ethical tort of differend, in 

which the injury suffered by the victim is accompanied by a deprivation of the means to speak 

about it or prove it.74  And as Baxi points out, ñpractices of ógovernanceô exercise normative 

control over the meanings and content of human rights and sculpt regime-specific institutional 

arrangements often justifying even the worst excesses of silencing powers as serving either the 

ócommon goodô or ópublic interestô [I would add ódevelopment,ô óeconomic growth,ô and  

ómodernization].ò75 Thus, ñgovernance consist in the power or authority to decide: Who may and 

may not óspeak,ô how and when one may óspeak,ô what one may óspeakô about, and to what 

intent/effect one may óspeak.ôò76 

In using storytelling methods in the study of conflicts involving MNCs and Indigenous 

communities, and in combining different theoretical approaches (Indigenous legal scholarsô 

approach, Third World Approaches to International Law, postcolonial legal theory, and 

postmodern and critical discursive perspectives), this thesis has developed an original approach. 

This might appear an unconventional use of incompatible methodologies; yet it has allowed me 

to convey the historical and ongoing suffering of Indigenous peoples in Peru, the abuses and 

violations and injustices to which they have been subjected, and to highlight the central role of 

law in this predicament. In addition it has allowed me to understand how State officials, 

corporate actors and the Peruvian elite, including the mainstream media, have manipulated 
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affected communities through the rhetorical discourse of ñeconomic growthò ñdevelopmentò ñthe 

inevitability of progressò through mining because Peru is a ñmining country;ò and how and in 

which ways human rights discourse and legal instruments are instrumentalized by the same 

influential actors in order to secure their particular interests and goals. 

1.8 Significance of Thesis Research 

The thesisô research has two threads of legal significance. The first relates to the Andean 

and Amazonian Indigenous peoplesô physical and cultural resilience, and their resistance and 

inexhaustible struggle for justice. Despite historical and structural barriers and significant legal 

challenges and obstacles in accessing justice, Indigenous communities in Peru continue opposing 

and resisting the dispossession of their lands and the encroachment of their rights by MNCs 

operations and the state. They are not only at the forefront of demanding justice for the 

devastation of their lives, but they are at the forefront of resistance to environmental destruction, 

social disintegration, misery and injustice created by the nihilism of neoliberal globalization. The 

thesis expands the academic discussion on the prominent role of law and prevailing legal 

structures in validating and embedding the expansion of corporate mining projects, dispossession 

of Indigenous lands and a pervasive criminalisation of affected Indigenous communities. This 

thesis embraces, supports and is part of Indigenous communitiesô demands for justice; it asserts 

the right to tell Indigenous and peasant communitiesô stories as a mean of achieving agency, 

aiming to question and challenge mainstream narratives, ñnarrative monopolies, narrative 

oligarchies that silence [and or distort] the voices of human suffering, often in the name of 
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human rights.ò77  The process of globalization has located Indigenous peoples at the cutting edge 

of the ñquest for global justiceò and at the heart of contemporary trends in international law and 

international human rights law; in their search for justice, Indigenous peoples not only face and 

resist that ancient and terrible challenge of their own survival but contest and challenge the 

evolving legal architecture of global unaccountability and impunity, and in doing so Indigenous 

peoples become central to and constitutive of the evolving global order.  Indigenous 

communitiesô efforts, struggles and engagement with the corporate accountability movement 

through a reoriented human rights discourse contribute and strengthen the field of law referred 

as a ósubaltern legalityô or ócounter-hegemonic legality.ô78 

The second thread is related to the critical examination and assessment of existing 

literature and jurisprudence on MNCs accountability for the infringement of Indigenous peopleôs 

rights in Peru, from the lens of Indigenous peoplesô concerns, struggles and demands for justice.  

More specifically, the dissertation problematizes and questions the viability, complexity and 

contradictory nature of international human rights law through which Indigenous communities 

have been expressing their resistance and struggles. It assesses, for instance, the evolving 

doctrine of indirect state responsibility, under which states have the responsibility to regulate 

private actors under their control, and the theory of horizontality, in which multinational 

corporations can themselves be the source of human rights violations.79 
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1.9 Organization of Chapters 

The thesis is divided in seven chapters. Chapter One provides an introduction and 

conceptual framework and discusses the thesisô research methodologies and theoretical 

framework. Chapter Two examines three selected conflicts in Peru between Indigenous 

communities and multinational mining companies. It discusses the nature and degree of 

Indigenous communitiesô rights violations caused by MNCsô activities, the degree of 

responsibility of the state, the level of participation of affected Indigenous communities in 

decision-making mechanisms and their ability to access justice, as well as the effectiveness or 

ineffectiveness of domestic (the host states), international (the UN and OAS), and transnational 

(the home states of the corporations) legal jurisdictions for bringing justice and remedies to 

victims. Chapter Three provides a historical overview ï within the global political economy -- of 

the volatile conflicts between Indigenous communities and MNCs, the encroachment on 

Indigenous communitiesô lands and environment and their struggles and agency. Chapter Four 

examines Peruôs policies and legal framework that encourage and support foreign and private 

investment in the extractive industry which has affected negatively Indigenous communitiesô 

rights. Chapter Five analyzes the emergence and location of both Indigenous peoples and 

multinational corporations in international law and the asymmetries and imbalances. Chapter Six 

discusses the evolving legal framework for multinational corporate responsibility and 

accountability through international human rights standards, and the potential dangers of 

assuming that international human rights law is the only, or the best strategy for 
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promoting/protecting Indigenous peoplesô rights and aspirations. Chapter Seven provides some 

concluding remarks. 

1.10 Conclusion 

Jean-Luc Nancyôs The Creation of the World or Globalization reflects on globalization 

and its impact on our being-in-the-world.80 It discusses globalization as óan unprecedented 

geopolitical, economic and ecological catastropheô that entails social disintegration, misery, and 

injustice.81 Yet, on the other hand, there is the possibility of an authentic world-forming, a 

ócreationô of the world which ñmaintains a crucial reference to the worldôs horizon, as a space of 

human relations, as a space of meaning held in common, a space of significations or of possible 

significance.ò82 Nancy understands such world -forming in terms of an inexhaustible struggle for 

justice.  In the name of a certain justice, the nihilism of globalization may be resisted.  The future 

of the world hangs in the balance. 

In the name of justice, Indigenous peoples who have been harmfully affected by MNCsô 

extractive projects have defied and resisted the forces of globalization. By focusing on particular 

voices, in this case on ñsilencedò Indigenous voices and underlining the role of their 

organizations and struggles,83 the nihilism of globalization is challenged and resisted. The 

current Indigenous struggles and resistance, in more ways than one, deal with the frontier issues 

of our time: global and social justice, democracy, the environmental/ecological crisis and climate 
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change, and human rights.84 The international community needs to hear the voices of Indigenous 

communities, ñvoices that break mirrors and open eyes,ò as Bartolome Clavero points out,85 

voices that claim justice, dignity and humanity. 
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Chapter 2: Study of Conflicts Involving MNCs and Indigenous and Peasants 

Communities in Peru 

To our father the creator Tupac Amaru: 

The bullets are killing; the machine guns are exploding the veins, 

Iron sabres are cutting human flesh; 

Here and in all parts; 

On the icy ridge of the hills of Cerro de Pasco, [Ancash, Cajamarca, and 

Piuraé] 

In the cold plains, in the warm and hot coastal valleys, 

On the large living grass, between desertsé 

é 

Wait quietly, 

Listen quietly, 

Contemplate quietly this world, 

We are still here, we live  

[We are] fine, rising up! 

(Jose Maria Arguedas, 1984)86 

 

2.1 Introduction  

On September 1st, 2014, four Indigenous Ashéninka leaders from the community of Alto 

Tamaya-Saweto were shot and killed in a remote region of the Peruvian Amazon.87  Edwin 

Chota, one of the victims, the president of his community and a long time environmental 

advocate, had fought for the rights of Indigenous communities in the Amazon region.88 Since 

2003, he had been working tirelessly to have the authorities grant his community formal title to 

their traditional lands in an effort to prevent incursions by loggers and private companies, 
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without any positive outcome.89  Since 2005, Edwin Chota had been repeatedly submitting 

formal complaints to the police and judicial authorities about illegal incursions in his 

communityôs lands and the threats and violence he had been receiving, without any results.90 

Indigenous organizations severely criticized the police and judicial authorities for doing 

absolutely nothing to protect the four Indigenous leaders despite repeated complaints.91 

Indigenous peoples and environmental activists around the world are being killed in 

record numbers trying to defend their land and protect the environment in the face of increased 

competition and conflicts over natural resources; major drivers are mining, agribusiness, logging, 

and hydropower.92 In order to discuss and illustrate the main arguments of the thesis, three 

conflicts involving MNCs and Indigenous communities in Peru have been identified and 

selected: 

a) Minera Barrick Misquichilca (Subsidiary of Barrick Gold Corporation, Canada) v. 

Pierina Mine Communities (Ancash) 

b) Minera Yanacochocha (Subsidiary of New Mont Mining Company, U.S.A.) v. 

Yanacocha Mine Communities (Cajamarca) 

c) Rio Blanco Copper (Subsidiary of Monterrico Metals, United Kingdom ï China) v. 

Segunda y Cajas and Yanta Indigenous Peasant Communities (Piura). 
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The conflicts have been selected because they represent large-scale mining operations 

which are reported to have had serious impacts on Indigenous communities and have been 

associated with grave human rights violations. As affected Indigenous communities began to 

organize themselves to demand respect for their rights enshrined in the Constitution and 

international human rights instruments, the Peruvian State, corporate actors and mainstream 

media have accused them of blocking the growth and prosperity of the country, and called them 

ñanti-mining terrorists.ò93 Former President, Alan Garcia (2006 ï 2011), has called Indigenous 

communities who have claimed their rights ñbarbarians, savages and backward people.ò94  These 

kind of responses have had devastating consequences for the fundamental rights of affected 

Indigenous peoples, where defending and claiming their rights has become a matter of death and 

life, as it was the case for the Ashéninka leaders. According to the Global Witness report, Peruôs 

Deadly Environment, Peru is the worldôs fourth most dangerous country to be a land or 

environment defender, after Brazil, Honduras and the Philippines.95  The report points out that at 

least 57 environmental activists, mostly Indigenous, have been murdered in Peru since 2002. 

This trend is rising, as 60 percent of those deaths occurred in the last four years. This is not only 

tolerated by the government, which has brought just one percent of those responsible for the 
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crimes to justice; in the majority of the cases it is actually state-actors who have committed the 

crimes.96 

The examination of the conflicts allow us to discuss the nature and degree of  violations 

of Indigenous communitiesô rights caused by MNCsô activities, the degree of responsibility of 

the State, the level of participation of affected Indigenous communities in decision-making 

mechanisms and their ability to access justice, as well as the effectiveness or ineffectiveness of 

domestic (host states), international (the UN and OAS), and transnational (home states of the 

corporations) legal systems for bringing justice and remedies to victims. The analysis of the 

conflicts reveals, on the one hand, the fragile and ineffective nature of the laws and regulations 

recognizing Indigenous peoplesô rights, particularly their lands, territories, health and 

environment. On the other hand, it reveals the strong and effective nature of the laws and 

regulations that promote, protect and guarantee the rights of corporate private investment in the 

extractive industry, particularly their property and contract rights, which are efficiently secured 

by police and courts. This asymmetric legal framework constitutes the source of oppression and 

contributes to the subjugation of Indigenous peoples and the immunity and impunity of MNCS. 

Chapter Two is divided into five sections. Section Two, Three and Four will analyse the 

three conflicts mentioned above. The study of each conflict will provide an introduction of the 

actors involved in the corporate and community conflict; it will also discuss the nature and scope 

of the conflict and violations of Indigenous communitiesô rights, the contention and power 

imbalances between the MNC and the Indigenous Communities, and any domestic and 

international legal claims initiated by the affected communities and corporate actors. Section 
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Five will provide a summary of the chapterôs main arguments, highlighting the common issues 

and insights arising from the examination of the three selected conflicts. It underlines particularly 

the volatile and complex context in which economic liberalization and foreign investment coexist 

with State repression and violence; the involvement of MNCs in furthering violence against 

Indigenous communities and violations of their fundamental rights; and the persistence of 

colonial legacies of racism and discrimination in the relationship of State and MNCs with 

Indigenous peoples, tending toward the social, regulatory and legal manipulation of Indigenous 

peoples and their potential claims and interests. 

2.2 The Minera Barrick Misquichilca (Barrick Gold Corporation, Canada) v. Pierina 

Mine Communities (Ancash) 

On September 19, 2012, a peaceful protest of affected Indigenous communities against 

Minera Barrick Misquichilcaôs massive open-pit gold and silver mine, which destroyed their 

water sources, was violently repressed by the Police. At least nine people were wounded, among 

them Nemesio Poma Rosales (55) who later died. According to media reports, relatives of the 

injured said that ñNemesio was taken alive to the Pierina mine medical post where he bled to 

death.ò97  

Minera Barrick Misquichilcaôs Pierina mine began operating in the 1990s and was one of 

the first new foreign investments in the Peruvian mining sector in more than thirty years together 

with Antamina (owned by Canadian firms Rio Algom, Noranda and Teck Corporation) and 

                                                 

97 Luis Manuel Claps, ñPeru: Police Abuse in the Pay of Mining Companies,ò in NACLA, December 16, 2013; 

Efrain Rosales and Liliana Rojas, ñUn muerto y nueve heridos deja enfrentamiento en centro minero Pierina,ò in La 

Republica, Lima, 21 September 2012, online: <http://www.larepublica.pe/21-09-2012/un-muerto-y-nueve-heridos-

deja-enfrentamiento-en-centro-minero-pierina> (retrieved 30 April  2017); Human Rights Watch ñPeru: Prevent 

Unlawful Killings of Protestersò September 20, 2012, online: <http://www.hrw.org/news/2012/09/20/peru-prevent-

unlawful-killings-protesters> (retrieved 30 April 2017). 



38 

 

Yanacocha (owned by U.S. Newmont Mining Coporation). These constitute the biggest mineral 

operations (mega mines) constructed in Peru following the neoliberal reforms implemented by 

Alberto Fujimoriôs regime in early 1990s. 

2.2.1 The Actors in the Conflict 

The Minera Barrick Misquichilca  

Minera Barrick Misquichilca (MBM) is a wholly owned subsidiary of Toronto-based 

Barrick Gold Corporation (Barrick). Barrick is currently the worldôs largest gold producer with 

interests in 27 operating mines and development projects in 10 countries on four continents.98 As 

government regulations in North America were becoming onerous, by the spring of 1994, 

Barrick shifted its interest to South America.99 Peter Munk, Barrickôs founder and chairman, 

became acquainted with the key countries in Latin America and their presidents (Chile, 

Argentina and Peru) thanks to Brian Mulroney, former Canadian prime minister who had been 

brought onto Barricksô international advisory board in early 1993.100 Munk was aware of the 

radical shift underway in Latin Americaôs economic policies which were opening up their 

economies to foreign capital.101  He was very optimistic about Barrickôs business prospects in the 

continent.  In the fall of 1995, speaking at the Society of the Americasô meeting in New York, 

Munk pointed out, ñan enormous shift has taken place over the past ten years in the affairs of our 

                                                 

98 About Barrick Gold Corporation, online: <http://www.barrick.com/company/default.aspx> (retrieved 30 April 
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99 Donald Rumball, Peter Munk: the Making of a Modern Tycoon (Toronto: Stoddart Publishing Co., 1996) at 17. 
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advisory board. See Rachelle Younglai, ñBarrick Gold hires John Baird, Newt Gingrich,ò the Globe and Mail, 27 
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hemisphereéthe fundamental change from the rhetoric of poverty-driven socialism, from the 

bankrupt ideas of Marxism, to the fabulous emergence of free enterprise, democracy, and all the 

things which we stand for, we believe inéò102 

By 1994, Barrickôs subsidiary MBM was established in Peru and has been dedicated to 

the production and sales of gold; it also supports related activities such as exploration, 

development, mining and processing. MBM currently operates two mining projects in Peru: 

Pierina mine (acquired in 1996) in Ancash region and Lagunas Norte in La Libertad region. 

MBM began operations in Pierina in 1998 and became Peruôs second largest gold producer, after 

U.S Newmontôs Yanacocha mine. According to Barrick's former president and CEO, Aaron 

Regent, ñPeru, in particular, has been a motor of development for the corporation,ò103 and Pierina 

became ñone of the lowest cost mines in the world and one of Barrickôs most profitable.ò104 

Barrick, under the protection of a legal (tax) stability contract (signed during the Fujimori 

regime), is exempted from paying royalties and corporate taxes.105 Pierina is an open-pit, truck-

and-loader operation. Closure activities were initiated at Pierina in August 2013.106 

                                                 

102 Ibid at 18. 
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Indigenous / Peasants Communities (Jangas District, Ancash Region)  

The area and lands where the Pierina mine is located belong to Quechua-speaking Indigenous 

peasant communities. These communities live in social and political marginalization, with a high 

percentage of malnutrition of their population, without potable water, sewage and electricity.107 

According to Himley, Pierina mineôs area of influence is made up of about eighteen peasant 

communities who have been affected by the mining operation. MBM considers eleven of these 

communities, in general the ones closest to the mine project, to be within its ñdirectò area of 

influence, and the others within its ñindirectò area of influence.108 In addition to Indigenous ï 

peasant communities, there are a variety of settlement types within the area, including villages, 

and small towns. The majority of inhabitants of these settlements are Quechua speakers and their 

main activities are agriculture (small-scale farming) and livestock raising (sheep and cattle).109 

2.2.2 Nature and Scope of the Conflict and Violations of Indigenous Rights 

The main sources of social conflict between MBM and the communities surrounding 

Pierina mine have been the stark differences between the expectations and interest of the 

company and the communities, the negative impacts of mining on communitiesô land and water 

sources, and the encroachment on communitiesô rights. In addition, communities believe that the 

State and local governments monopolized the decision-making process and power over mining 

concessions and contracts and that there is no meaningful participation and consultation of 
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affected communities, and they also have the perception that the expansion of mining projects is 

not subject to control and regulation.110 

While the company expected to have low operating costs and higher financial benefits, 

the communities had very high expectations regarding social and economic benefits that a 

mining project would bring to their residents. Communitiesô expectations were reinforced by 

MBM promises during the company-community negotiations over land transfer.  According to 

affected communities, promises of social development support, in areas like health, education, 

infrastructure and agricultural improvement, made by MBM during these negotiations were 

strong incentives for Indigenous communities to sell their lands.111  Other incentives included the 

monetary proceeds deriving from the sale and the hope for employment at Pierina, which 

Indigenous residents recalled that MBM officials suggested, would be available for them at 

Pierina mine.112 Yet, more than a decade later, as Himley argues, the social-development 

expectations of many community residents had not been met.113   High levels of dissatisfaction 

and frustration are perceived among affected Indigenous communities, who have been displaced 

and or dispossessed from their lands.114 

Indigenous communities have denounced serious problems of water contamination and 

water scarcity as a result of the mining operation which caused forced migration and 
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displacement.115 MBMôs open-pit technique and the use of cyanide heap leaching has vastly 

increased social and environmental impacts on Indigenous lands and environment, for it requires 

an increased quantity of land, water and energy and generates higher volumes of waste and toxic 

substances such as arsenic, cadmium, selenium, lead and mercury.116 Journalists who reported 

health and contamination issues affecting Indigenous residents around the mining area have been 

harassed and received death threats.117 

MBMôs operation has also generated increasing disagreements and conflicts within 

communities and between communities.118 The source of many of these conflicts and 

disagreements is the dilemma of improving their living or defending their environment and 

lands. For some communities and some members, despite the negative impacts of mining 

projects, the projects seem to become the only option for improving their wellbeing. Social and 

economic marginalization and lack of governmentôs investment in affected communities make 

the mining projects, coupled with MBMôs corporate social responsibility programs (community 

development projects), hard to refuse and the only choice for improving their precarious lives. 

2.2.3 Contention and Power Imbalances between MBM and Indigenous Communities 

Whereas MBM (with the support of host and home States) has carried out a series of 
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community-level development initiatives as a part of its Corporate Social Responsibility (CSR) 

program aimed at obtaining a ósocial licenseô and legitimizing the mining operation, affected 

Indigenous communities have undertaken a variety of measures, including protest, to hold MBM 

accountable for its social development promises during the land acquisition, and to demand 

remedies for Pierina mineôs adverse impacts on their land and water sources. 

Barrick Gold has positioned itself as a driver of sustainable development and as a 

modern, socially and ecologically responsible mining company that respects human rights.119 As 

Barrickôs Vice President and Assistant General Counsel, Jonathan Drimmer, points out, 

[O]ur priority is to ensure that Barrick, and any entity that works on our behalf, respects 

the human rights of stakeholders impacted by our operationséThe protection and respect 

of human rights and upholding the rule of law should be at the forefront of the global 

agenda, with companies, governments, civil society, and citizens working together 

toward that goal. Everyone gains when human rights are respectedéFor companies, it 

reduces the risk of disruptions to business, as well as the risk of reputational damage and 

lawsuits, and it upholds what should be core values for every multi-national.120 

MBM has carried out a series of development projects involving primarily Indigenous 

communities that sold their lands to MBM. Among the projects are a temporary and rotational 

work program, stockbreeding and agricultural production, reduction of child poverty and 
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malnutrition (in partnership with NGO World Vision),121 and reforestation, entrepreneurship and 

agro-forestry (in partnership with NGO Socodevi and Canadian International Development 

Agency (CIDA), and Canadian and Peruvian governments).122 

The Canadian government has demonstrated particular interest in Peru's mining sector 

and supported Barrick. From 1998 - 2012, CIDA financed ($17.7 million) the Peru-Canada 

Mineral Resources Reform Project (PERCAN), that aimed to provide technical assistance and 

technological support to Peruôs Ministry of Mines and Energy, and to reduce conflicts and 

facilitate the establishment of new mines.123 According to a report submitted to the Inter-

American Human Rights Commission, ñPERCAN served as the platform for advising Peru on 

the implementation of mining sector regulations.ò124 On May 2013, Prime Minister Harper 

visited Peru and announced his governmentôs support for Peruôs efforts to improve the 

environmental impact assessment process for mining and energy projects as well as support for 

natural resource management.125 Days after the visit, the executive branch of Peru issued two 

supreme decrees (Decretos Supremos 054-2013 and 060-2013) to facilitate investments, further 
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relaxing the legal frameworks applicable to extractive industries, especially mining.126 Canadian 

governmentôs involvement in supporting Barrick has been revealed by a WikiLeaks document, 

which indicates a meeting of ambassadors and mining company executives from the United 

States, Canada, Great Britain, Switzerland and South Africa, hosted by the Canadian and US 

ambassadors in Lima in August 2005. Participants (among them the directors of Barrick, 

Antamina, Yanacocha, BHP Billiton and Quellaveco) discussed the possibility of encouraging 

Peruôs government to relocate teachers opposed to mining away from conflict areas and 

persuading the Catholic Church to relocate similarly critical bishops and priests. Following the 

ambassadorsô meeting, Peruvian government harassment and persecution of mining industry 

critics increased noticeably.127 

As Himley argues, ñdespite the unambiguously idyllic picture of its social development 

programs that the firm presents in its public relations documents, many residents expressed 

frustration regarding what they considered to be a lack of development support from the firm;ò128 

as well as regarding the environmental impact on their land and water and unfair labour practices 

associated with the mine.129 MBM Director of Corporate Affairsô comments on Peruôs Law on 

the Right to Prior Consultation to Indigenous or Native Peoples does not help to mitigate the 

sentiment of affected communities. He points out that the law on prior consultation is aimed only 

to consulting with Amazonian native communities and not Andean peasant communities, as they 
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already enjoy privileges through various regulations. He also stressed that the ñILO Convention 

169 is not the only instrument to regulate the relations between the company and the Indians.ò130 

The first regional protests against MBM took place in March and June 2005 over the 

issue of environmental pollution caused by the Pierina mine operation, and a controversial 

Tribunal Tax decision (September 2004) that waived a $141 million tax payment (plus $51 

million in interest for the 1996-2003 period) levied on MBM by Peruôs tax authority SUNAT.131 

This ruling is related to an alleged tax evasion issue involving Barrick during a simulated merger 

in 1996 of two of its own subsidiary companies to gain tax deductions.132 According to Quiroz, 

Barrickôs tax evasion scheme was possible due to the fiscal mismanagement characteristic of the 

corrupt Fujimori regime, and it was part of the larger issue of corrupt economic policy 

management, including crooked privatization and banking rescue schemes executed by key 

finance ministers linked to private and foreign interests.133 

In May 2006 members of 18 affected Indigenous communities protested, blockading 

access roads to the Pierina mine and demanding a salary increase and changes to unfair labour 

practices associated with the short-term work programs at the mine. Two members of the 
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community were shot dead by the police and twenty persons were seriously injured, among them 

some policemen.134 

In April 2007, several Indigenous communities mobilized against MBMôs exploration of 

the Condorhuain Mountain area, which contains dozens of water sources that are essential for 

their consumption and agriculture. As they were protesting, they were attacked by other 

community members, allied to MBM, supported by members of the national police. In the same 

month, April 2007, social, labor and environmental organizations organized a 48 hours regional 

strike to protest against MBM and Antamina mining operations in the region. A 19 year old 

demonstrator was killed by the police, thirty people were detained, and a woman died of a heart 

attack after the police tear-gassed protesters.135 

In December 2009 and March 2010, affected Indigenous communities occupied roads 

leading to Pierina mine to demand MBM comply with a series of its promises and commitments 

such as fair payment for effects on community common properties, and a compensation for the 

use of community lands.136 The latest large protest against MBMôs Pierina mine took place in 

September 2012, when Indigenous communities protested over a water shortage as a result of the 
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destruction of their water sources; at least nine people were wounded, among them Nemesio 

Poma who later died at Barrickôs Pierina mine medical post.137 

2.2.4 Domestic and International Legal Claims 

Peruôs ineffective judicial remedies have prevented Indigenous communities, whose 

rights have been infringed by MBMôs mining projects, from obtain declarations of liability, 

penalties for violations and damage caused, and reparations.138 This is aggravated by significant 

barriers that Andean Indigenous communities confront in their interactions with the wider 

sociopolitical sphere, including unfamiliarity with the legal and institutional system, lack of 

access to the press and to ñscientific knowledgeò, limited financial capacity, and racism, 

discrimination and language barriers as the majority of their members are Quechua speakers.139 

In addition, MBMôs leverage, capacity and excellent CSR programs and community 

relations approach to effectively mitigate and manage conflicts with affected communities140 

have played a key role in preventing communities from making legal claims. As Lemieux argues, 

mining companies began promoting CSR programs in Peru towards the end of the 1990s, in the 

hopes of offsetting the obvious unrest that was taking place, which manifested itself as protest by 

the local communities.141 MBM established a communication team and a community-relations 

team who are based at the mine site. These teams are each composed of approximately ten 

members, both men and women; they are Peruvian nationals, usually not from the region, with 
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degrees in humanities such as sociology, anthropology and conflict management; they work in 

close partnership with local communities to identify their needs, attend to any issue they might 

raise and jointly manage development programmes. To monitor community grievances, Barrick 

uses a mechanism that it calls the óCommunity Grievance Management Resolution Proceduresô 

(CGMRP). The CGMRP defines the generic process (identification, tracking and redress) used to 

manage grievances from communities and other local stakeholders.142 As Coumans points out, 

mining companies seek partnership with anthropologists, development organizations and socially 

responsible investment companies to help secure a so-called social license to operate and manage 

risk reputation; these corporate engagement actors define the problems to be addressed and 

implement solutions that may impede the agency of affected communities, providing information 

and advice  regarding the communities to the company, lending legitimacy to CSR programs and 

ñremaining silent about the environmental and human rights abuses to which they become 

privy.ò143 In fact, CSR programs (community and social development projects) have become 

mechanisms of collaboration through which companies involve affected Indigenous communities 

and contribute to the making of miningôs new modern subject, the homo oeconomicus, the neo-

liberal subject, which is responsible, self-disciplined, environmentalist, but also the informed 

subject.144 Ultimately, these CSR and community development initiatives have ñenabled mining 
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companies to enroll State institutions, neighbouring communities and other actors into 

collaborative projects that evade corporate accountability.ò145 

The death and injury of several Indigenous villagers during protests against MBM mining 

projects remain unpunished. No criminal investigation has been filed or opened. Yet, MBMôs 

alleged workers (members of another pro-mining peasant community) denounced 17 leaders and 

members of the community of Paccha that were involved in the protest against MBM exploration 

of Condorhuain Mountain (home of numerous water sources and archaeological sites) in April 

2007.  Indigenous peasants were charged and indicted for crime of kidnapping, blockading a 

road, and serious injuries against MBMôs workers; the prosecutor asked for 30 years in prison for 

the 17 Indigenous peasants. Preliminary criminal proceedings began in 2007 and hearings started 

on April 2011, but it was postponed numerous times. Carmen Shuan, one of the indicted leaders 

and president of the Water Defenders Association, points out that the criminalization of their 

community has caused profound social, psychological, moral and economic harm.146 In another 

case, Alejandro Tomas Rosales, one of the villagers wounded (by bullet splinters shot by the 

police brought by MBM to protect its installations) during the September 2012 protest, received 

medical treatment to save his life. The treatment was provided by MBM in exchange for him 

signing an agreement denying that the company was in any way responsible for the events that 

resulted in his shooting, and affirming that the company was helping him out of its corporate 

                                                 

145 Ibid. Fabiana Li, ñDocumenting Accountability: Environmental Impact Assessment in a Peruvian Mining 
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ósocial responsibility.ô He never spoke to a lawyer about his rights, or to anyone except MBMôs 

community relations manager.147 

At the international level, there is not a single case filed before any venue, except a 

complaint before the ILO filed by the General Confederation of Peruvian Workers (CGTP) 

against the Peruvian government and MBM for violating the freedom to organize a union by 

community residents employed at Pierina.148 

2.3 Minera Yanacocha (New Mont Mining Company, U.S.A.) v. Yanacocha Mine 

Communities (Cajamarca) 

On July 3, 2012, thousands of people, among them Indigenous peasants, protested against 

the Minera Yanacochaôs proposed Conga open-pit gold mine, located in the region of Cajamarca. 

The Conga project is an expansion of Yanacocha gold mine, which has caused serious social and 

environmental problems, and has been the focus of persistent protests.149 In the city of Celendin, 

a peaceful march involving around 3000 protestors led to a confrontation with the police and 

soldiers that left at least twenty people wounded; five peasants were killed, including a 17 year 

old youth.150 On July 4th, environmental campaigner and former Catholic priest Marco Arana-

Zegarra was pushed to the floor and severely beaten by riot police while he was sitting in the 

                                                 

147 Sakura Saunders (2013), supra note 115 at 10-11. 
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Cajamarca City's main square; he was subsequently taken to the local police station, where he 

suffered further beatings and verbal abuse.151 Immediately after Aranaôs violent detention, a 

woman who was witnessing the police repression approached one of the riot police and asks him, 

ñWhy are you treating us like this?ò (ñPorque nos tratan asi?ò); the policeman angrily responded, 

ñBecause you are dogs, motherfucker!ò (ñPorque son perros, conchatumadre!ò).152 

2.3.1 The Actors in the Conflict 

The Minera Yanacocha 

Minera Yanacocha (MY) was legally established in Lima in 1992 and is comprised of: 

U.S. Newmont Mining Corporation (Newmont) (51.35 percent); Peruvian Compañía de Minas 

Buenaventura (Buenaventura) (43.65 percent);153 and the World Bankôs International Finance 

Corporation (IFC) (5 percent).154 

Newmont Mining Corporation, the major shareholder, is the world's second-largest 

producer of gold, behind only Barrick Gold, with active mines in the U.S.A., Australia, New 

                                                 

151 Comision Internacional de Juristas - IDL, "Acceso a la Justicia : Empresas y Violaciones de Derechos Humanos 
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Peru (2000ï2003),ò Monograph 1, Washington D.C., 2007 at 1, IFC Projects Database, online: < http://www.cao-
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2017). 

http://www.youtube.com/watch?v=n9BV0lW-ZXI


53 

 

Zealand, Indonesia, Ghana, Mexico and Peru.155 Newmont is currently ñgovernedò by at least ten 

major corporate social responsibility (CSR) regimes.156 Due to ñhostileò U.S. government 

regulations,157 Newmont began exploration in Peru in the early 1980s as ñit turned its attention 

abroad, especially to undeveloped countries that were opening to foreign capital.ò158 According 

to Newmontôs CEO Peter Philip, the 1990 election of Fujimori in Peru brought stability and 

safety for the company; ñit gave us enough safety in our investment to say we should go ahead 

and do it.ò159 In July 1992, Newmontôs board approval was given to develop Yanacochaôs open-

pit mine. Immediately, Newmontôs officials engaged the Ackerman Group in Miami, a security 

firm headed by ex-CIA men,160 and Forza, a Lima private security group, to meet the companyôs 

requirement that personnel and property be well protected in Peru.161 

Yanacocha mine, South America's largest gold mine, is located in the province and 

region of Cajamarca, approximately 800 kilometers northeast of Lima.162 Yanacocha produced 

its first gold ore bar on August 1993, and it ñquickly became the largest heap leach operation in 

                                                 

155 Simon Walker, ñGold: new fundamentals?ò (Feb. 2015) 216:2 Engineering & Mining Journal 32 at 34; Newmont 
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the world and Newmontôs most profitable operation.ò163 Yet, MY, like Minera Barrick, is 

exempted from paying royalties and corporate taxes under the protection of a legal (tax) stability 

contract, signed during the Fujimori government.164 

Indigenous, Peasants and Local Communities (Cajamarca Region) 

Minera Yanacochaôs mining operation has directly and indirectly affected numerous local 

populations, among them Indigenous and peasant communities.  One of the communities directly 

affected by the operation was Comunidad Campesina San Andres de Negritos (Negritos Peasant 

Community) and small land-holder peasant families, most of them ñilliterate,ò with no formal 

education.165 The mining project has also indirectly affected Indigenous and peasant 

communities, villages, and families living adjacent to the mining operation and nearby towns, 

such as Porcon, Combayo, Tual, Encañada, Choropampa and Quillish.166 

Most of these affected communities have been represented by their political authorities 

and organizations such as peasant patrols (Rondas Campesinas).167 In addition, local NGOs such 
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as Grupo de Formacion e Intervencion para el Desarrollo Sostenible (GRUFIDES)168 and 

national NGOs such as Instituto Internacional de Derecho y Sociedad (IIDS)169 have been 

involved in advocating for and defending affected communitiesô interest and rights. 

2.3.2 Nature and Scope of the Conflict and Violations of Indigenous Rights 

The history of Minera Yanacocha is marked by social, political and legal conflicts with 

local Indigenous communities, peasant families, villages and the region as a whole.170 This is the 

consequence of the immense impact of Yanacocha cyanide heap-leaching open-pit mine 

operations on the environment171 and socio-economic structures of a rural region,172 with high 

levels of poverty and strong social movement organizations.173 In addition to the destruction of 

their fresh water supplies and contamination of their environment, Cajamarcaôs affected 

populations often point to fraud (in the landsô acquisitions), abuse of Indigenous and peasant 

communities, manipulation and cooptation of local authorities and media, and provocation, 
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harassment and repression against individuals and organizations that oppose and criticize the 

mining project as root causes of the conflict.174 

         According to economist Peter Koenig, Yanacocha ñuses four times more water than the 

city of Cajamarca with its 250,000 inhabitants. Cajamarca had water in abundance in 1990, today 

suffers from water scarcity; it receives water two hours a day on average, but highly 

contaminated, exceeding standards of the World Health Organization by factors of ten or more, 

caused by heavy metals such as cyanide and mercury. Diseases and premature abortions exist in 

abundance.ò175 In 1999, a public denunciation of water contamination (with cyanide, arsenic, 

aluminum, iron and zinc) as a result of mining operations was made during a session of the 

Municipal Council of Cajamarca Province; an investigation was ordered, which was interceded 

by MY in order to avoid a negative report; in January 2000, the case was closed by the district 

attorney.176 A 2014 dietary survey and heavy metals risk assessment in rural populations living 

near a gold mine in Cajamarca concludes that the dietary intakes of Lead (Pb) and Arsenic (As) 

are higher the closer the population is to the gold mine, and it is due to the consumption of local 

foods and water; it also expresses concerns regarding the dietary exposure to Arsenic (As), 

Cadmium (Cd) and Lead (Pb) in the studied rural population.177 In February 2015, the 
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government agency for environmental assessment and supervision (OEFA), released a document 

that confirms the contamination of San Jose peasant communityôs sources of water and the Rio 

Grande, a river that is one of the sources of Cajamarca cityôs drinking water.178 

Facing increasing contamination of their water, soil, and lands, Cajamarcaôs rural and 

urban communities have risen to defend their rights, water sources, health, and way of life.179 

Pablo Sanchez, Director of GRUFIDES, points out, ñfor every gram of gold, the mining 

company has to remove a ton of rock. It is 600,000 tonnes of rock per day. Water sources and 

springs have disappeared in Cajamarca. And when protests against the [mining] project began 

the army and police were paid by the mine. We are witnessing the mercenarisation of the Police 

[into watchdogs of MY].ò180 
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2.3.3 Contention and Power Imbalances between Mineral Yanacocha and Indigenous 

Communities 

The asymmetry between MY and affected Indigenous communities has been clear since 

early 1990s when MYôs land acquisitions generated a series of complaints and protests regarding 

land prices, unfair compensation, the company's failure to comply with promises made at the 

moment of sale, and land expropriations.181 During the exploration phase, the owners of the land 

were not informed about the existence of underground gold, which would lead to their evictions. 

This hiding of information was a conscious decision that MY made in order to buy lands more 

cheaply.182 As MY encountered resistance from some Indigenous communities and peasant 

landholders, it resorted to State-sanctioned expropriation procedures and forced land evictions, 

while compensating landholders at what it determined to be the estimated market value of the 

land.183 The dispossession of the Negritos peasant communityôs lands is an emblematic case. The 

Peruvian government neoliberal legal framework introduced in the early 1990s and subsequent 

administrative decisions led to the elimination of Negritos Communityôs communal title and its 

substitution with individual title. Having land held in individual title in turn effortlessly resulted 

in the disposition of communityôs lands to MY. Both the government and MY managed and 

coordinated the processes necessary to ótransferô a portion of Negritos communityôs land 

interests to MY by way of an expropriation and a mining easement.184 As of 2009, it was 
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estimated that approximately one-third of Negritos communityôs original land interests had been 

transferred to MY.185 

The asymmetry of power has also been reflected in the increasing contamination and 

disregard of Indigenousô lands and environment. In June 2, 2000, Peru witnessed one of the 

greatest environmental disasters in recent times as a result of mercury spill along a 40 kilometer 

stretch of road in the vicinity of the towns of San Juan, Choropampa and Magnadalena. It has 

been reported that over a thousand peasant villagers were poisoned by mercury, most of them 

children.186 MY delayed reporting the accident to Peruvian authorities, and allegedly exacerbated 

the public health impact of the spill by paying villagers to collect the spilled mercury without 

providing proper protective clothing.187 In March 2001, hundreds of residents of Choropampa 

and surrounding areas protested the companyôs inadequate response to the health problems 

caused by the spill by blockading the road between Cajamarca and Lima.188 Seventeen years 

later, several affected villagers have died, included one of Choropampaôs former mayors, and 

many others are still suffering severe consequences to their health.189 
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Unlike Barrickôs approach, MYôs corporate strategy to managing community relations 

has been to unconditionally claim its right to operate, and it has preferred to negotiate with 

government officials in Lima rather than with local and regional authorities; this approach has 

ultimately led to increasing tensions, conflicts and protests.190 MYôs plan to expand operations to 

Cerro Quillish generated an unprecedented regional movement which incorporated rural, urban 

communities and local authorities. In October 2000, local authorities passed a municipal 

ordinance declaring Cerro Quilish to be a protected area and off-limits to mineral exploration. 

MY challenged the municipal declaration in courts arguing that it violated its constitutional right 

to property and freedom to work, on the basis that MY held the mineral rights, and some of the 

surface rights, corresponding to Cerro Quilish. In 2003, the Peruvian Constitutional Court ruled 

in MYôs favor, holding that local authorityôs declaration exceeded the authority of the municipal 

government.191 In November 2004, however, after five years of persistent widespread 

mobilization and difficult negotiations, MY was forced to renounce its plan.192 

In August 2006, about 100 members of the Combayo peasant community, concerned 

about the mine's pollution of their water sources, blockaded MYôs vehicles from highway access.  

                                                                                                                                                             

<http://www.larepublica.pe/16-11-2008/alertas-medio-ambiente-la-agonia-de-choropampa> (retrieved 30 April 

2017). 
190 Fiorella Triscritti (2013), supra note 140 at 441, 446; Jeffrey Bury and Adam Kolff (2002), supra note 181at 9; 

Anthony Bebbington, et al, ñMovimientos sociales, lazos transnacionales y desarrollo territorial rural en zonas de 

influencia minera: Cajamarca-Perú y Cotacachi-Ecuadorò in Anthony Bebbington, Ed., Minería, Movimientos 

Sociales y Respuestas Campesinos (Lima: CEPES, IEP, 2007) at 168. 
191 Peruvian Constitutional Court (Tribunal Constitucional de Perú) Decision No. 300-2002-AA/TC decided on 

April 7, 2003, online: <http://www.tc.gob.pe/jurisprudencia/2003/00300-2002-AA%2000301-2002-AA%2000302-

2002-AA.html> (retrieved 30 April 2017). 
192 Javier Arellano-Yanguas, ñMining and conflict in Peru: Sowing the minerals, reaping a hail of stones,ò in 

Anthony Bebbington, Ed., Social Conflict, Economic Development and Extractive Industry: Evidence from South 

America (New York: Routledge, 2012) at 96-97; Ivan Salas Rodriguez, Quilish Hora Cero: Cajamarca, la lucha de 

un pueblo que defiende su vida y dignidad (Cajamarca, Perú, Julio 2005). 
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In the clash between MYôs private security guards (Forza),193 off-duty police officers and 

villagers, one protestor, Isidro Llanos Cheverría, was shot twice and killed. Three police officers 

working as private security guards at Yanacocha were identified as suspects by investigators.194 

In July 2012, thousands of Indigenous peoples and peasants protested against the proposed 

Conga open-pit gold mine, resulting in at least twenty people being wounded and five killed. The 

latest protest took place in August 2015, as hundreds of Indigenous and peasant inhabitants of 

eleven villages of Cajamarca mobilized through the main streets of Cajamarca city against MY, 

denouncing the reduction in the quantity and quality of water in their canals.195 

While the State has failed to act as a credible and independent mediator in the conflict,196 

the role of environmental and human rights organizations such as Grufides became crucial in 

mediating, promoting and defending Indigenous communitiesô rights. The State, however, is not 

only perceived as a biased mediator supporting the company, but as involved in intimidation, 

surveillance, harassment, physical attacks and criminalization of Indigenous protests and 

                                                 

193 Forza was founded in 1991 by a group of Peruvian navy officers who specialized in subversion and espionage to 

provide full corporate security services. In 1993 Forza became MYôs exclusive private security company. In 2007 

Securitas, one of the largest transnational private security corporations in the world acquired Forza as part of its 

expansion into the Latin American private security market. According to the Securitas website, its decision to enter 

the Peruvian security market through the acquisition of Forza was decisively influenced by Forzaôs prestige, 

experience and position in the Peruvian market. Edmundo Cruz and Cesar Romero, ñEvidencias vinculan a empresa 

Forza con Operaci·n El Diablo,ò in La Republica, 6 December 2006, online: <http://www.larepublica.pe/06-12-

2006/evidencias-vinculan-empresa-forza-con-operacion-el-diablo> (retrieved 30 April 2017); Edmundo Cruz, 

ñNuevas Pruebas Acusan A Forza,ò in La Republica, 3 February 2007, online: <http://www.larepublica.pe/03-02-

2007/nuevas-pruebas-acusan-forza> (retrieved 30 April 2017); Securitas Peru, online: 

<http://www.securitas.com/pe/es-pe/About-Us/Securitas-Peru/> (retrieved 30 April 2017). 
194 Jose Luis Gomez del Prado, Report of the UN Working Group on the use of mercenaries as a means of violating 

human rights and impeding the exercise of the right of peoples to self-determination, Mission to Peru, 

A/HRC/7/7/Add.2, 4 February 2008 at 15-16. 
195 La Republica, ñMinera Yanacocha blamed for the decline in the quantity and quality of water,ò in La Republica, 

Lima, 11 August 2015, online: <http://larepublica.pe/impresa/sociedad/392511-responsabilizan-yanacocha-por-la-

disminucion-de-la-cantidad-y-calidad-del-agua> (retrieved 30 April 2017). 
196 Fiorella Triscritti (2013), supra note 140 at 439, 447. 
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supporters.197 Grufides and community leaders have been threatened, intimidated, persecuted and 

became targets of a smear campaign to discredit them.198 In November 2006 an undercover 

police surveillance operation called ñOperacion Diabloò was revealed in Cajamarca, which was 

carried out against Grufides and other local and regional human rights and environmental 

activists by a private security firm on behalf of Forza.199 A peasant leader, Esmundo Becerra 

Cotrina, who was active in the defence of the environment and the Negritos peasant 

communityôs territory from Yanacochaôs expansion, was assassinated in December 2006. He had 

been intimidated and received death threats and his name and photograph were also registered in 

Operacion Diabloôs surveillance documents entitled óExisting Threats to Yanacocha 2006ô and 

óPrincipal Leaders in Cajamarca that Oppose Yanacochaôs Mining Activity.ô200 In February 

2014, police forcibly entered the home of the president of the peasant patrol of the Laguna Azul 

village; his wife Teodosia was severely beaten and dragged by her hair; the prosecutor instead of 

investigating the acts of police aggression, pressed charges against Teodosia for the theft of an 

allegedly stolen truck belonging to MY.201 

Criminalization of social protest and judicial harassment of Indigenous and peasant 

community leaders and human rights defenders has become widespread in Cajamarca. Hundreds 

                                                 

197 Jose Perez Mundaca, ñYanacocha: Cambios y Permanencias en el Conflicto Social Minero,ò Tesis para optar el 

grado academico de doctor en antropologia, Pontificia Universidad Catolica, Lima, Febrero 2010. 
198 Front Line Defenders, Peru - Mirtha Vasquez Chuquilin, Grufides, Testimony, November 2007, online: 

<http://www.frontlinedefenders.org/es/node/2023> (retrieved 30 April 2017); Front Line Defenders, 

ñEnvironmental Rights Defenders at Risk in Peru,ò Especial Report, Dublin, Ireland, June 2014; Amnesty 

International, ñPeru: Human Rights Defenders Suffer a Wave of Threats and Intimidation,ò Urgent Action, 

November 2006. 
199 Edmundo Cruz, ñEspionaje: La Operacion óEl Diabloô contra el Padre Arana,ò in La Republica, 3 December 

2006; Guarango Film and Video, The Devil Operation, Directed and Produced by Stephanie Boyd, Lima, 2010. 
200 Jose Luis Gomez del Prado (2008), supra note 194 at 16-19; Charis Kamphuis (2012), supra note 165 at 239. 
201 International Institute on Law and Society, ñConga: the Cry of the People,ò Video produced by IIDS, December 

8, 2014, online: <https://www.youtube.com/watch?v=fNM7S8KesGA&list=UU4nmPSrEpFqQZ_3vq6ZSxNA> 

(retrieved 30 April 2017). 
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of Indigenous peasants leaders and community members, human rights defenders and  journalists 

have been accused and charged with crimes such as trespassing, disturbance, violence, 

kidnapping, obstruction public officials, rebellion, terrorism and others. Only in the context of 

the Conga protest, as of March 2013, 303 people were charged with different crimes.202 On June 

2014, the president of Cajamarca region, Gregorio Santos, was imprisoned as a formal 

preventative measure while he is investigated on corruption charges. Yet, many in the region saw 

his imprisonment as political persecution as he was firmly opposed to the Conga project.203 On 

March 2015, Elvira Vásquez Huaman, an Indigenous leader opposing the Conga project, was 

charged with a crime against public tranquility (disturbance) by the Celendin attorney.204 

The persecution, harassment and criminalization of Máxima Acuña de Chaupe (a 

Quechua Indigenous woman) and family are emblematic. Máxima Acuña and her family own 

and live on their land which is located next to the Lake Azul, considered by MY critical to 

develop its Conga project. In 2011, MY attempted to buy Maximaôs land and when she refused 

to sell it, a campaign of intimidation, violence, physical attacks, judicial harassment and 

criminalization ensued. In May 2011 and again in August 2011, her homestead was destroyed by 

                                                 

202 Front Line Defenders (2014), supra note 198; Front Line Defenders, ñ2015 Annual Report: Human Rights 

Defenders in the Balance,ò Dublin, Ireland, January 2015 at 6; Cordinadora Nacional de Derechos Humanos, CEJIL, 

FEDEPAZ, GRUFIDES, ñConflictos Sociales y Vulneracion de Derechos Humanos en el Peru,ò Report submitted 

to the Inter-American Commission on Human Rights, March 2013, at 10. 
203 Dialogue with Eduardo Ballon, et al., ñLa Gran Empresa se Propone Ordenar el Territorio Regional,ò Revista 

Que Hacer No. 194, April ï June 2014 at 25,28; Conga Conflict, ñImprisoned President of Cajamarca wins re-

election by a landslide,ò 5 October 2014, online: <https://congaconflict.wordpress.com/tag/gregorio-santos/> 

(retrieved 30 April 2017). 
204 Elvira Vasquez points out that ñThis campaign [criminalization of social protest] is run by Yanacocha in 

complicity with the government, but we remain resolute in our struggle to oppose the Conga project, because they 

want to convert my community into a tailings deposit and we will not allow thaté I stand firm in my struggle even 

if I go to jail. I am not frightened by the accusation. Accusations will come over and over again, but I will not give 

up my struggle. I was born here and will tirelessly defend my community.ò Wilfredo Cholan, ñCajamarca: Denuncian 

a la dirigente Elvira V§squez por protesta contra Conga,ò in Noticias Ser, Lima, March 2015, online: 

<https://blognoticiasser.lamula.pe/2015/03/06/cajamarca-denuncian-a-la-dirigente-elvira-vasquez-por-protesta-contra-

conga/noticiasser/> (retrieved 30 April 2017). 
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police; in August 2011, she and her daughter were beaten unconscious. In May 2012, police 

attempted to evict her from their land; in the days that followed, MY filed a criminal complaint 

against Maxima and her family.205 In October 2012, a local court ruled that the family were 

guilty of illegal occupation of the land, issued a suspended sentence of 3 yearsô imprisonment 

and ordered them to pay damages to MY. In August 2013, however, an appeal court found the 

decision null and void due to errors of law and facts as well as ignoring evidence favourable to 

the family, and ordered a new trial.206 In August 2014, a new trial court sentenced Maxima and 

her family on charges of aggravated usurpation and trespassing to suspended prison term of two 

years and eight months, and ordered to pay the costs of proceedings and a civil reparation for 

damages done to MY. The judge also ordered that the family must leave the disputed lands.207 In 

December 2014, however, a Criminal Appeal Court ruled in favour of the Acuña-Chaupe family. 

The ruling, in addition to declaring the innocence of the family, ordered the cessation of 

preventive eviction existed against them and also ordered the cessation of the provisional 

administration of the Maximaôs land that the trial judge had awarded MY.208 In February 2015 

the Supreme Court dismissed the appeal (Recurso de Queja) brought by MY and, in May 2017, it 

                                                 

205 On 30 January 2013, Diroes police came back to Maximaôs home, hit her and her family, damaged their property, 

killed several of their animals and tried to evict them by force. 
206 Front Line Defenders, ñPeru: Attempted forced eviction of, and death threat against, human rights defender Ms 

Máxima Acuña de Chaupe and her family,ò February 7, 2014, online: 

<https://www.frontlinedefenders.org/en/case/case-history-maxima-acuna-de-chaupe#case-update-id-517> (retrieved 

30 April 2017). 
207 Given that during this first criminal trial the Chaupe family submitted documents proving ownership of their 

land, which were accepted by the appeal court, MY changed its legal strategy in the second trial accusing the family 

for usurpation and trespassing. Front Line Defenders, ñUpdate: Peru ï Human rights defender Ms.Máxima Acuña 

de Chaupe and family receive suspended prison sentences and ordered to pay damages,ò August 8, 2014, online: 
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Vásquez, Director and lawyer of Grufides, in NoticiasSer.Pe, February 10, 2016, online: 
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dismissed as well MYôs last appeal (Recurso de Casacion).209 The company has now initiated a 

civil proceeding to prove that the company owns the disputed land. Despite a favourable final 

ruling in the criminal proceedings, as of May 2017, Maxima and her family continue getting 

harassed and enduring attacks, the invasion of their home and destruction of their properties by 

MYôs employees, Police and Forza security guards.210 

Today, the leverage, influence and ñimmunityò of MY in Peru are so great that a 

congressman points out that MY "acts as a State within the Peruvian State without respecting 

legal decisions and judgments.ò211 Indeed, as a journalist writes, ñYanacocha runs a parallel 

government in Peru. The transnational company owned by Newmont, Buenaventura and the 

World Bank literally does what it wish in the country. Yanacocha has Peruôs National Customs 

and Tax Administration Office in its pocket, representatives in the Congress, the national police, 

the judiciary and a powerful media group at its service.ò212 Despite the asymmetry between MY 

and affected Indigenous communities, resistance to large-scale mining projects has been 

especially significant in Cajamarca (as well as in Piura, next case) where communities and 

movements have challenged and impeded MYôs Conga mining project from moving forward. 

                                                 

209 Grufides, "Corte Suprema de Lima absuelve definitivamente a Maxima Acuña y su familia del delito de 

usurpacion agravada," in Grufides Noticias, May 3, 2017, online: < http://www.grufides.org/content/corte-suprema-
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<https://www.servindi.org/actualidad/122585> (retrieved 30 April 2015); Marisa Glave Remy, ñContra el Terror,ò 

in NoticiasSer.pe, Lima, February 4, 2015, online: <http://www.noticiasser.pe/04/02/2015/contraluz/contra-el-

terror> (retrieved 30 April 2017). 
212 Carlos Alonso Bedoya, ñEl Gobierno de Yanacocha,ò in Diario Uno, 8 February 2015, online: 
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Affected peasant/local communities have increasingly invoked global categories of óIndigenous 

rightsô and óenvironmentô to campaign against MY in the region. The incorporation of 

Indigenous and environmental rights discourse has been promoted and supported by national 

NGOs such as the International Institute of Law and Society and Grufides.213 

2.3.4 Domestic and International Legal Claims 

Whereas criminal proceedings and investigations against numerous Indigenous and 

peasant leaders and human rights activists have been initiated, the death and injury of several 

Indigenous villagers and activists during protests against MY mining projects remain 

unpunished.214 Furthermore, according to environmental engineer Reinhard Seifert, legal claims 

filed regarding water and soil pollution in Cajamarca have been closed and forgotten despite an 

abundance of evidence due to ñthe notorious corruption among judges and prosecutors. Most of 

them do not confront MY and in exchange they receive some perks. In these cases, all claims end 

up falling on deaf ears and, therefore, they are not investigated as they should be.ò215 

Despite the difficulties and barriers, affected Indigenous communities, with the support 

of human rights NGOs, have initiated three important legal claims: 

1) Dispossession of Negritos Communityôs Lands 

                                                 

213 Raquel Yrigoyen, ñWho is applied to the rights of Indigenous peoples?ò in Servindi, Lima, 06 October 2014, 

online: <https://www.servindi.org/actualidad/115165> (retrieved 30 April 2017). 
214 Cordinadora Nacional de Derechos Humanos, CEJIL, FEDEPAZ, GRUFIDES (2013), supra note 202 at 5-7; 

Nylva Hiruelas, ñTerritorio Yanacocha: relatos de impunidad,ò in Gran Angular, 26 April 2015, online: 
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Lynda Sullivan, ñPeruôs Conga Mine Conflict: Cajamarca Wonôt Capitulate,ò in Upside Down World, 1 May 2014, 

online: <http://upsidedownworld.org/archives/peru-archives/perus-conga-mine-conflict-cajamarca-wont-capitulate/> 

(retrieved 30 April 2017). 
215 Diego Cupolo, ñIn Peru, Scientist Documents the Impacts of Continentôs Largest Gold Mine,ò in Upside Down 

World, 3 February 2015, online: <http://upsidedownworld.org/main/peru-archives-76/5207-in-peru-scientist-
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On March 2011, the community filed, as a final domestic legal resort, a constitutional 

amparo action before a civil court in Cajamarca relying on international human rights law. The 

legal action argues that MY and the State have violated the Negritos communityôs rights to 

property and illegally removed a large tract of lands from their communal property through 

expropriation and easement (between 1993-1995); and that both the State and MYare responsible 

for ongoing violations of the Communityôs rights as protected by the Peruôs Constitution, the 

American Convention on Human Rights, and ILO Convention Nº 169. The case is still ongoing 

before the Constitutional Tribunal.216 

2) Choropampa Mercury Spill 

The June 2000 mercury spill at Choropampa generated a series of lawsuits and private 

settlement agreements between MY and individual peasant families, including an administrative 

proceeding against MY, and a criminal proceeding against the driver of Ransa, MYôs transport 

company contractor. On September 2000, the driver of the Ransa was indicted with crimes 

against life, health and safety (causing negligent injuries) and sentenced to two years of 

suspended prison and ordered to pay civil reparation in favour of the victims.217 The Ministry of 

Energy and Mines initiated an administrative proceedings for violation of environmental 

standards and ordered MY to pay a fine; however, the amount collected did not reach the 

victims, but rather it was destined for the Ministry of Energy and Mines.218 Aiming to avoid 

                                                 

216 Justicia Viva, Balance general de casos del area de Pueblos Indígenas y litigio constitucional del IDL, December 

2015, online: < http://www.justiciaviva.org.pe/webpanel/doc_trabajo/doc18122015-091041.pdf > (retrieved 30 

April 2017); Charis Kamphuis (2012), supra note 165 at 248-250. 
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salud contra Esteban Blanco Bar y otros.] The amount ordered to pay as civil reparation for the victims were 
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subrogation. Grufides, ñCaso Yanacocha: Choropampa,ò Report, Derechos Humanos-Mineria y Salud, March 2010, 

(unpublished report, on file with author). 
218 Peruôs Ministry of Energy and Mines, Resolucion Directoral No. 103-200-EM-DGM. Ibid. 
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lawsuits, MY entered into extrajudicial settlement agreements with a significant number of 

villagers (about 749) as well as with local authorities.219 These agreements, however, have been 

the subject of significant controversy because they were highly divisive and contain clauses in 

which MY declares not to have any responsibility in the mercury spill and the villagers expressly 

waive the right to file any kind of civil , criminal or administrative action before any jurisdiction 

both domestic and foreign.220 To date many affected villagers still remain embroiled in civil 

claims against MY in local courts, which suffer from delays, a serious lack of access to adequate 

legal counsel and inadequate funds to collect and prepare the evidence needed to substantiate 

their claims.221 

In 2001 and 2002, in an attempt to find justice and secure just compensation, 

Choropampa residents filed two lawsuits against Newmont in U.S. courts with the support of 

U.S. and Peruvian law firms.222 These proceedings were settled through arbitration six years 

later, reaching transactions considered ñconfidential by mutual agreement.ò223 Yet, these 

settlements were marked with significant controversy involving allegations of fraud, 

misrepresentation, divisive compensation amounts and incompetence against the U.S. and 

Peruvian law firms.224 Grufidesôs founder Marco Arana declares that óYanacocha bought 

                                                 

219 Grufides, ñCaso Yanacocha: Choropampa,ò supra note 217. 
220 Ibid; Newmont Mining Corporation, Newmont Annual Report 2014 (Nevada: Newmont Mining Co.) at 140, 
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impunity for 3 million dollars.ô225 As a Canadian lawyer argues, ñserious allegations against 

Yanacocha officials, State authorities, certain NGOs, and individual lawyers and law firms 

continue to cast a dark legal shadow over the Choropampa accident.ò226 Given the International 

Finance Corporationôs share in MY, in December 2000 the Frente de Defensa de Choropampa 

filed complaints against MY with the Office of the Compliance/Advisor Ombudsman (CAO)227 

alleging that the adverse impacts being experienced by those exposed to the mercury had 

worsened and that MY failed to honor its commitments to affected individuals.228 The complaint, 

however, failed to proceed from an initial investigation to a conflict mediation phase and did not 

enter the subsequent compliance phase of the CAO process. According to the CAO websiteôs 

succinct information, it decided against pursuing a health study due to a lack of institutional and 

social support (including the Ministry of Health) and closed the case in November 2003.229 In 

2002 the National Coordinator of Communities Affected by Mining (CONACAMI) filed a 

petition before the IACHR, alleging that the State and the company violated fundamental rights 

                                                 

225 In regard to the second litigation, in 2009, affected municipalities in Cajamarca signed a highly controversial 

settlement agreement with Newmont. It has been reported that Newmont paid $3,000,000 to settle the lawsuit. The 
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of Choropampaôs population, but the petition apparently was refused for not complying with 

procedural requirements.230 

3) Grufidesôs Surveillance and Harassment 

In regard to allegations of harassment and surveillance of Grufides and community 

leaders conducted by MYôs private security force, Forza, no criminal proceedings were initiated. 

Although the chief of the surveillance operation and at least some members of his team were 

identified as workers for the security company Forza, the case ended up being dismissed and 

closed because for the prosecutor, Forza security companyôs actions were not criminal and there 

was not enough evidence to investigate the company.231 Having exhausted all domestic remedies, 

in May 2009, Grufidesôs lawyers filed a petition with the Inter-American Commission on Human 

Rights (IACHR), alleging that the Peruvian State violated its obligations under the American 

Convention on Human Rights to prevent and sanction Forzaôs criminal actions; the petition 

alleges that the State not only failed properly to investigate, prosecute and sanction the 

individuals and organizations responsible for Operación Diablo, but it was complicit in these 

acts.232 Eight years after its submission, the IACHR has not yet made a determination regarding 

its admissibility.233 
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On April 19, 2012, several Indigenous and peasants organizations filed a petition 

(Petition No. 716-12) before the IACHR requesting the protection of the ancestral territory of 

communities and peasant patrols in Cajamarca which would be affected by MY Conga project.234 

On May 5, 2014, the IACHR granted precautionary measures in favour of 46 leaders of peasant 

communities and patrols, including Maxima Acuña de Chaupe and her family and journalist 

César Estrada Chuquilin, and asked the Peruvian state to adopt the necessary measures to 

guarantee the life and physical integrity of the beneficiaries; reach agreement with the 

beneficiaries and their representatives on the measures to be adopted; and inform the 

Commission as to the steps taken to investigate the incidents that gave rise to the adoption of this 

precautionary measure.235 

2.4 Rio Blanco Copper S.A. (Monterrico Metals, United Kingdom-China) v. Segunda y 

Cajas and Yanta Indigenous Peasant Communities (Piura) 

They tortured us for three days, accusing us of being terrorists: ósons of bitches, 

youôre gonna die, why donôt you let the company do its work, you fucking 

ignorant Indians.ô When the prisoners cried out for God, they said óDINOES is 

Godôé 

Mario Tabra Guerrero, president of Ayabaca Defence Front (Testimony)236 

On August 1, 2005, thousands of members of Indigenous and peasants communities of 

the Ayabaca and Huancabamba provinces (in the northern region of Piura) participated in a 

                                                                                                                                                             

personal integrity of the beneficiaries, asking for them to be assigned a police guard and requesting information on 

any judicial action taken by the State to resolve the case. See IACHR, Second Report on the Situation of Human 

Rights Defenders, OAS/Ser.L/V/II, doc. 66 (Dec. 31, 2011) at 138. 
234 The case is still pending to be determined its admissibility. 
235 IACHR, Precautionary Measures No. 452/11 May 5, 2014, online: 

<http://www.oas.org/es/cidh/decisiones/pdf/2014/MC452-11-ES.pdf> (retrieved 30 April 2017). 
236 Carlos Castro, ñUn Crimen Impune,ò in La Republica, 11 January 2009, online: 

<http://cajamarca.de/mine/torturas-majaz.pdf> (retrieved 30 April 2017); International State Crime Initiative, 

ñTorture at the R²o Blanco Mine ï A State-Corporate Crime? ï Testimony Project,ò 15 September 2014, online: 

<http://www.statecrime.org/testimonyproject/peru> (retrieved 30 April 2017). 
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peaceful march protest against Rio Blanco Mining Project (initially known as a Majaz mining 

project). The march was violently repressed by a strong police contingent who fired tear gas and 

gun shots from helicopters. Many demonstrators were injured, including Melanio Garcia who 

was shot in the neck and later died while he was in captivity.237 Mario Tabra Guerrero, together 

with 32 other protestors, including two women and Melanio Garcia, were intercepted, taken 

inside a mining camp and tortured by the police (Special Operations Unit- DINOES) and private 

security forces (Forza) working for Rio Blanco Cooper SA (initially known as Minera Majaz 

SA), a subsidiary of the British-Chinese mining company Monterrico Metals. After three days of 

torture in captivity, the peasants were freed and charged with terrorism.238 

The region of Piura is considered a new frontier in the expansion of mining in Peru.239 

Before Monterrico Metals, another Canadian company, Manhattan Minerals Corporation, sought 

to initiate a gold mining project in Tambogrande; after six years of sustained protest by local 

populations, during which the main leader of the opposition was murdered, Manhattan Minerals 

finally withdrew its proposal in 2003.240 

2.4.1 The Actors in the Conflict 

Rio Blanco Copper S.A. (RBC) 

                                                 

237 Keith Slack, ñMining Conflicts in Peru: Condition Critical,ò Oxfam America, March 2009 at 4, online: 

<https://www.oxfamamerica.org/static/oa3/files/mining-conflicts-in-peru-condition-critical.pdf>; see also Elizabeth 

Prado, ñEn Majaz si se Torturo el 2005,ò in La Republica, 09 January 2009, online: 

<http://cajamarca.de/mine/torturas-majaz.pdf > (retrieved 30 April 2017). 
238 Cordinadora Nacional de Derechos Humanos, CEJIL, FEDEPAZ, GRUFIDES (2013), supra note 202 at 22. 
239 Anthony Bebbington and Jeffrey Bury, ñPolitical Ecologies of the Subsoil,ò in Anthony Bebbington and Jeffrey 

Bury, Eds., Subterranean Struggles: New Dynamics of Mining, Oil, and Gas in Latin America (Austin: University of 

Texas Press, 2013) at 16. 
240 Moises Arce (2014), supra note 179 at 73; Havard Haarstad and Arnt Floysand, ñGlobalization and the power of 

rescaled narratives: a case of opposition to mining in Tambogrande, Peru,ò (2007) 26:3 Political Geography 289-

308; Guarango Film and Video, Tambogrande: Mangos, Murder, Mining, Directed and Produced by Ernesto 

Cabellos and Stephanie Boyd, 2007. 
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Rio Blanco Copper S.A (a subsidiary company) is wholly owned by British Monterrico 

Metals plc (MM).  MM is a resource development company incorporated in the UK in 2001, 

currently with corporate headquarters in Hong Kong. MM operates exclusively in Peru where it 

has seven projects (four in gold, two in copper and one in silver); currently the most significant 

and most advanced of these projects is the Rio Blanco project.241 Monterrico Metals recognized 

and praised Peruôs new legal framework established in the 1990s; it points out:  

In 1991, the mining law was simplified and now provides an attractive framework for 

development of minerals projects. There are few limitations on holding mineral 

concessions in Perú. Concessions can be held 100% by national or foreign companies 

indefinitely provided that an annual fee of US$3.00 per hectare per year is paid to the 

government as a land tax. The same concession title is valid for exploration and for 

mining; hence, there is no complicated 'conversion' procedure. Peru's clear and simple 

mining law and excellent geological potential has helped the country to attract one of the 

largest budgets for minerals exploration and development in the world.242 

In April 2007, a Chinese consortium, Xiamen Zijin Tongguan Development Co. Ltd (the Zijin 

Consortium) acquired a majority shareholding (89.9 percent) in MM; in September 2007, the 

South Korean LS-Nikko Cooper Inc. acquired the 10 percent of its shareholding. As of June 

2017, the Zijing Consortium owns the majority shareholding of the Rio Blanco project with 45 

percent; two other Chinese companies (Tongling Nonferrous Metals Group Co. and Xiamen 

C&D Real Estate Co.) own 35 and 20 percent respectively.243  

Indigenous / Peasants Communities (Segunda y Cajas and Yanta) 

 

                                                 

241 Anthony Bebbington, et al., Mining and Development in Peru: With Special Reference to the Rio Blanco Project, 

Piura (London: Peru Support Group, 2007) at 14. 
242 Monterrico Metals, Peru, online: <http://www.monterrico.com/s/Peru.asp> (retrieved 30 April 2017). 
243 Rio Blanco Cooper, Proyecto Rio Blanco, online: <http://www.rioblanco.com.pe/nuestros-accionistas/>; 

Monterrico Metals, Company Profile, online: <http://www.monterrico.com/s/CompanyProfile.asp> (retrieved 30 

April 2017).  
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Rio Blanco mining project is located in the lands of two peasant communities, Segunda y 

Cajas (Huancabamba province) and Yanta (Ayabaca province).  Both communities are legally 

recognised as self-governing Indigenous peasant communities and their lands are also legally 

registered. The initial mining project covered an area of 6,472 hectares in Huancabamba and 

Ayabaca provinces. The company later requested and received additional mining concessions, 

bringing the total to nearly 29,000 hectares, in what is slated to become a future ñmining 

district.ò244 The members of these affected communities (and other peasant communities in the 

region) are organized in rondas campesinas (peasant patrols) which are highly structured 

organizations whose roles combine vigilance, local justice and representation.245 In late 2005, the 

Frente por el Desarrollo Sostenible de la Frontera Norte del Peru (Front for the Sustainable 

Development of the Northern Frontier of Peru) was established and brought together the mayors 

of the four provinces likely to be affected by the Rio Blanco project, local defense fronts, peasant 

patrols, and leaders of affected Indigenous and peasant communities.246 

The Red Muqui is a network of national and local NGOs that seek to promote sustainable 

development, as well as expand and defend the rights of rural and Indigenous communities and 

populations in areas of mining influence;247  One of the NGOs of Red Muqui network is the 

                                                 

244 The company suggested that the proposed mine would likely be the beginning of a much larger ómining districtô 

in the whole region. A. Bebbington, et al. (2007), supra note 241 at iv; Javier Jahncke, La Violacion de los Derechos 

Humanos por Parte de las Empresas: El Caso Rio Blanco / Majaz en Peru,ò in Aportes DPLF, No. 15, Año 4, 

September 2011 at 50. 
245 Alenjandro Diez, ñRonderos y Alcaldes en el conflict minero de Rio Blanco en Piura, Peru,ò in Jose Bengoa, Ed., 

Movimientos Sociales y Desarrollo Territorial Rural en America Latina (Santiago: Editorial Catalonia, 2007) at 

432-443. 
246 Anthony Bebbington, ñSocial Conflict and Emergent Institutions: Hypotheses from Piura, Peru,ò in Anthony 

Bebbington, Ed., Social Conflict, Economic Development and Extractive Industry: Evidence from South America 

(New York: Routledge, 2012) at 76. 
247 Red Muqui Network, online: <http://www.muqui.org/> (retrieved 30 April 2017). 
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Ecumenical Foundation for Development and Peace (FEDEPAZ),248 which has been providing 

significant support and legal assistance to affected communities in Piura. 

2.4.2 Nature and Scope of the Conflict and Violations of Indigenous Rights 

The protest of Segunda y Cajas, Yanta and surrounding communities is in response to a 

perceived risk of contamination by a proposed large-scale, open-pit mine which would 

irreversibly affect their livelihoods, health and life. The Rio Blanco project site is near the crest 

of the Andes, located in primary cloud forest in the Huancabamba Mountains, which comprise a 

fragile biological corridor for endangered species, and which feeds major rivers running to the 

coast and into the Amazon River. Communities in this area rely mainly on farming, raising cattle 

and growing crops for the local market and export.249 Given that the company estimates the 

project will be among Peruôs top two copper mines and possibly one of the very largest in South 

America, the social, economic and environmental effects that it would induce are likely to be 

great.250 The effect on the quantity and quality of water would be critical, as the company had 

proposed to use large quantities of the local water resources in its mining processes and given 

that the region of Piura is desert or semi-desert and local livelihoods are highly dependent on the 

water draining from the area where the mining project is located.251 

In addition, the legality and legitimacy of Rio Blanco Cooperôs presence on the 

communitiesô lands has been questioned since the beginning of the exploration phase in 2003. 

                                                 

248 FEDEPAZ, online: <http://www.fedepaz.org/index.php?option=com_content&view=featured&Itemid=31> 

(retrieved 30 April 2017). 
249 Julio C. Postigo, Mariana Montoya and Kenneth R. Young, ñNatural Resources in the Subsoil and Social 

Conflicts on the Surface: Perspectives on Peruôs Subsurface Political Ecology,ò in Anthony Bebbington and Jeffrey 

Bury (2013), supra note 171 at 226-228; Oxfam America, "Rio Blanco: Massive copper project proposed for Cloud 

Forest,ò in Oxfam America, March 3, 2009, online: <http://www.oxfamamerica.org/explore/stories/rio-blanco-

massive-copper-project-proposed-for-cloud-forest/> (retrieved 30 April 2017). 
250 Anthony Bebbington, et al. (2007), supra note 241 at iv-v. 
251 Ibid. 
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Claiming that the company illegally occupied their lands, affected communities have opposed 

the project. Even though the project is still only at the exploration stage, communities have 

already lost access to grazing land as well as to the right of access over lands that they and their 

animals had previously traversed.252  As the resistance became persistent and more organized, 

the response of the company and government was violent and aggressive.253 The conflict has left 

seven people dead, several disabled and over 700 persons investigated and / or prosecuted by 

Peruvian courts, including leaders, community members, authority officials and technical 

advisers.254 

2.4.3 Contention and Power Imbalances between Rio Blanco and Indigenous 

Communities 

At the heart of the conflict between affected communities who depend on farming for 

their livelihoods and Rio Blanco Cooper and the State, which are promoting the establishment of 

a ñmining district,ò is the legality and legitimacy of the project. According to mining regulations, 

Segunda y Cajas and Yanta communities, like all surface owners, do not own the subsoil rights; 

the State does. Yet, according to the General Law on Peasant Communities and the Land Law,255 

community members have to give a two-thirds majority approval in the community assembly 

before the surface can be used and occupied by any third-party actor possessing rights to explore 

and exploit the subsoil. According to a Peruvian human rights lawyer, the company never 

                                                 

252 Ibid. 
253 Anthony Bebbington, ñSocial Conflict and Emergent Institutions: Hypotheses from Piura, Peru,ò in Anthony 

Bebbington (2012), supra note 246 at 75-88. 
254 Javier Jahncke (2011), supra note 244 at 50; Cecilia Cherrez, et al., Eds., ñCuando Tiemblan los Derechos: 

Extractivismo y Criminalization en America Latina,ò OCMAL-Accion Ecologica, Quito, Ecuador, November 2011 

at 114-117. 
255 Ley 24656, ñLey General de Comunidades Campesinas,ò April 13, 1987; Ley 26505 (Land Law), "Ley de la 

Inversion Privada en el Desarrollo de las Actividades Economicas en las Tierras del Territorio Nacional y de las 

Comunidades Campesinas y Nativas," July 17, 1995. 
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fulfilled this requirement.256 Only a handful of leaders gave the company permission to proceed, 

and even then only for óseismicô tests; permission was not given for mineral exploration or the 

establishment of a mine camp. Assemblies in both communities subsequently rescinded 

permission and demanded the withdrawal of the company in 2003, which were sent to the 

Ministry of Energy and Mines.257 

The government declared the project óof national interestô in 2003,258 despite the 

communities of Segunda y Cajas and Yanta unanimously rejecting it, and in November of the 

same year, the Ministry of Energy and Mines approved the projectôs environmental impact 

assessment, which led to further protest marches.259 In April 2004 clashes between demonstrators 

and police resulted in several injuries and the death of Reemberto Herrera.  Ten police initially 

charged with this killing were later absolved.260 A second march and clash with the DINOES 

police at the end of July 29, 2005, involving 2,000 to 3,000 community members, ended with 

several serious injuries, the death of Melanio Garcia and the detention, captivity and torture of 32 

community members at the companyôs mining camp. Prosecutor Félix Toledo Leiva visited the 

mining camp on August 2, yet did nothing to remedy the situation or protect the victims. The 32 

detainees reported that they were beaten, kicked, blindfolded, and subjected to verbal abuse by 

                                                 

256 Javier Jahncke, coordinator of the Economic, Social, Cultural and Environmental Rights Area at FEDEPAZ, 

argues that instead, the company submitted the signatures of a group of individuals, and the Ministry of Energy and 

Mines granted authorization to initiate operations based on these signatures. However, it turned out that the signers 

had given permission some time ago to a different company, Minera Coripacha SA, which had conducted 

exploration and prospecting in the area and subsequently terminated its operations. Javier Jahncke (2011), supra 

note 244 at 50. 
257 Anthony Bebbington, ñSocial Conflict and Emergent Institutions: Hypotheses from Piura, Peru,ò in Anthony 

Bebbington (2012), supra note 246 at 75. 
258 According to the Peruvian Constitution, the President can ñdictate extraordinary measures through emergency 
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paragraph 19. 
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kilometres of an international boundary. Global Witness (2014), supra note 95 at 11. 
260 Anthony Bebbington, ñSocial Conflict and Emergent Institutions: Hypotheses from Piura, Peru,ò in Anthony 

Bebbington (2012), supra note 246 at 75. 
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DINOES officers and Forza security guards. They also stated that plastic bags filled with a 

chemical powder from the tear gas canisters were placed over them, covering half their bodies, 

which caused damage to their vision and skin burns. The two women in the group reported they 

were sexually assaulted and threatened with rape.261 It has been reported that around 200 

members of the affected communities, including their leaders, were charged with violent conduct 

for their participation in the second march.262 

In August 2006, Monterrico Metals appointed Richard Ralph, former British Ambassador 

to Peru from 2003-2006, as Executive Chairman of the Board of Directors. According to an 

independent British delegationôs report, during his time as Ambassador, Ralph was active on 

mining issues and among other things helped create an informal group of the Embassies (UK, 

Canada, Australia, U.S. and others) to discuss mining issues and support the sector.263 This group 

of Embassies, according to U.S Embassy cables, ñstepped up efforts to improve coordination 

with major foreign investors with an eye to reducing anti-mining violenceéand to help to 

improve the investment climate and security conditions in mining communities.ò264 The 

Embassiesô efforts aimed to channel mining executivesô concerns to the government in order to 

(among others) enhance criminal laws to prosecute private property damages and road blockades 

and introduce legislation to curb the power of NGOs who were ñblame for everything and should 

                                                 

261 Javier Jahncke (2011), supra note 244 at 51-52. 
262 Wendy Coxshall, ñôWhen They Came to Take Our Resourcesô: Mining Conflicts in Peru and their Complexity,ò 

in (2010) 54:1 Social Analysis 35 at 38. 
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Bebbington, et al. (2007), supra note 241 at 26-27. 
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leave the country.ò265 In the same year, Ralph points out, ñthe political context in Peru has 

become more favourable following the election of Alan Garcia in June 2006é Garcia heads a 

stable, pro-Western, pro-free market, mining friendly government and he and government 

leaders at national and regional level are all giving the Company and the Rio Blanco Project 

robust political support vis-a-vis opposition activists.ò266 In late 2006, the government of Garcia 

enacted several laws to criminalize protest and passed a law which provided the government 

more control over NGOs.267 In July and November 2006, the Ombudsmanôs office issued a 

report questioning the legality and legitimacy of the project, detailing numerous illegalities in the 

process that authorized the exploration concession, including a failure to consult affected 

communities.268  However, in December 2006, the company issued a press release saying the 

government had confirmed its legal title over the surface rights covering the project. 

In March 2007, an independent British delegation issued a report, after a fact-finding 

investigation, identifying Peruvian government policy as a significant cause of socio-

environmental conflicts in Piura, concluding that ñnon-violent protest and the democratic process 

have completely failed local populationsò.269 In September 2007 affected communities organised 

                                                 

265 Jose De Echave, ñPeru: Wikileaks, Empresas Mineras y Embajadas,ò Lima: CooperAccion, 2 February 2011, 
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266 Monterrico Metals plc. Annual Report and Account 2006, online: 
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a referendum in which the overwhelming majority ï approximately 95 percent of voters ï 

registered their objection to the Rio Blanco project. The referendum drew the wrath of President 

Garcia and Prime Minister Castillo who vigorously declared that ñthe vote was non-binding and 

it was not considered legal.ò270 Javier Janhcke, a human rights lawyer supporting affected 

communities, received death threats in March and September 2007.271 In May and June 2008, 

President Garcia enacted Legislative Decree 1015 and 1073 which prescribed that only 50 

percent plus one (instead of two-thirds of the community general assembly) of the members of 

the communities (both in the Andes and Amazon region) would be needed to approve a sale or 

lease of land to private investors. Both Decrees, however, were repealed by Congress after a 

widespread mobilization and protest of Indigenous and peasants communities in October 

2008.272 

In January 2009, Garciaôs government extended Monterrico Metalsô concessions (adding 

27 more concessions, bringing the total to nearly 29,000 hectares).273 Tensions rose again in 

2009, when attempts by the police to arrest suspects for damaging the mining site resulted in the 

                                                 

270 While Indigenous and peasant communities flocked to the polling stations, Garc²a asked the public ñAre we 

going to let misinformation and ideological manipulation stand in the way of the countryôs progress? What do we 

Peruvians want? To stay where we are, or to grow?ò Milagros Salazar, ñPeru: Communities Say óNoò to Mining 

Company in Vote,ò in Inter Press Service, 17 September 2007, online: <http://www.ipsnews.net/2007/09/peru-
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271 La Republica, ñAmenazan de muerte a promotor ambientalista de ONG,ò in La Republica, Lima, 10 October 
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(retrieved 30 April 2017). 
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agreement with the United States. Lila Barrera-Hernandez, ñOne Step forward, two steps back: Peruôs approach to 

indigenous land and resources and the law,ò in L. Godden and M. Tehan, Eds., Comparative Perspectives on 

Communal Lands and Individual Ownership (New York: Routledge, 2010) at 174-175. 
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Opera a Ambos Lados de la Frontera de Peru y Ecuador," in La Republica, Lima 14 January 2009, online: 
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deaths of two local residents, Gástulo Correa and Vicente Romero, from the Cajas community.274 

At this time the government was eventually prompted into action; the project was suspended, 

albeit temporarily, helping to ease the immediate tensions. Yet, the underlying issues, legality 

and legitimacy, were never addressed and instead a date of 2015 was set for work at the site to 

resume.275 

In October and November 2014, the company and the Ministry of Energy and Mines, 

initiated an awareness campaign on mining with the population of the city of Huancabamba. 

While the Ministry of Energy and Mines has begun to develop workshops on mining promotion 

and participation mechanism of citizens, the company has reopened its administrative office in 

Huancabamba and has begun to implement community and social assistance programs with local 

populations. These facts, as well as the reactivation of several lawsuits against Indigenous and 

peasants for events dating from 2007 and the attempt to close investigations for the deaths, 

torture and serious injuries against farmers in the hands of the police, indicate a continuation in 

the companyôs strategy.276 In September 2016, the Ministry of Energy and Minesô Environmental 

Affairs office approved ñthe modification and updating of the rehabilitation plan for the Rio 
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Blanco mining exploration project.ò277 This decision has caused concern in affected 

communities, as the approved plan has not been consulted with them. The company has 

announced that it could start the mining exploitation phase in 2021.278 

In November 2016, during the Asia-Pacific Economic Cooperation (APEC) summit held 

in Lima, Peru, Chinaôs President Xi Jinping and Peruôs President Kuczynski signed new trade 

deals to enhance their 2009 trade agreement, including deals to strengthen and promote mining 

investments, among them the Rio Blanco mining project.279 This volatile situation continues 

generating concern in affected communities that maintain their opposition to the mining project. 

In this context, it is difficult to imagine how renewed confrontations can be avoided once the 

Chinese Zijin Consortium, which also holds concessions on the Ecuadorian side of the border, 

escalates its exploration activities in the area. ñAnti-mining rhetoric in Piura is becoming 

noticeably more radical in the interim, with a disconcerting number now talking of how they are 

prepared to die protesting. Better that, they say, than to die from the mineôs contamination 

thereafter.ò280 

2.4.4 Domestic and International Legal Claims 

There are two significant legal actions initiated at the domestic level regarding the Rio 

Blanco Cooper operations in Peru, regarding usurpation of communal lands and torture of 

community members during a peaceful march protest against Rio Blanco project. 
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The Crime of Usurpation of Communal Lands 

The actions and activities of Minera Majaz and its successor, Rio Blanco Copper, 

occurred without the permission of the affected peasant communities, which according to the 

Ombudsman Office constitutes a violation of Peruvian and international human rights law.281 

The involvement of the Ombudsman Office, at the request of Segunda y Cajas and Yanta 

communities, was significant; it prepared and published a report in November 2006 which 

concluded that Rio Blanco Copper did not have ñauthorization for the surface use of the ownerôs 

lands,ò and that its operations were therefore illegal. It recommended that the Ministry of Energy 

and Mines establish an internal office responsible for verifying the validity of such 

authorizations in the future in order to avert potential conflicts.282 In 2007, the affected 

communities filed a criminal complaint against shareholders and officers of Rio Blanco Copper 

for the crime of usurpation before the Ayabacaôs prosecutor office. The prosecutor filed a formal 

complaint with the criminal court, and on November 2007, Judge Rafael Romero launched a 

legal inquiry over the issue against the Rio Blanco Copperôs board of directors. The company 

responded by filing seven habeas corpus petitions against the prosecutor. The prosecutor was 

subjected to administrative and criminal investigations, which were declared unfounded.  At the 

end, the company succeeded in having the case returned to the beginning.283 As of April 2017, 

the case remains under investigation. Affected communities aim to exhaust all available 

domestic remedies, before bringing the matter before the inter-American Commission on Human 

Rights. 

 The Torture Case 
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In July 2008, the National Coordinator of Human Rights and Fedepaz, on behalf of the 

victims of the detention, abuses and torture at Rico Blanco mining camp on August 2005, filed a 

criminal complaint against the police officers who participated in the operation and their 

commanders, medical doctors who examined the victims and reported that there were no signs of 

torture, security personnel from the mining company and its security contractor (Forza), and the 

prosecutor who was aware of the torture and failed to report it.284 In January 2009, the appalling 

claims of the victims were finally substantiated when a set of photographs depicting DINOES 

officers and Forza security guards engaged in cruel acts of abused and torture of the prisoners 

was leaked to a national newspaper.285 In March 2009 the local prosecutor in Piura rejected the 

complaint and closed the investigation. Fedepaz subsequently filed an appeal against this 

decision with senior prosecutors, who ruled that local officials had failed to pursue all lines of 

enquiry and that investigations should therefore resume. The local prosecutorôs office attempted 

to terminate the investigations on two further occasions, only to be later overruled by senior 

officials on appeal.286 

Three criminal investigations have been initiated: One conducted against two colonels 

and 12 other police officers, which is at the trial stage; another one conducted against two police 

generals and more than 300 low rank police officers, as well as directors and employees of Rio 

Blanco Copper and Forza Security Company, and two medical doctors; and a third investigation 

                                                 

284 Javier Jahncke (2011), supra note 244 at 51; National Coordinator of Human Rights Website, ñPhotographs 
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against former prosecutor Felix Toledo Leiva for the crime of omission.287 In regard with the 

first investigation, on May 2012, the prosecutor indicted the 14 police officers arguing that they 

committed crimes against humanity in the form of torture to the detriment of 28 peasants, and 

asked 10 yearsô imprisonment and a payment of 10,000 Soles (CAN$ 3,852) as reparation for 

each victim. In the second investigation, the prosecutor indicted only two police generals and a 

commander with crimes against humanity, aggravated torture and aggravated abduction, and 

asked for a 25 yearsô imprisonment and reparations.288 The third investigation ended on 

November 2012, when the Criminal Court of Appeals of Piura convicted former Prosecutor 

Toledo Leiva for failing to file a complaint in relation to the torture he witnessed, sentencing him 

to three years in prison, disqualifying him for a year from exercising a public function and 

requiring a payment of 6,000 Soles (CAN$ 2,313) for civil damages in favor of the State.289 

As a result of the hostile political climate and the failure of local prosecution to hold the 

company accountable, and following the publication of photographs documenting the 2005 

abuses, the victims filed a civil complaint against Monterrico Metals and its Peruvian subsidiary 

before the English High Court in June 2009.290 The case was pursued on the basis of 
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conventional tort; specifically it was brought under the Peruvian Civil Code for the harm 

committed against the captives and for negligence on the part of the U.K. parent company.291 

The core of the claimantsô allegations was that Monterrico was complicit in the torture and 

mistreatment in the following ways: a) the mine camp manager, calling the protesters terrorist 

members of ñShining Pathò, incited the police to attack and mistreat them; b) some employees 

and the mine security contractor, Forza (now owned by Swedish Securitas), participated in the 

mistreatment (including capturing, beating and taunting protesters, carrying police munitions, 

providing sacks and ropes to detain protesters); and c) the company failed to prevent the 

mistreatment that occurred over two to three days on the mine premises.292 Throughout the 

proceedings, Monterrico denied all these allegations. After a series of delays, chiefly caused by 

legal challenges mounted by the firm, a ten week trial was eventually scheduled commencing in 

October 2011. However, in July 2011 the proceedings were settled, on confidential terms, by a 

payment of compensation and legal costs, without admission of liability by the company.293 

The confidential out-of-court settlement has been controversial, because whereas 

compensation can represent a form of redress, ñthe full details of the events of August 2005 are 

unlikely ever to be established or publicly disclosed.ò294 Furthermore, the confidential nature of 

the settlement has caused significant division among some of the previously tight-knit 
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communities in Piura, resulting in a number of the victims feeling the need to move away.295  

And most importantly, the underlying issues that led to these abuses being committedðthe 

construction of Rio Blanco project and the criminalization of the communitiesô protestsðhave 

never been resolved.296As one NGO focusing on the Monterrico case stated: 

[W]elcome as it is for the farmers, this settlement does not address the fact that the 

criminalisation of protest and threats and violence against activists are on the increase 

around the world and that, in more and more cases, we are seeing collusion between the 

police and military authorities and the multinational mining companies. Even in this case, 

despite the settlement, [the] mine is still going ahead without adequate consultation with 

the community.297 

 

2.5 Conclusion 

Before the Law stands a doorkeeper. To this doorkeeper there comes a man from the 

country and prays for admittance to the Law. But the doorkeeper says that he cannot 

grant admittance at the momentéHe makes many attempts to be admitted, and wearies 

the doorkeeper by his importunityéBefore he dies, all his experiences in these long years 

gather themselves in his head to one point, a question he has not yet asked the 

doorkeeper: ñEveryone strives to reach the Lawéso how does it happen that for all these 

many years no one but myself has ever begged for admittance?ò The doorkeeper 

recognizes that the man has reached his end, and to let his failing senses catch the words 

roars in his ear: ñNo one else could ever be admitted here, since this gate was made only 

for you. I am now going to shut it. 

 

     (F. Kafka, Before the Law)298 

 

 

Our struggle is not only for my family and my land, is for all communities, for the 

protection of peoplesô health and the lagoonséIn Cajamarca there are communities 

where a great number of people have cancer because they have lead in their blood and 

nobody says and/or does anything.  I will not be silent. I know they will come to look for 
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me and they will disappear me, but in the farm field I was born and in the earth I shall 

die. 

Maxima Acuña de Chaupe (Indigenous woman from Sorochuco, 

Cajamarca, April 2015)299 

 

Behind the rhetoric of Peruôs economic growth, sustainable development and corporate 

social responsibility lies the flagrant violations of Indigenous peoplesô rights, and their persistent 

struggle to defend their land and their rights to clean water, as well as to demand respect, dignity 

and equal distribution of resources and power. The examination of the three conflicts 

demonstrates the existence of an asymmetric legal framework, which, on the one hand, 

promotes, protects and guarantees efficiently and forcefully the rights of MNCs, particularly 

their property and contract rights. On the other hand, Indigenous peoplesô rights, despite its 

formal and limited recognition in the Constitution and laws, have not been promoted, protected 

and guaranteed with the same force and efficiency. The degree of influence, leverage and access 

to the State by MNCs has reinforced this asymmetric legal framework and weakened public 

institutions, particularly those regulating and protecting Indigenous rights and environmental 

standards. Thus, this unequal legal framework and Peruvian institutions are the main source of 

the dispossession of Indigenous peoplesô lands and violations of their rights, and they have 

contributed to the immunity and impunity of MNCs. 

Testimonies of members of affected communities in the three conflicts analyzed reveal 

that MNCsô operations have caused, directly or indirectly, harmful environmental impacts, 

adverse health and economic effects, forced displacements, community division and breakdown 

of social fabric, violent deaths and serious injuries to community members during protest. As the 
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UN Special Rapporteur on the Rights of Indigenous Peoples confirms, ñ[F]or decades, extractive 

industries have had a devastating social and environmental impact on several of Peruôs 

indigenous peoples, without benefiting them greatly. Consequently, there has been a high level 

of discontent and mistrust among Indigenous peoples towards the State and the industrial 

extractive sector, leading to many protests and clashesò300  

The dispossession not only of their land, but also, cultures, and livelihood of Indigenous 

and peasant communities is recurrent across the three conflicts. The strategies through which 

dispossession are effected are violence and force, and legislative and discursive strategies.301 

Some of the violence used has involved the State security forces coupled with the criminalization 

of protest, while other acts have been the work of private security forces or extra-legal armed 

groups and individuals, or a convergence of State public power and MNCsô power. Under 

Peruvian law, police officers are allowed to work for mining companies when off-duty .302 

Discursive strategies are used by the government, mining companies and the mainstream media 

groups, emphasizing the status of Peru as ñhistoricallyò and ñnaturallyò a ñmining country,ò 

counterpoising modern productive extraction against unproductive, backward or impoverished 

farming alternatives, and framing ñeconomic developmentò on the basis of extractive 

industries.303 In addition, market mechanisms (cash payments) and corporate social responsibility 

(CSR) programs (such as special community development funds and/or initiatives) play a role in 

making dispossession both profitable and acceptable for affected communities. 
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The growth and proliferation of CSR programs, considered an important feature of the 

neoliberal regulatory rearrangements, has gone hand in hand with the growth of social conflict 

around mining in Peru.304 CSR programs are developed by companies (sometime in partnership 

with NGOs funded by foreign governments such as Canada)305 to convey the impression of 

action while limiting the cost of such programs. CSR programs aim in particular, to diffuse 

responsibility when necessary and deflect the claims of local communities, or to anticipate and 

dissipate conflict while closing down public debate that would threaten their projects. In Peru, as 

Bebbington argues, CSR programs can be seen as,  

a pack of interventionséthat combines control of large territories, regional economic 

power, social responsibility and very close relationships with political and military-police 

authoritieséthat combines market transactions and patronage relationships, and that in 

the process builds a wide-ranging web of relationships centred on the companyéthat 

begins to look very much like the [older] hacienda model that dominated the Andean 

countryside ...with deeply retrograde [and racist] attitudes towards Indigenous 

[communities].306 

A comparison of the three conflicts reveals the existence of intense social mobilization 

and resistance of Indigenous and peasant communities to defend their land rights, their 

environment and livelihood, their participation in the decision making process and fair 
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distribution of economic benefits. A prominent concern is about the actual or potential 

contamination and or loss of water resources that mining projects might lead to either through 

absolute reduction in availability or decline in water quality. Local and national human rights 

NGOs have provided important support to affected communities. When protest and conflict have 

arisen, in most of the cases, the government has failed to act as a credible and independent 

mediator; communities perceive the government as a biased mediator that backs corporations and 

criminalizes social protest. Since 2007, a number of legislative measures have been enacted, 

affecting the right to protest and encouraging impunity for police violence. As a result, 

Indigenous communitiesô leaders and members and human rights and environmental defenders 

have been the direct target of death threats, physical attacks, surveillance, stigmatisation and 

smear campaigns. Judicial harassment and the instrumentalization of criminal law have been 

particularly significant; hundreds of community leaders and human rights activists have faced 

criminal charges such as rebellion, terrorism, violence, usurpation, trespassing, disobedience or 

resistance to an official order, obstructing public officials, abduction, outrage to national 

symbols, disturbance or other public offences.307 

Another important issue revealed by the examination of the conflicts is how the 

privatization of services and privatization of power and coercion (another important feature of 

the neoliberal regulatory rearrangements) has benefited MNCs.308 The privatization of power and 

coercion, associated with policies that reduce the ability of the State to provide public services, 

has grown in size and importance; the most frequent forms of privatization are paramilitary 
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formations and private armies (security companies).309 In the context of Peruôs proliferation of 

private security companies, mining companies have hired them and use them internally as a 

private army (for instance, Forza). Furthermore, Peruvian police, both as an institution and as a 

labor force, has been partially privatized in the services of mining companies. Thus, a 

convergence of public and private power has been increasingly used by mining companies to 

confront and repress the growing protest of Indigenous and peasant communities. As a result, 

both private security guards and police forces working for the companies (Minera Yanacocha, 

Rio Blanco Cooper and others) have been implicated in serious human rights violations such as 

arbitrary detention, torture and murder.310 

Notwithstanding the Peruvian governmentôs persistent denial of Indigenous identity and 

opposition to using the term ñIndigenous peoplesò to refer to affected Andean communities, and 

despite its racist and derogatory connotations, peasant communities in the Andes have begun to 

adopt and identify themselves as Indigenous peoples, and ñcapitalize on its positive connotations 

as a universal term by articulating their campaign arguments against mining projects along the 

main global axes of indigeneity: sovereignty, autonomy/ pluri-ethnicity, and the indigenous-

environmental.ò311 Thus, given Peruôs weakened land rights regime, these communities have 

increasingly begun to claim the protection offered by international Indigenous rights regimes 

such as the ILO 169 and the UNDRIP, which allow them to substantiate legal claims at the 
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domestic level (Negritos peasant Community case) and ñaccess an international rights regime 

corresponding to their needsò (Conga case).312 

Overall, in situations where Indigenous rights have been violated (directly or indirectly) 

as a result of mining projects, the result is generally impunity for the perpetrators and lack of 

access to justice at all levels for the affected Indigenous and peasant communities. Legal actions 

taken in some instances either at domestic or international jurisdictions have gone to 

extraordinary lengths to be processed, have been delayed, dismissed, and or closed. Legal actions 

and litigation, however, as a part of a broader strategy taken by Indigenous and peasant 

communities (particularly in Cajamarca and Piura against Minera Yanacocha and Rio Blanco) 

have provided them opportunities to bolster their nascent organizations, by reaching and making 

connections with local, regional and national human rights NGOs, environmental and religious 

organizations, and sympathetic authorities, by providing a focus and injecting critical energy and 

attention that help to continue mobilizing their communities. Thus, increasingly, Indigenous 

communities, in Peru and worldwide, have been ñresorting to the grammar of international 

human rights to formulate their struggles and claims for justice.ò313 

Legal remedies and compensatory approaches, however, cannot solve the problems 

caused by pervasive land dispossession and forced displacement. What is required is a critical 

analysis of the alliances between multilateral institutions, MNCs and States, as well as the 

centre-periphery patterns of dynamic inequality within the global political economy. Next 
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chapter provides a historical overview of Indigenous peoples in Latin America, and discusses the 

encroachment on their lands and environment in a global political economic context. 
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Chapter 3: Indigenous Peoples in Latin America and the Global Political 

Economy: A Historical Overview 

Since the days when the sword and the cross made their way into the Americas, 

the European conquest punished the adoration of nature, which was seen as the 

sin of idolatry, with the punishments of whipping, hanging and burning.  The 

communion between nature and people, a pagan custom, was abolished in the 

name of God and later in the name of Civilization.  Throughout the Americas, and 

the world, we are paying the consequences of this divorce. (E. Galeano, 2008)314 

 

3.1 Introduction  

La Oroya, a mining city in the Peruvian Andes, whose inhabitants are mostly Indigenous 

and mestizo peoples, is classified among the ten most polluted cities in the world, and the 

children of the city are called ñthe Children of Lead.ò315  The source of the lethal contamination 

is a poly-metallic smelter and refineries plant constructed by U.S. Cerro de Pasco Copper 

Corporation in 1922316 and currently operated by the U.S.-based Renco Group Inc.ôs Doe Run 

Company. It has been reported that for years the Doe Run Company operated the smelter plant 

24 hours a day, continuously emitting toxic smoke laden with heavy metals in the densely 

populated city.317  The predicament of La Oroyaôs inhabitants has been also experienced by 
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Achuar, Quechua, and Kukuma Indigenous communities in the Amazonian region. Since 1971, a 

systematic disregard for environmental, social and human impacts has led to devastating water 

and soil contaminations on the area caused first by US-based Occidental Petroleumôs and then by 

Argentina-based Pluspetrolôs oil exploration and exploitation.318 On December 2013, the death 

of five Indigenous children was reported, allegedly as a result of oil contamination; one of the 

children was previously diagnosed with high levels of heavy metals (lead and cadmium) in his 

blood.319 

The predicament of Indigenous communities in Peru and all over the Americas as a result 

of mining and oil operations has a long history and has multidimensional economic, political, 

social and cultural causes and dynamics which have been instituted, supported, implemented and 

or enforced ï directly or indirectly -- by law.  The everlasting material wealth accumulation, the 

perpetual world economic expansion led by nation States and business enterprises, while 

undermining and shattering the well-being of the most vulnerable populations of the world, 

including Indigenous communities, has its roots in the epistemology of perpetual material 

accumulation and progress that guided the first European explorers arriving in the Americas in 

late 15th Century. As gold had become the new mark of wealth in the modern European world, 

the main objective of Christopher Columbusô expeditions was to reach lands rich in gold and 
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silver; he had persuaded the king and queen of Spain to finance his expeditions for that 

purpose.320 

Columbusô voyages were seen and celebrated as a great ñdiscoveryò enterprise that had 

been planned and achieved in the name of the progress of humanity. Yet the Americas were 

invaded, Eduardo Galeano writes, not discovered, since it had been inhabited by the Indigenous 

peoples who lived there for thousands of years prior to the colonial encounter. The Americas 

were 

not seen by the warriors and the monks, the notaries and the merchants who came in 

search of quick fortune and who imposed their religion and culture as the only and 

obligatory ones.  Christianity, born among the oppressed of one empire, became an 

instrument of oppression in the hands of another, one which was taking history by 

storm.  There were not any other religions, there could be only superstitions and 

idolatries; other cultures were nothing but ignorance.  God and Man lived in Europe; 

the New World was inhabited by demons and monkeyséSuch adventure of 

usurpation and plunder does not discover: it covers up.  It does not reveal: it hides.  To 

be successful it needs ideological alibis that turn arbitrariness into law.321 

 

Thus, in the Americas, inequality before the law lies at the root of real history. Yet 

official history is written by oblivion, not memory.322  Through the centuries, Indigenous peoples 

and their lands have been exploited, despoiled of gold and silver, nitrates and rubber, copper and 

oil; but their memories have also been usurped.  ñFrom the outset [they] have been condemned to 

amnesia by those who have prevented them from being.ò323  Indeed, Indigenous peoplesô 

memory has been stolen, appropriated, clouded or manipulated.  In these lands, as in other 
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continents, ñtraffickers in slaves have their statues in city plazas, while streets and avenues tend 

to bear the names of those who stole the land and looted the public purse.ò324 

This chapter provides a historical overview of the origins of Indigenous peoplesô 

contemporary problems and challenges, and locates them within the global political economy. It 

discusses the current globalization process affecting them, and the prominent role played by 

MNCs and international financial institutions (IFIs) in such process. The focus of this chapter is 

to highlight how the prevailing legal structures and doctrines in the twenty-first century seems to 

be inspired by the colonial legal doctrines elaborated by Vitoria which validated Indigenous land 

dispossession and the encroachment on their life and culture. 

The chapter is divided in five sections. Section Two will discuss the violent Iberian conquest, 

and the issue of colonialism and racism initiated in the 15th century and its long-lasting effects on 

the current economic, social and political situation of Indigenous communities. It will also 

examine the Creole independence and new republic period which in many economic and 

political aspects made Indigenous peoplesô situation worse. 

Section Three will discuss the current ñthird globalizationò process or neoliberal 

globalization process which encompasses the interventions of IFIs in the economies of Latin 

American states, and the increasingly prominent role played by MNCs.  In this context of 

intensifying globalization, powerful industrialized states have used international law and 

multilateral institutions to create an international and globalized legal structure ï a global system 

of power -- which facilitates, promotes and protects transnational corporate activity.325  Parallel 
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to this analysis, Section Three will also discuss Latin American statesô multiculturalism policies 

and the constitutional recognition of Indigenous peoples since the 1980s and 1990s, which has 

been considered by some scholars as ñneo-liberal multiculturalismò ï a project that recognizes 

certain aspects of cultural difference while advancing economic policies that contradict 

indigenous rights to self-determination and autonomy in practice.326 

Section Four will discuss the role of law and legal doctrines in this process of domination 

and hegemony.  Law, regarded as the most respected and cherished instrument of European 

civilization, became the most vigorous and effective instrument of European empire during the 

violent conquest and colonization of Indigenous peoples.327  Law continued playing a crucial role 

in shaping economic, social and political institutions during the post-independence creole 

republic, and it still plays a significant role in constituting, ordering and reordering elements -- at 

national and international levels -- of economic, social and political life that underpin 

asymmetries, inequalities and injustices. Section Five will provide a summary of the chapterôs 

main arguments, emphasizing the parallel predicaments of Indigenous peoples in the present-day 

and the colonial period and the prominent role of law has played in shaping this situation. 
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For the purpose of this dissertation, the term Latin America refers to all countries on the 

American Continent from Mexico southward, plus the Spanish-speaking countries of the 

Caribbean and Brazil.  The term óLatin Americaô as well as óAmerica,ô however, have been 

contested by Indigenous peoples because they are expression of the European ï Iberian 

colonization beginning in the 15th and 16th century, and they are foreign to their struggle. Since 

1992, Indigenous peoples have increasingly embraced the name Abya Yala (Land in full 

maturity), a term the Kunas peoples of Panama use to describe the continent, as an alternative to 

Euro-centric terms such as Latin America and the Americas.328 

3.2 Historical Overview and the Origins of Todayôs Problems 

The estimated number of Indigenous peoples in the world is approximately 370 million 

occupying 20 per cent of the earthôs territory and spread across 70 countries worldwide, 

representing 5 percent of the worldôs population.329 

In Latin America, according to some estimates, there are approximately 51 million 

Indigenous peoples, who represent 11 percent of Latin Americaôs total population.330  In 

percentage terms, there is a large variation in the proportion of Indigenous peoples in national 
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populations; although precise figures can be difficult to determine with certainty, it is generally 

agreed that Indigenous peoples represent statistical majorities in Bolivia and Guatemala, and 

form a significant minority population in Peru, Ecuador, Belize, Honduras, and Mexico.  For 

instance, in Guatemala Indigenous peoples represent about 66 percent of the population; in 

Bolivia 62 percent; in Peru 47 percent, in Ecuador 43 percent, in Belize 19 percent, in Honduras 

15 percent, and in Mexico 14 percent.331 

Among the major issues confronting Indigenous peoples today are pervasive social, 

economic and political exclusion, as well as widespread discrimination and marginalization. 

They are at the bottom of the socio-economic-political scale; they lack or have less access to 

justice and security, and are often implicated in conflict and forced displacement as a result of 

the expansion of extractive industries. National legislation may result in direct or indirect 

discrimination against them. This critical situation has been documented by UN reports on 

Indigenous peoples since 1986.332 The 2009 UN Report on the State of the Worldôs Indigenous 

Peoples, confirms that today the situation of Indigenous peoples continues to be critical, 

Indigenous peoples face systemic discrimination and exclusion from political and 

economic power; they continue to be over-represented among the poorest, the illiterate, 

the destitute; they are displaced by wars and environmental disasters; indigenous peoples 

are dispossessed of their ancestral lands and deprived of their resources for survival, both 

physical and cultural; they are even robbed of their very right to life. In more modern 
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versions of market exploitation, indigenous peoples see their traditional knowledge and 

cultural expressions marketed and patented without their consent or participation.333 

Furthermore, according to the conventional poverty indicators (defined in terms of cash income 

and market consumption),334 a highly disproportional percentage of Indigenous peoples are 

among those who are poor and extremely poor.335 In 1994, a World Bank regional assessment on 

living standards among Indigenous peoples in Latin America found systematic evidence of 

socioeconomic conditions far worse than those of the population on average; more than ten years 

later, a 2006 follow-up study found that Indigenous peoples still consistently account for the 

highest and ñstickiestò poverty rates in the Latin American region.336 

To fully understand Indigenous peoplesô current critical situation and the injustices and 

impositions they endure throughout the region, it is crucial to contextualize this situation within 

Latin Americaôs nominal democracies, which continue to be marked by centuries of authoritarian 

exercise of power, deep inequalities in the distribution of income and wealth, and racial/ethnic 
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and cultural fragmentation, marginalization, and discrimination.337  Latin Americaôs unjust 

socio-economic and other power structures have emerged out of a host of interconnected factors, 

including the violent and traumatic Spanish and Portuguese conquest, abusive colonial rule, the 

process of land concentration, and the emergence of powerful elites. The consolidation of the 

elites was linked to the effects of an unfair international division of labour which was established 

during Latin Americaôs colonial past and reinforced by post-independence integration into the 

international liberal economic system as a supplier of raw materials to industrialized nations.338 

Furthermore, the creation and modernization of military and police institutions in the 20th 

century shored up oligarchic democracies that alternated in power with arbitrary dictatorships. 

3.2.1 The Violent and Traumatic Iberian Conquest and Colonization 

The exploitation and domination of Indigenous peoples in Latin America, the 

dispossession of their land and the concentration of wealth, property, and land in the hands of the 

few began with the violent conquest and the subsequent establishment of the Spanish and 

Portuguese colonial system.  1492 marks the moment when the current era of globalization 

began and the beginning of the modern European era, whose profound effects and legacies are 

still felt and prevalent in almost all Indigenous nations and communities in the vast regions of the 
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Americas.339 When the first explorers arrived in the Americas, Europe was dominated by the 

fever and passion for gold and money; Spain, like other European states, sought gold which had 

become the new mark of wealth.340 What followed were massive and cruel enslavement and 

killings of Indigenous population in the Caribbean Islands and later in Central and South 

America. 

The new colonized lands that produced gold and silver revolutionised markets in Europe 

and launched the first stages of the European modern and capitalist era. Between 1530 and 1650 

alone, Spain received 181 tons of gold and 16,887 tons of silver from its colonies in the Latin 

America.341 Peru (which at the time included Ecuador and Bolivia) and Mexico became the 

heartlands of the Spanish Empire, not only because of their rich mines but also because of their 

large Indigenous populations.  Mita, the forced labour of the native people, was an official 

policy, which often meant their de facto enslavement. According to Bartolomé de Las Casas, 

Indigenous peoples ñwere habitually subject to the harshest and most iniquitous and brutal 

exploitation that humans have ever devised for fellow-humans.ò342  Indeed, 

[T]he brutal nature of the conquest and the Spaniards' exploitation of their new lands 

to serve Spanish and world markets led to sudden loss of land by the native 

population. The conquerors reduced native populations to poor, often landless, 

communities working [in mines, textile mills], plantations and large estates [...] great 

inequalities in land distribution accompanied a power structure designed to maintain 
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systems of land tenure and labour relation in which rural workers were tied to the 

large farms.343 

For instance, in the Santa Barbara mercury mines located in Huancavelica in central highland 

Peru, most of the forced Indigenous labourers died swiftly as they worked in extremely 

unhealthy and unsafe conditions.344 The cruel and lethal exploitation in the Potosi silver mines, 

located in what is now Bolivia, was similar. While Dominican friars Rodrigo de Loaysa and 

Domingo de Santo Tomas described it as the "accursed hill of Potosi," ña sink of iniquityò and ña 

mouth of Hellò consuming annually thousands of innocent and peaceful natives, the Viceroy 

Garcia Hurtado de Mendoza declared that the mine was the principal backbone or support of the 

colonial system.345  The labour in the mines was so exhausting and hazardous that it led to 

Pneumoconiosis, described as the ñfirst professional disease developed in America.ò346 Some 

observers considered the entire colonial epoch in the region as a ñvast religious and political 

organization for the exploitation of the mines.ò347 

In addition to severe forced labour conditions, Indigenous populations were subjected to 

heavy tribute and demand for personal and domestic services, and violent oppression and 

repression. The Iberian colonizers and their descendants sought to control Indigenous 

populations as a means of generating tax revenue.  In order to be able to meet their obligations, 

ñthe Indians would sell their children and their lands to the merchants.  Failing to meet their 
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obligations, very many died in consequence, some from torture and others from cruel 

imprisonment, since they were treated inhumanly and regarded as being lower than beasts.ò348 

European conquest and subsequent colonization meant not only the dispossession of 

Indigenous peoplesô lands and territories but the destruction of their economic, social, and 

political systems, their cultural traditions, and the extermination of much of their population.  

Indeed, according to Las Casas, the wickedness and suffering of the conquest and colonization of 

the Americas was on such a scale that ñnobody will ever really learn the full extent of it until all 

is revealed on the Day of Judgment; it would be impossible to depict in all their ugly and 

horrendous detail the outrages and atrocities.ò349 James Anaya points out, ñEuropean 

encroachments frequently were accompanied by the slaughter of the children, women, and men 

who stood in the way.  For many of the people who survived, the Europeans brought disease and 

slavery...resulting in human suffering and turmoil on a massive scale.ò350 The native population 

experienced a catastrophic demographic collapse without parallel in world history;351 considered 

by Todorov as the ñgreatest genocide in human history.ò352 

                                                 

348 Fray Toribio de Paredes de Benavente, ñThe Ten Plagues of New Spain,ò in John F. Bannon, S.J., Ed., Indian 

Labour in the Spanish Indies: Was There Another Solution? (Boston: D.C. Heath and Company, 1966) 44 at 45. 
349 B. de Las Casas, The Tears of the Indians: Being an Historical and True Account of  the Cruel Massacres and 

Slaughters of Above Twenty Millions of Innocent People Committed by the Spaniards in the Islands of the West 

Indies, Mexico, Peru, Etc. An Eye-witness Account written by B. de Las Casas, translated into English by John 

Phillips and Published in London in 1656, (Baarle-Nassau: SoMa, 1980) at 66. 
350 James Anaya, Indigenous People in International Law (New York: Oxford University Press, 2004) at 3.   
351 For instance, on the Hispaniola Island, where Columbus first arrived, from 1494 to 1508 over three million 

Indigenous Arawaks had perished from war, slavery, and the mines; thus, in 1508 there were 60,000 people left; by 

1515 there were about 50,000 people; by 1550 there were 500, and by 1650 a report shows none of the Indigenous 

Arawaks or their descendants left on the Island.  See Howard Zinn (2003), supra note 320 at 5-7.  In the case of 

Peru, according to David N. Cook, Peruôs estimated native population, prior to the arrival of the Europeans, was 

between 12 and 16 million people (perhaps as high as 30 million); that population fell to about 1.3 million in 1570 

and to only around 700,000 in 1620, a total decline of about 95 percent or perhaps more!  In the case of Mexico, the 

most reliable studies place the pre-conquest populations, as of 1519, at around 25 million; for 1523 the figure is 16.8 

million, for 1580 it is 1.9 million, and for 1605 it is 1 million. David N. Cook, Demographic Collapse: Indian Peru, 

1520-1620 (Cambridge, UK: Cambridge University Press, 1981); Peter F. Klarén, Peru: Society and Nationhood in 



107 

 

3.2.2 Colonialism, Race and Social Stratification 

There is no doubt that the desire for material wealth and the impulse of domination 

motivated the Iberiansô inequities and atrocities, but their actions were also conditioned by 

notions of racial and cultural superiority which regarded Indigenous populations as ñinferior 

beings, halfway between men and beast.ò353As Orihuela and Thorp point out, considering 

Indigenous peoples as ñinferior and less than human because they were not Christian, these 

[European] elites established a system of economic exploitation and repression that embedded 

forms of discrimination and prejudice that remain powerful to this day.ò354  Thus, according to 

Juan Gin®s de Sep¼lveda, one of Spainôs foremost renaissance Aristotelian scholars, and official 

chronicler of the Spanish kings Carlos V and Felipe II,  

Indians in America, being without exception rude persons born with a limited 

understanding and therefore to be classed as servi a natura, ought to serve their superiors 

and their natural lords the Spaniards.  Spaniards have an obvious right to rule over the 

barbarians because of their superiority.  In prudence, talent, virtue, and humanity Indians 

are as inferior to the Spaniards as children to adults, women to men, as the wild and cruel 

to the most meek, as the prodigiously intemperate to the continent and temperate, and that 

I have almost said, as monkeys or beasts to men.  How can we doubt that these people, so 

uncivilized, so barbaric, so contaminated with so many sins and obscenitieséhave been 

justly conquered by such an excellent, pious, and most just kings and by such a humane 

nation which is excellent in every kind of virtue?  These inferior people require, by their 

own nature and in their own interest, to be placed under the authority of civilized and 

virtuous princes or nations, so they may learn, from the might, wisdom, and law of their 
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conquerors, to practice better morals, worthier customs and a more civilized way of 

life.355 

Unlike Gines de Sepulveda, Francisco de Vitoria, one of the foremost Spanish neo-Thomist 

theologians and jurists of the 16th century, asserted that the Indigenous peoples belonged to 

the universal realm they shared with all other human beings and were bound by the ius 

gentium; yet Vitoria was emphatic in claiming that they were not of the same stature as the 

Spanish themselves.  Indigenous social and cultural practices, Vitoria affirmed, were at 

variance from those required by universal norms, which were reflected in Spanish practices. 

In fact, Vitoria articulated a legal justification for the conquest and for taking over Indigenous 

peoplesô lands, based on cultural differences between Spanish and native societies.356 In line 

with Gines de Sepulvedaôs views, Vitoria argued that, 

These barbarians are unsuited to setting up or administering a commonwealth both 

legitimate and ordered in human and civil terms.  Hence they have neither appropriate 

laws nor magistrates fitted to the task.  Indeed, they are unsuited even to governing 

their own households; hence they lack of letters, of arts and crafts (not merely liberal, 

but even mechanical), of systematic agriculture, of manufacture, and of many other 

things useful, or rather indispensable, for human use.  It might therefore be argued that 

for their own benefit the princes of Spain might take over their administration, and set 

up urban officers and governors on their behalf, or even give them new masters, so 

long as this could be proved to be in their interest, or take charge of them as if they 

were simply children. There is scant difference between these barbarians and madmen; 

they are little or no more capable of governing themselves than madmen, or indeed 

than wild beasts.  They feed on food no more civilized and little better than that of 

beasts. éIn this connexion, what was said earlier about some men being natural slaves 

might be relevant.  All these barbarians appear to fall under this heading, and they 

might be governed partly as slaves.357 

                                                 

355 Juan Gines de Sepúlveda, Demócrates Segundo o de las justas causas de la guerra contra los indios, Edición 

crítica bilingüe, traducción castellana, introducción, notas e índices por Angel Losada (Madrid, Instituto Francisco 

de Victoria, 1951) at 38-43. 
356 As Fitzpatrick puts it, Vitoria conceived as the benign humanist who fathered international lawéprovided a 

consummate legitimation for one of the more spectacular rapacious imperial power.  See Peter Fitzpatrick, 

ñTerminal Legality: Imperialism and the (de) Composition of Law,ò in Diane E. Kirkby and Catharine Coleborne, 

Eds., Law, History, Colonialism: The Reach of Empire (Manchester: Manchester University Press, 2001) at 9. 
357 Francisco de Vitoria, Political Writings, edited by A. Pagden and J. Lawrance (New York: Cambridge University 

Press, 1991) at 290-291. 



109 

 

Thus, according to Vitoria, indigenous peoples (although they met some standards of rationality 

sufficient to possess rights of dominium) could be characterized as ñunfitò, barbaric, and 

uncivilized, because they failed to conform to the European forms of civilization. 

Spanish notions of Limpieza de Sangre (purity or cleanliness of blood) also worked in 

constructing racial discrimination and stratification aiming to subjugate and control Indigenous 

populations and other subjugated populations such as Africans.  Limpieza de Sangre, a 

manifestation of race as lineage or genealogy, had been used in the Iberian Peninsula from the 

mid-15th century to persecute and discriminate against ñNew Christiansò ï Jews and Muslims 

who had converted to Christianity but considered to still have ñcontaminated blood.ò  In the 

Americas, one of the effects of the Limpieza de Sangre was the construction of divisive and 

segregated worlds, the Republica de Indios (republic of Indians) and Republica de Españoles 

(republic of Spaniards).358  The implementation of Limpieza de Sangre in the Americas was 

fuelled by the numerous rebellions organized by Indigenous peoples and African slaves and by 

the perceived religious heterodoxy of these populations, many of whom retained aspects of their 

ancestral religious systems alongside their forced avowed Catholicism.359 

Based on the ideology of racial and cultural superiority (racism and ethnocentrism) 

entrenched in their minds, attitudes, and behaviours, the European elites established a racially 

hierarchical colonial system.  At the top, the white Spanish sector, which included less than two 

percent of the sixteenth-century population, was the most powerful and prestigious; at the very 
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bottom, the Indigenous people, who constituted over 95 percent of the population, were 

subjected to exploitation and onerous taxes and other exactions.360 

The hostility between races and the ideological tension and controversy of the notion of 

European racial and cultural superiority are embodied in the contrasting opinions and arguments 

of Juan Gines de Sepulveda and Bartolome de Las Casas who participated and expounded their 

ideas at the Valladolid Debate in 1550 on the human condition of Indigenous peoples and on the 

nature of the methods used to extend the Spanish empire in the Americas.  The central issue at 

the Valladolid Debate was the justice of waging war against Indigenous peoples. Sepulveda 

made plain in his Democrates Treatise, despite its complex and often confusing argument, that he 

considered Indigenous peoples barbarous, uncivilized, unteachable, and natural slaves according 

to the Aristotelian concept. The Spaniards were amply justified in carrying on war against them 

as an indispensable preliminary to Christianizing them.361 Las Casas, on the other hand, 

denounced the atrocities committed against Indigenous peoples by the Spaniards blinded by 

greed and arrogance. He acknowledged the basic equality of all human beings and considered 

illegitimate the subjugation of indigenous peoples and the plunder of their lands and resources. 

Spain and Europe, he argued, might try to evangelize in the Americas, but by example and 

dialogue, not by imposition, threat and exploitation.362 

The Valladolid Debate is a unique historical event. For the first time, and probably the 

last, a colonizing nation officially convened a formal inquiry, a ñjuryò of jurists and theologians, 
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into the justice of the methods used to extend its empire. For the first time, too, and not the last, 

we see an attempt to stigmatize an entire race as inferior, as born slaves according to the 

Aristotelian theory.363  As Lewis Hanke argues, the heated and bitter debate of Sepulveda and 

Las Casas in 1550 produced no clear decision, nor has agreement been reached by later 

generation on the true meaning of their confrontation. As he asks, ñCan we not see in the 

Valladolid Debate yet another illustration of the fact that some of the past history is also a 

contemporary history?ò364 

Although the colonial period signified a process of oppressive and violent dispossession 

of Indigenous peoplesô lands conditioned and reinforced by notions of racial and cultural 

superiority, the post-independence period, particularly the 19th century, deepened and expanded 

this phenomenon. 

3.2.3 Independence and the New Republicas Criollas365 (Creole Republics) 

As Anghie points out, the ñcivilizing missionò became reproduced by the post-colonial 

state in its relationship with minorities,366 including indigenous peoples. Formal political 

independence from Spain and Portugal during the first quarter of the 19th century did not 

substantially change the social and economic inequalities that existed within the colonial system. 

Patterns of economic and political exploitation of indigenous peoples, the unfair system of land 
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tenure, and the economic dependency established during the Spanish colonial period were 

institutionalized, perpetuated, and even deepened to an extreme degree by Latin Americaôs 

oligarchic elite (which included the military, the wealthy landowning creoles, and the Catholic 

church), supported first by British and then by North American (mainly US) capitalist investors.  

Indeed, independence was for the Creoles, the minority class that assumed power after the 

withdrawal of Spanish empire. Indigenous peoplesô conditions generally remained the same, 

with some exceptions, and in many cases were much worse than in the past.367 As Clavero points 

out, the nineteenth century was, after the sixteenth century, the most lethal for Indigenous 

peoples in the Americas. Iberian and creoleôs ócultural supremacyô and outright racism were the 

drivers of dispossession and genocide after independence.368 

The new ñcreole republicanò states emerged as instruments to maintain and protect the 

hegemony and privileges of the European and creole elite, which constituted less than 8 percent 

of the population.369  These states recognized neither the multi-cultural and multi-ethnic 

character of the society nor any civil and political rights of Indigenous peoples who at that time 

constituted about 75 percent of the population; they officially excluded Indigenous peoples from 

the political system and public life.370 

Ethnic and racial hierarchy, during this period, became even more entrenched in the 

society; racism as a way of social and political domination became more pervasive than in the 
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colonial period.  Old colonial racism and ethnocentrism intersected with new 19th century 

ñscientificò doctrines of racial ñtypesò to play a significant role in maintaining a power structure 

which denied political representation and economic, social, and cultural rights to the Indigenous 

population. Sim·n Bol²var, a Venezuelan creole, one of the main leaders of Latin Americaôs 

independence movement, considered Indigenous peoples ñbarbarians, degenerated, brutish, 

almost savages, without moral principles which can guide them.ò371  According to his view, 

ñIndiansò were not capable of developing a political project; ñIndianò was incompatible with the 

concept of citizenship. When Bolivar became president of Peru (1824-1826), he decreed the 

elimination of indigenous communities and approved the private distribution of their lands 

between their members, specifying that land titles would be granted only to those who managed 

to read and write the official language, Spanish.372  In fact, Bolivarôs decision enabled creoles to 

acquire by purchase, deceit, or force the lands of many Indigenous communities that had hitherto 

eluded them.  Bolivar also distributed state lands among his supporters, extending the hacienda 

system into which more Indigenous peoples were incorporated as serfs. 

Led by the creole elites, the new Latin American republics became peripheries within the 

international global economy. The present international division of labour: on the one hand, 

industrial, and prosperous centres (Western Europe and later U.S.), and, on the other hand, non-

industrialized and marginalized peripheries, among them Latin America, began with the 

establishment and expansion of Spanish and Portuguese colonialism in the sixteenth and 

seventeenth centuries. From 1860-1880 to 1930 fundamental socio-economic structures and 
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political institutions that would shape Latin Americaôs contemporary power structure were 

developed.  During this period, known as the initiation and expansion of (trade-based export-

import) growth, Latin America became more integrated into the international economic system 

in which it exchanged minerals and agricultural commodities for the manufactured goods of 

Europe and eventually North America. The new international economic system fastened a new 

dependency on Latin America, with first Great Britain and later the United States replacing 

Spain in the dominant role.373  This new dependency and the events at the industrialized centres 

would be decisive and would sharply shape and affect Latin Americaôs economic 

ñdevelopment.ò 

The meaning of the term ñdevelopmentò is a subject of debate beyond the scope of this 

thesis.  However, this thesis concurs with Escobar and Esteva, who argue that in the aftermath of 

World War II a new global economic system emerged in which the essential trait of the Third 

World was its poverty and the solution was economic growth and ñdevelopment.ò Thus, 

ñdevelopmentò discourse and practice eventually became a mechanism of control and 

interventions in the Third World, influencing both social and economic realities.374 As 

Bebbington points out, 

Many academics, especially social scientists, have seen a range of sins pass for 

development. At different times they have seen ñdevelopmentò serve as a vehicle for the 

further domination of Amerindian cultures by processes of modernization, of Latin 

America by the global capitalist North, of women by men, of environment by political 
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economy and so on. Even if development is supposed to imply betterment, progress and 

expansion, it has in fact meant marginalization, exclusion and disempowerment.375 

 

In order to question the assumptions behind the concept of ñdevelopmentò and because of the 

ambiguous dichotomy that the terms ñdevelopment / underdevelopmentò can imply (ñmodern / 

backwards,ò ñthe West / the rest,ò ñus / themò, ñcivilized / uncivilizedò), this thesis has chosen to 

place the word in quotation marks throughout the text. 

Due to the European and North-American countriesô demand for minerals and metals, by 

the end of nineteenth century, the presence of mining became crucial in the political economy of 

Latin America, particularly in the Andean region (Peru and Bolivia).  In the case of Peru, 

controlled by U.S. companies, above all Cerro de Pasco Copper Corporation, the mining industry 

allowed a fruitful subordinate role to Peruvian magnates; from the early 1900s, it also built a 

friendly legal infrastructure and commercial framework.376 This economic pattern supported an 

underlying laissez-faire and conservative political economy: the Peruvian business elite needed 

the state only to impose order and pass laws favourable to their foreign partners, but did not want 

an interventionist state.377 The prominence of extractive industries and the pattern of its 

development played a significant role in shaping weak and ineffective institutions and states, as 

well as entrenching deep, racial inequity in the region. As the growing European and North 

American demand for agricultural products and minerals raised the value of land, the great 

landowners launched assaults on the surviving native community lands. Thus, thousands of 
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indigenous communities were brutally dispossessed of their lands and forced to live on marginal 

lands or to work as seasonal cheap labourers on the large export-focused estates.378 

As the Indigenous communities resisted and organized rebellions against this process of 

brutal dispossession, Latin American elites began to depend on military forces to suppress them.  

By the late 19th century, the state came to rely more and more on coercion to maintain the 

stability and expansion of the new economic and political order.  Hence, by the turn of the 20th 

century, relatively modern military institutions were created to control Indigenous and peasant 

upheavals and to guarantee the dominance of landlords and oligarchies allied to foreign capital 

(mostly from the U.S.), which had taken over key sectors of the economy, especially in mining 

and oil.  Latin Americaôs peripheral economy was deeply affected by the succession of two 

world wars and the Great Depression of 1929; these events generated great incentives for the 

development of infrastructures needed to diversify their economy and overcome their 

dependency on the export of primary products. The whole region became involved in a new 

ñdevelopment strategyò, Import-Substitution Industrialization (ISI).  This new model of 

"development" was introduced in Latin America under the protection of the oligarchic states and 

evolved under the conditions of the international economic order established at Bretton Woods in 

1944.379 

The ISI policies deepened Latin Americaôs dependency on the international economy in 

general and the U.S. in particular. Since ISI took place in a highly non-egalitarian, exclusionary, 
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and racist context, the already highly inequitable income distribution was reinforced. Far from 

being self-sustaining, economic growth was artificial and induced by external factors.380  In the 

Andean countries, the push to diversity was radically weakened by the relatively early recovery 

of primary exports (tin, copper, silver, bananas, cacao, sugar, oil), inhibiting any possible 

incentive to diversify their economies.381  By the late 1960s, the stagnation of ISI, growing 

inflation and unemployment, and the emergence of political violence and stronger social 

movements in both urban and rural areas gave rise, in many Latin American countries, to 

ñbureaucratic authoritarian regimesò led by the military.382 Ten years later, however, under the 

weight of the foreign debt crisis, persistent economic crisis, increasing poverty and 

unemployment, and social and political mobilization, military leaders decided to give up and let 

civilian governments take over what seemed to be an "unsolvable problem."383 

By the early 1980s, as primary commoditiesô prices dropped and U.S. interest rates 

increased to finance the U.S. chronic trade deficit, Latin American governments began 

announcing they could not service their debt.  All countries in the region were redlined by the 

banks, capital flows were abruptly reversed and debt burdens became unmanageable.384 In order 

to deal with the debt crisis, and as a condition for obtaining more loans, the major international 
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banks, neo-liberal economists and functionaries of both U.S. Treasury Department and IFIs 

decided on a shift in paradigm towards a new ñdevelopmentò model for all of Latin America. 

Thus, the Washington Consensus reforms, based on trade, capital market and financial 

sector liberalization, and a diminished role for the state, began to be implemented throughout the 

region ï and in other continents as well -- in the 1980s and 1990s.  Stabilization programmes 

under the auspices of the IMF and structural adjustment programmes (SAPs) managed by the 

World Bank were implemented.  In the Andean region, the shift in the ñdevelopmentò paradigm 

was reinforced by the primary product boom, particularly mineral and hydrocarbons, and the 

return (yet again) to primary export-led growth; oil became a boom product starting in 1973 and 

from the mid-1990s, minerals also began to boom.385 The application of Washington Consensus 

reforms was justified by the understanding of the IFIs and principal donor nations that Latin 

Americaôs volatility, crisis, and poverty arise from purely endogenous factors. Consequently, the 

new policies were necessary to reform backward and ñdevelopingò countries.  Yet, Stiglitz begs 

to differ; he argues that ñmacroeconomic events originating outside the region had much to do 

with its volatility, in particular the high interest rates in the early 1980s and the changing 

sentiment of short term capital in the mid-1990s.ò386 Furthermore, he points out that the 

Washington Consensus reforms made Latin American countries more vulnerable to these outside 

shocks and contributed in other ways to their economic and financial failure.387  The 

implementation of SAPs in Latin America has had severe negative effects on the economy and 
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consequently on the social welfare of the majority of Latin Americans, particularly Indigenous 

peoples. 

Towards the end of the 1990s, extensive criticism of the SAPs and opposition from civil 

society and social movements, led to the inclusion of provisions and complementary policies in 

the SAPs that could reduce poverty, and to the expansion of the IFI agenda to include a variety 

of issues that fell within the general framework of ñgood governance.ò388 This brought a shift in 

the lending practices of the IMF and the World Bank from ñstructural adjustmentò to ñpoverty 

reduction;ò the later, according to the World Bank, recognizes that ñcomplementary policies, 

particularly the provision of an effective social safety netðare necessary to minimize adjustment 

costs and to help make trade reform work effectively for the poor.ò389 The new Poverty 

Reduction Strategy Papers (PRSPs), which replaced the SAPs, established a new aid 

conditionality and disciplinary framework for Third World statesô engagement with the global 

economy and the international law which sustains it. 

As PRSPs are still primarily achieved through economic growth which requires 

macroeconomic stability, privatization and liberalization, this new strategy and framework has 

become entrenched in traditional neo liberal economic policy prescriptions.390 Thus, this new 

strategy is fundamentally a ñWashington Consensus redux,ò that has still an ideological focus on 

building market-oriented nations without much attention to the specific needs of recipient 
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countries;391 and which still creates and sustains an unfair distributions of benefits, marginalizing 

the public interest and citizens and privileging óprivate clubsô, particularly, MNCs.392 As Dezalay 

and Garth argue, putting a ñhuman faceò on market hegemony, this new strategy is aimed at 

ñmaking globalization and its violence more human and legitimate and trying to stem or control 

the social violence that threatens the position of the groups that have gained in relation to 

globalization.ò393 And in this manner, the antiglobalization discourse and methods of resistance 

against the injustices of the international order have been appropriated to undermine such 

opposition through notions of óbroad based participation of civil societyô, óownershipô, 

ópartnershipô and ópoverty reduction.ô394 

3.3 Globalization, Prominent Role of MNCs and Neo-Liberal Multiculturalism  

In a policy research report entitled ñGlobalization, growth and poverty" prepared by the 

World Bank, globalization is referred to the ongoing process of global economic integration, and 

its timeline is divided into three main periods, suggestively called "waves."395  According to the 

report, the first wave of globalization is placed in the 1870 ï 1914 period and is characterized by 

the expansion of international trade, encouraged by the rapid development of transportation 
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methods. The second wave took place in the 1950-1980 period and is characterized by the 

liberalization of international trade under the General Agreement on Tariffs and Trade (GATT) 

influence. In this second wave, the states with powerful economies achieved a degree of 

development without precedent; the Organisation of Economic Co-operation and Development 

(OECD) economies surged ahead with unprecedented growth rates. The amount of their exports 

became larger and larger and their transnational companies achieved a huge expansion (some of 

them created branches in more than twenty countries). At the opposite pole developing countries 

were focused on the exports of the basic products and did not have the opportunity to benefit 

from the capital flows. If in 1870 - 1914 the global economy was an option, in 1950 - 1980 

period it became the only option.  The third wave of globalization, starting around 1980 and 

continuing until the present day, has been stimulated by technological advances in transport and 

communications technologies and by the choice of large developing countries to improve their 

investment climates and to open up to foreign trade and investment. This period is often called 

by the World Bank report as "economy without borders" because modern technology increases 

the speed of long distance financial trades. The World Trade Organization (WTO), instituted in 

January 1995 as the successor of GATT became the only international organization with a 

mandate to establish the legal basis for trade between countries. The main goal of this system, 

points out the report, is to achieve maximum liberty for the commercial flows without 

undesirable secondary effects.396 
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3.3.1 Globalization, Prominent Role of IFIs and Increasing Power of MNCs 

Since the 1980s there has been a strong impulse towards global economic integration, 

which has been made possible by the progressive dismantling of barriers to trade and capital 

mobility.  This has taken place alongside fundamental technological advances and the steadily 

declining cost of transportation, information technology and communications. In line with the 

global movement towards a free market system supported by multilateral institutions such as the 

World Bank, the IMF, and the World Trade Organization, the influence of MNCs have increased 

tremendously.397 

As several authors argue, although economic globalization or neoliberalism claims to be 

value-neutral, it is closely linked to two non-neutral trends.  First, respect for the free market has 

been introduced as a value that is capable of trumping other values such as economic, social, and 

cultural rights. Second, the means of globalization have acquired the status of values.398 Those 

means/values include: privatization of as many functions as possible; deregulation, particularly 

of private power, at both national and international levels; reliance upon the free market as the 

most efficient and appropriate value-allocating mechanism; minimal government intervention 

except in relation to law and order functions narrowly defined; and minimal international 

regulation except in relation to the ñnewò international agenda items such as bank failure and 

securities fraud, ensuring access to external markets, stemming international migration, and 

terrorism.399 Further, neoliberal globalization has brought two fundamental developments. First, 
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the rapidly increasing power of MNCs and international financial institutions, which already play 

a decisive role in relation to a wide range of policy decisions at the national and international 

level. Second, the restructuring of multilateral institutions such as the United Nations that is 

being directed and pursued by the U.S. and Western European countriesô political interests.400 

Currently, deep structures and powerful interests support a continuation of ñneoliberal 

globalization-by marketization.ò401 

In this context MNCs have emerged as the principal vehicle for the international 

movement of capital.  During the 1990s, the international production of MNCs expanded 

tremendously because of Foreign Direct Investment (FDI) flows.402 As investment and trade are 

inextricably intertwined, MNCs are involved in 80 percent of the global trade. But, it is 

important to note, only a very small fraction of the universe of firms in most economies engages 

in international trade, and trading activity tends to be highly concentrated. In the European 

Union, the top 10 per cent of exporting firms typically accounts for 70 to 80 per cent of export 

volumes, while this figure rises to 96 per cent of total exports for the United States, where about 

2,200 firms (the top 1 per cent of exporters, most of which are MNC parent companies or foreign 

affiliates) account for more than 80 per cent of total trade.403  Mining and petroleum companies, 
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such as Royal Dutch Shell, Exxon Mobil Corporation, British Petroleum, Total, Chevron, 

Glencore-Xstrata, Anglo American, BHP Billiton, Barrick Gold, and China National Offshore 

Oil Corp are among the worldôs top 100 non-financial MNCs.404 

MNCs are not only economically powerful, with considerable leverage over communities 

and countries, particularly ñdevelopingò countries, but they have ñthe mobility and capacity to 

evade national laws and enforcement, because they can relocate or use their political and 

economic clout to pressure governments to ignore corporate abuses.ò405 

While economic globalization has greatly facilitated the growth of the de facto power of 

MNCs, it has limited government obligations and prerogatives to respect and protect the well-

being and human rights of all peoples, and particularly, to enforce environmental regulations and 

human rights norms against powerful private actors, including corporations.406  For instance, a 

key provision in many multilateral trade/commercial and investment agreements -- such as 

NAFTA, Bilateral Trade Agreements (USA ï Colombia, USA-Peru, Canada-Colombia, Canada-

Peru, etc.), and lately, the Trans Pacific Partnership Trade Agreementðis the right of 
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corporations to take legal action against governments when their public policies affect those 

corporationsô profit opportunities.407 

In line with neoliberal market oriented economic policies and Washington Consensus 

reforms, mining, oil and land legislations have been substantially changed in almost all Latin 

American countries in order to establish clear guidelines for fostering corporate private 

investment. With the involvement and support of the World Bank and government donor 

agencies (e.g. the former Canadian International Development Agency, CIDA)408, and business 

think-tanks, new laws governing mining, oil and gas were enacted in order to facilitate the global 

expansion of mining/oil exploration and exploitation by MNCs.409 Whereas most previous Latin 

American mining/oil legislation reserved the right of exploration and exploitation either 

exclusively or partially for the state, the new legislation opens the mining and energy sector to 

foreign investment and ownership, reduces state profits to pitiful royalties (between 0.4 to 3 

percent), lifts restrictions and taxes on the import of equipment, and does not require profits to 
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remain in the host country.410 In the case of Colombia, for instance, while under the 1994 Mining 

Code royalties were set at a minimum of 10 percent for mineral exports above 3 million tonnes 

per year, and a minimum of 5 percent for exports below 3 million tonnes, the 2001 Mining Code 

(Article 227) reduced the tax royalties to 0.4 percent, regardless of how much material is 

extracted.411
 Furthermore, most of the mining legislation facilitates forced expropriation and 

involuntary resettlement and does not contemplate consultation with affected Indigenous peoples 

and communities. 

This market oriented legal framework and the remarkable boom in mineral and 

hydrocarbons prices generated an enormous expansion of multinational mining, oil and gas 

corporations in the region.  Indeed, the regionôs share of total global mining investment rose 

from 12 percent to 33 percent.412  While between 1990 and 1997 global investment in mining 

exploration increased 90 percent, in Latin America it grew by 400 percent, and in Peru by 2000 

percent.413  According to a report by the Metals Economic Group, over the past decade, mining 

exploration investment in Latin America has more than doubled, even after experiencing a sharp 

drop in 2009; the region is now the primary destination for mining exploration investment in the 
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world, with 25 percent of total global investment going to Chile, Peru, Brazil, Colombia, Mexico 

and Argentina.414 

American, European and Canadian mining companies have become principal players in 

this expansion. Latin America is the single most important destination for Canadian mining 

capital investment; from over $60 billion invested in ñdevelopingò countries, about $41 billion 

was invested in the region.415 While before 1990 there was virtually no Canadian mining 

investment in Peru, by 2000 there were sixty Canadian companies active in the country.416  It is 

important to note that the rise of Brazil, Russia, India, China and South Africa (BRICS) as global 

economic powers has also resulted in the expansion and influence of Brazilôs and Chinaôs MNCs 

in the mining, oil and gas industry.417 

The rise of mineral, oil and gas investment and expansion of MNCs has been 

accompanied by the increase of concessions on Indigenous peoplesô lands. In the case of Peru, 

whereas before 1992, around 4 million hectares were slated for mining exploration and 

exploitation, by 2002, this had increased to 7 million.  By 2007, it increased to 13.2 million 

hectares, and by 2012 the total area concessioned for mining stretched about 26 million hectares, 

which has left about 60 percent of Peruôs Indigenous communities affected in one way or 
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another.418 A similar phenomenon has occurred with the oil and gas concessions in the region. 

During the last decade, vast strips of lands of the western Amazon in Colombia, Ecuador, Peru, 

Bolivia and Brazil have been opened up for oil and gas exploration; about 35 transnational oil 

and gas companies are competing for the contracts.419  In Peru and Ecuador, blocks or regions 

designated for oil and gas projects already cover more than two thirds of the Amazon.420 While 

in Ecuador, the government has zoned 65 percent of the Amazon for oil activities, the most 

critical situation is unfolding in the Peruvian Amazon basin where, between 2004 and 2008, the 

extension of concessions has increased from 14 percent to 75 percent, which means that three 

quarters of Peruôs Amazon has been concessioned out to gas and oil corporations.421 Many of the 

planned exploration and extraction projects are located on Indigenous peoplesô lands.422 

The massive influx of TNCsô mining investment to the region has also been accompanied 

by a dramatic rise in conflict and violence around large-scale mining and oil/gas operations and 

pervasive violations of Indigenous peopleôs rights. For instance, Peruôs Ombudsmanôs Office 

(Defensoria del Pueblo) in January 2017 registered about 144 conflicts around  mining and 

oil/gas operations spread across the country,423 compared to the 125 such conflicts registered in 
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July 2009 and 70 registered in December 2008.424 International and national studies have 

documented the increasing deprivation and dispossession of Indigenous peoplesô lands and 

homes, as well as the devastation of their lives, land and environment by pervasive 

environmental hazards and pollution produced by mining, oil, and gas exploration and 

exploitation.425 As Indigenous peoples have risen up against these infringements, they have been 

persecuted, criminalized and even murdered.426 

3.3.2 Neoliberal Multiculturalism  

Within the context of the globalization process discussed above, since the 1980s 

Indigenous peoples have emerged as a relevant political actors and made various socio-

economic, political and cultural claims on Latin American States.427 Key demands such as 

control over their lands, territories and resources, and political participation and recognition of 

autonomy as an expression of their right to self-determination as peoples have been articulated 

by Indigenous movements. In respond to these claims, States have reformed their constitutional 

and legal frameworks granting constitutional guarantees and rights.428 
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Thus, some constitutions have recognised the multicultural, pluriethnic, intercultural 

and/or plurinational nature of their States and societies: Colombia (1991), Peru (1993), Bolivia 

(1994 and 2009), Ecuador (1998 and 2008), Mexico (1992 and 2001). Customary law, within 

both State jurisdiction and Indigenous jurisdiction, has been recognized by Colombia, Ecuador, 

Bolivia, Peru, Paraguay and Mexico. Furthermore, rights to land, territories and natural resources 

have been recognized in the constitutions of Colombia, Ecuador, Bolivia, Brazil, Argentina, 

Paraguay, Peru, Venezuela and Mexico.  While most of these constitutions only provide 

protection to Indigenous property owners ï communal or privateðover their lands, some of 

them (Ecuador, Bolivia, Colombia, Nicaragua, Panama, Brazil), acknowledge Indigenous 

peoplesô rights to the protection and demarcation of their land and territories, as well as rights to 

natural resources existing within their lands, particularly the right to consultation and 

participation in benefits.429 

Yet, observers such as Bartolome Clavero and Rodolfo Stavenhagen have rightly pointed 

out the serious implementation gap between the proclamation of constitutional rights and the 

reality.430  Further, in many Latin American States ï if not in allð the constitutionally 

recognized rights of Indigenous peoples are limited or subordinated to the interests of third 
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parties, or to the general interest of the State.431  There has been also a policy contradiction, in 

which constitutional rights and laws concerning Indigenous peoples are inconsistent with other 

legislation such as trade, investment, mining, oil, and gas. Not without reason, Walsh has 

criticized it as an ñadditive ò project that essentially treats indigenous peoples as minorities 

whose rights can be added on ð as it were ð to existing frameworks of citizenship, in contrast 

to a more radical or intercultural model whereby the recognition of Indigenous peoplesô rights 

would imply more profound changes to society as a whole.432 

The implementation gap and policy contradiction have been considered by a number of 

analysts as features of the neoliberal multiculturalism politics and policies that have gained 

dominance in Latin America since the mid-1980s.433 From this perspective, constitutional 

reforms recognizing Indigenous rights and adopting a multiculturalist discourse are part of the 

larger neoliberal political project that has been implemented parallel to the Washington 

Consensus reforms. It encompasses both economic restructuring and new governance practices 

aiming to reinforce the underlying goals the Washington Consensus reforms, re-legitimize the 

State and neutralize Indigenous peoplesô claims and demands.  Claims and concepts of 

ñcitizenshipò and ñparticipationò are being appropriated and re-defined through their 

entanglement with global neo-liberal discourse which is limiting their political scope and 
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creating new associations with the market place.434 Thus, as Shannon Speed argues, neoliberal 

multiculturalism ñcedes rights to Indigenous people, but with the effect of remaking them as 

subjects less likely to frontally challenge neoliberal economic and political policies. Even the 

recognition of collective group rights, often understood to be fundamentally opposed to liberal 

individualism, may be an integral part of neoliberal subject formation and the construction of 

neoliberal rule.ò435 

As it happens, in countries like Bolivia, Ecuador and Peru where Indigenous peoples 

have made tremendous efforts to bring fundamental changes in the nature of the State and its 

economic and social policies, current governmentsô policies and practices indicate signs and/ or 

legacies of the resilient neoliberal multiculturalism project.  As North argues, the often 

celebrated ñnew leftò regimes in the Andean region of South America can be more precisely 

described as projects of ñcapitalist modernizationò and State building; this is so since the 

fundamental character of the political economy is not being seriously challenged.436 In fact, it 

appears that whatever the ideological orientation of the state in question (e.g. new left, 

Indigenous, multicultural, pluricultural and or intercultural, etc.), current Latin American Statesô 

policies and actions cannot be seen in isolation from the neoliberal policies that shape and 

promote the international flow of capital and labor, and capital accumulation.  The actions 

promoted by the States reinforce the commoditization of land and natural resources, which 
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facilitates the entrance of large-scale land based investment, which usually focuses on energy, 

fuel, food production, and mineral deposits.437 And neo-liberal multiculturalism plays a role in 

neutralizing, reining in and/or co-opting Indigenous peoplesô demands and struggles and 

integrating them into the neoliberal policy framework. 

3.4 The Role of Law and Legal Doctrines in Validating Indigenous Land Dispossession, 

Violence and Repression 

Law and official history have been central tenets sustaining and reproducing the 

dynamics of colonial and contemporary global domination.  As David Kennedy argues, ñlaw 

constitutes, creates the elements and actors of economic and political life, places them in 

structures, and helps set the terms for their interaction. It often provides the language ï and the 

stakes- for economic and political struggle.ò438 

The conquest and colonization of native societies in the Americas, and later in other 

continents, were conducted through violence that was ñforced, disciplined and regulated in the 

form of law, and which played the leading part in the creation of [European] civilization.ò439 

One of the most telling descriptions of the colonial violence embedded in the law is the 

official juridical declaration known as the ñRequirementò, prepared by the royal lawyer Juan 

López Palacios.  It required Indigenous peoples to acknowledge the church and the pope as 

the ruler and superior of the whole world, and in his name the Spanish King and Queen as 
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superiors, lords, and kings of the ñnew worldò.  The natives were also called upon to allow the 

Christian faith to be preached to them and to comply with it.  If they failed to comply, the 

Requirement warns: 

We shall take you and your wives and your children, and shall make slaves of them, 

and as such shall sell and dispose of them, as their Highnesses may command; and we 

shall take your goods, and shall do all the harm and damage that we can, as to vassals 

that do not obey.440 

The late 15th and 16th century violent encounter/confrontation between Europeans and 

Indigenous peoples from the Americas is revealed as the founding moment of modern 

international law, and was central to the formation and development of one of its most 

fundamental doctrines, sovereignty.441  International law (ius gentium or the law of all peoples) 

reacted to the new relationship between the colonizer and the colonized by constructing 

Indigenous peoples as the ñotherò, the ñbarbarian or savageò and as being ñoutsideò its 

framework, and therefore not entitled to legal rights and sovereignty.442  Although the 

devastation, violence, genocide of the European enterprise have been extensively documented,443 

investigations on the role played by law, and the irreducible link uniting violence and law in the 

conquest and subsequent colonization of nativesô societies have not been very common.  What 

remains veiled and/or forgotten is the violent colonial foundation of international law, and its 

ongoing exclusion and conflictual relationship with Indigenous peoples. 

The successful conquest and colonization of Indigenous societies, and the successful 

foundation of European colonialism would eventually produce proper interpretative legal 
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models and discourses of self-legitimation, which would be neither neutral nor non-violent.  

The first interpretative legal model was the doctrine of discovery.444 Soon after Columbusô 

collision with Western Hemisphere, Pope Alexander VI granted title to the lands of the New 

World to Spain provided that ñthese mainlands and islands found or to be found, discovered 

or to be discoveredé be not actually possessed by some other Christian king or prince.ò445  A 

title by discovery is a variation on the legal theme of terra nullius which posited that 

uninhabited lands were available for occupation and acquisition by Christian nations; and that 

uninhabited lands included those lands occupied by ñbackwardò or non-agrarian peoples.446 

The second discourse of self-legitimation is embodied in the jurisprudence of 

Francisco de Vitoria. Vitoria developed central tenets of international law, such as the 

doctrines of sovereignty and just war, in his attempt to resolve the unique legal problems that 

arose from the ñdiscoveryò and conquest of the Indigenous peoples of the Americas.447 In 

opposition to the universal system of divine law administered by the Pope, Vitoria elaborated 

the ius gentium (a universal binding system of law administered by sovereigns) based on 

Aquinasô notion of natural law,448 which would create a common framework binding Spanish 

and Indigenous peoples. In doing so, he rejects the authority of Pope Alexander VIôs Bulls, 
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issued in 1493, which had conceded the Spanish Crown the right to occupy and conquer the 

American hemisphere. 

Victoria acknowledges that Indigenous peoples were rational beings who owned their 

lands. Indigenous peoples could not, therefore, be divested of their lands merely through 

proclamation, as had been attempted with the Papal grants of title to Spain.449  Yet, according 

to Vitoria, and as previously noted, Indigenous peoples lacked full rational capacity, as 

evidenced by the uncultivated state of their lands and their apparent lack of Christian values. 

Thus, Vitoria argues that European nations were obligated to elevate Indigenous peoples to 

their full rational capacity.450  In order to achieve that objective, Vitoria suggested that 

European nations would hold title to Indigenous lands until such a time as Indigenous 

peoples, pursuant to European instruction and practices, accepted Christianity and cultivated 

their lands as fully rational beings.451 Given that Christianity was considered one of most 

important European universal practices, Vitoria argues that proselytizing Christianity was 

authorized by the ius gentium.452 

Furthermore, according to Vitoria, ius gentium involves all rational humanity and 

encompassed rights such as the right to travel, sojourn and trade in foreign lands. More 

specifically, Vitoria argues that since the Spaniards had a right under jus gentium to travel and 
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trade in the land of the Indians, and providing that the Spanish did not harm the Indians, ñthe 

natives may not prevent themò.453 He thus writes, 

In the beginning of the world, when all things were held in common, everyone was 

allowed to visit and travel through any land he wished.  This right was clearly not 

taken away by the division of property; it was never the intention of nations to 

prevent menôs free mutual intercourse [trade, commerce] with one another by this 

divisionéSpaniards may lawfully trade among the barbarianséthey may import the 

commodities which they lack, and export the gold, silver, or other things which they 

have in abundance; and their princes cannot prevent their subjects from trading with 

the Spaniards, nor can the princes of Spain prohibit commerce with the barbarians.454 

Any Indigenous resistance to the Iberian civilizing mission ï proselytizing Christianity, 

travelling and trading, would have constituted acts of war and have justified the taking of 

Indigenous lands through force and violence. Ambassadors, Vitoria writes, are inviolable in ius 

gentium, and the Spaniards are the ambassadors of Christian civilization; therefore, Indigenous 

people are obliged to receive them hospitably.  If recourse of war had to be taken to advance this 

cause, so be it, he seemed to imply.455 In this regard, any resistance by Indigenous peoples to 

Christian proselytization was a cause for war, not because it violates divine law but because it 

violates ius gentium. 

As Anghie argues, the notion of just war is crucial to an understanding of Vitoriaôs legal 

doctrine because the conversion of Indigenous peoples and their lands into European and 

Spanish territory was to be achieved by the waging of just war, and the concept of sovereignty 

was developed primarily in terms of the sovereignôs right to wage just war.456  Vitoria starts by 

affirming that among the most prominent prerogatives of the sovereign (the prince) are the rights 
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to declare war, to wage war to its fullest extent, and to acquire titles.  Vitoriaôs main argument, 

on this issue, is that barbarians are inherently incapable of waging a just war; he argues that only 

Christian subjectivity is recognized by the laws of war, and therefore only Christians may engage 

in a just war.  Given that the power to wage just war is the most significant prerogative of 

sovereigns, he concludes that barbarians can never be truly sovereign, that they are at best, 

partially sovereign because denied the ability to engage in war.457  Thus, according to Vitoria 

Indigenous peoples are by definition incapable of waging a just war; they are not sovereign 

because they are barbarians. Indigenous peoples who inevitably and invariably violate ius 

gentium are denied the status of the all-powerful sovereign who administers this law.  They exist 

within the Vitorian framework only as violators of the law. They exist only as the objects against 

which Christian sovereignty may exercise its power to wage war.458 

There were no rights for the Indigenous in the ius gentiumôs scheme, apart from the 

ñrightsò to have things done to them so as to bring them within the ambit of Christian 

civilization.  In fact, once Indigenous peoplesô faults were established, ñit was lawful to declare 

war on them, and consequently to exercise to the full the rights of war.ò459  As a result, according 

to Vitoria, the war waged against them was ñperpetualò, and as he suggests, 

[since] security cannot be obtained without the wholesale destruction of the enemy 

--  this [was] particularly the case in wars against the infidel, from whom peace can 

never be hoped for on any terms -- the only remedy [was] to eliminate all of them 

who are capable of bearing arms against us, given that they [were] already guilty.460 

Vitoriaôs legal articulation, while appearing to promote notions of equality and reciprocity, 

constructed a comprehensive and inexorable system of norms that were inevitably violated by 
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Indigenous peoples. It effectively legitimizes endless Spanish invasions of Indigenous lands and 

societies. 

A century later, the prominent Dutch jurist Hugo Grotius continued to argue that war 

could be lawfully waged on the ñIndiansò if they were in breach of natural law, the main 

foundation of the law of nations.461  Endorsing the claim that some individuals were by nature 

natural slaves over whom it was expedient to exercise sovereignty, Grotius argued that ñthe 

barbarians or natural slaves might rightfully be appropriated by civilized peoples.ò462 A century 

later, Swiss international law jurist, Emmerich de Vattel, argued that ñthere are others, who, to 

avoid labour, choose to live only by hunting and their flockséThose who still pursue this idle 

mode of life usurp more extensive territories than, with a reasonable share of labour, they would 

have occasion for, and have, therefore, no reason to complain, if other nations, more industrious 

and closely confined, come to take possession of a part of those lands.ò463 Later, British 

international law scholar and professor, John Westlake, continued affirming this tradition. 

Discussing the international legal status of Indigenous peoples, Westlake pointed out: 

When people of European race come into contact with American or African tribes, the 

prime necessity is a government under the protection of which the former [European 

race] may carry on the complex life to which they have been accustomed in their 

landséThe inflow of the white race cannot be stopped where there is land to cultivate, 

ore to be mined, commerce to be developed, sport to enjoy, curiosity to be satisfied.  If 

any fanatical admirer of savage life argued that the whites ought to be kept out, he would 

only be driven to the same conclusion by another route, for a government on the spot 
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would be necessary to keep him out.  Accordingly international law has to treat such 

natives as uncivilized.464 

 

The colonial encounter produced new mental categories to codify the relations between 

conquering and conquered populations: the idea of race as biologically structured, explaining not 

just physiognomic differences but also the mental and cultural differences.465 Thus those 

relations of domination came to be considered as natural and legitimized through ius gentium --

international law-- which was formulated as a universal law based on natural law principles and 

discovered through human reason.  As Baxi points out, law facilitated the emergence of 

ñcarefully regulated Empiresò, in which ñthe idiom of conquest was replaced by the idiom of 

Order,ò which was deployed over and over again to ñmobilize manpowerò for the mines and 

plantations.466 

3.5 Conclusion 

Indigenous peoples have been able to assume their historical position through [their] 

struggles. This is not merely a reformist struggle. The re-vindication of our identities is 

important for the reproduction of our historical cultures as peoples ï for example the 

struggle for land is a vital element, because without land there can be neither our culture 

nor identity, absolutely nothing ï but the constant of the indigenous movement has been 

what I call the global struggle, a proposal of an alternative to the entire system. None of 

us doubt that there were these two joined lines of struggle, the struggle for re-vindication, 

and the strategic struggle for change. 

(Luis Macas, Ecuador 2010)467 

                                                 

464 John Westlake, Chapters on the Principles of International Law (Cambridge, UK: Cambridge University Press, 

1894) at 141-143, cited in Robert A. Williams (2012), supra note 327 at 228. 
465 Youngblood Henderson, James (Sakej), The Context of the State of Nature, in: Marie Battiste, Ed., Reclaiming 

Indigenous Voice and Vision 11 (Vancouver: UBC Press, 2000). 
466 Upendra Baxi, Global Development and Impoverishment, in Peter Cane and Mark V. Tushnet, Eds., The Oxford 

Handbook of Legal Studies (New York: Oxford University Press, 2003) at 398. 
467 Luis Macas is the most renowned indigenous leader in Ecuador.  A lawyer by training, he is currently executive 

director of the Instituto Científico de Culturas Indígenas (Scientific Institute of Indigenous Cultures, ICCI). A 

former president of the Confederation of Indigenous Nationalities of Ecuador (CONAIE), and former congressional 

deputy (in the late 1990s) and presidential candidate (in 2006) for the Movimiento Pachakutik (Pachakutik 



141 

 

Ted Moses, Grand Chief of the Council of the Crees of Quebec, in his statement to the 

World Conference on Human Rights in June 1993, pointed out, ñOur lands -- entire territories -- 

were taken; we were dispossessed, our means of subsistence was denied; our peoples and our 

lands were despoiled. We are the victims of genocide in the most terrible and explicit meaning of 

that idea. Yet some of us have survived and are still here, along with the States that perpetrated 

these crimes against us. The world knows that the sovereignty, legitimacy, and territorial 

integrity of these states is tainted and fundamentally impaired because of the unjust, immoral, 

and murderous means employed in their establishment upon indigenous lands.ò468  Indigenous 

peoples in the north and south of the continent experienced devastating violence and 

dispossession during the encounter with the Europeans and during the colonial period.  Since the 

early colonial time, Indigenous peoples have occupied the institutional position of ñOtherò, as 

essentially different from the Europeans. And as a result, they have been discriminated, 

marginalized, and silenced.  Indigenous peoples, however, have shown a great resilience and will 

to stand for and defend their dignity and humanity. 

After independence, law has been used, throughout Latin America, as a device to wipe 

out the customs, languages, legal traditions and systems of Indigenous peoples, aiming to 

annihilate and or assimilate them. The heirs of Hispanic colonialism ï the creole eliteð, who 

drafted the constitutions, had embraced the civilizing discourse of Vitoriaôs ius gentium and 

subsequent international legal policies and rules. The creole elite, in fact, embraced and 
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implemented the civilizing discourse in order to avoid being ostracized and excluded from the 

rights and entitlements assigned by the European ñfamily of civilized nations.ò469 

It is important to note that central aspects of current policies designed and implemented 

by international financial institutions and States ï in the present process of economic 

globalization -- can be traced back to the work of Francisco de Vitoria and the beginnings of the 

modern discipline of international law in the 15th and 16th centuries, which justified the 

dispossession of Indigenous peoplesô lands and natural resources.470  The current dispossession 

and infringements of Indigenous peoplesô rights have become part of what some scholars called 

the long-term effects of a certain pattern of ñdevelopmentò that entails major violations of the 

collective, cultural, social, and environmental rights of indigenous communities in the region.471 

The present dominant neoliberal globalization, corresponding to a new system of capital 

accumulation, has been increasingly confronted by a counter-hegemonic globalization, called by 

Baxi a ñculture of globalism,ò which is constituted by a series of initiatives, movements, and 

organizations that, reclaiming the languages of social justice, resist and challenge neoliberal 

globalization through local and global linkages, networks, and alliances.472 These processes of 

neoliberal globalization and counter-hegemonic globalization have provided Indigenous peoples 

new venues and possibilities not only to mobilize politically and denounce injustices, but also to 
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make legal claims. Thus, during the last thirty years, Indigenous peoples have emerged as 

political and social actors in Latin America; they have become active subjects and have engaged 

in social and political movements. 

At the international level, Indigenous Peoples have made claims and demands for 

international legal personality, collective rights, and sovereignty, which have challenged the 

continuing efficacy and legitimacy of the modern nation-state and law and revealed ongoing 

dominant and exclusionary representational categories as established by Eurocentric 

international law.  In this sense, it can be argued that Indigenous voices, worldviews, and claims 

have reached the global nomos, the complex normative universe in which we live,473 in order to 

speak and demand recognition, dignity and justice.  Yet, the global nomos, the international 

normative world and order, is far from settled. International law is a site of struggle and it is 

continually in formative negotiation through challenge, absorption, reining in, and contestation. 

Indigenous peoples and other disenfranchised social groups are claiming justice and 

accountability of States and influential non-States actors and challenging the inequality of power 

for which there is much less tolerance now than in the normative world order that emerged with 

the United Nations in 1948.474 

The next chapter discusses Peruôs policies and regulations on extractive industries and 

Indigenous peoples. It highlights the role of law in validating the expansion of MNCs operations 

and dispossession of Indigenous land and infringement of their rights, and in authorizing a 

pervasive trend of persecution and criminalization of Indigenous communities opposing MNCs 

operations. 
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Chapter 4: Peruôs Policies and Regulations on Extractive Industries and 

Indigenous Peoples 

ñFor decades, extractive industries have had a devastating social and environmental 

impact on several of Peruôs Indigenous peoples, without benefiting them greatly. 

Consequently, there has been a high level of discontent and mistrust among Indigenous 

peoples towards the State and the industrial extractive sector, leading to many protests 

and clashesò (James Anaya, 2014)475 

 

4.1 Introduction  

On September 28, 2015 a peaceful protest of Indigenous organizations in Apurimac, Peru 

against Las Bambas copper mine project owned by Chinaôs MMG Ltd. was violently repressed 

by the police.476 Indigenous organizations had denounced substantial modifications of the 

Environmental Impact Assessment without respecting their right to consultation and proper 

procedures for public participation; they argued that those changes would greatly impact their 

health and environment. Three Indigenous protesters were killed, 15 wounded and about 30 

detained.477 Following the deadly clash, a state of emergency was declared and martial law 

implemented in the affected regions. Government officials justified the police actions and 

maintained their support for Las Bambas project, saying it will generate óeconomic growthô and 
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bring óprogressô for the country.478 A week later, at the Annual Meeting of the Boards of 

Governors of the World Bank and IMF, held in Lima, while ñPeruôs economic soundness, 

investor confidence, and integration with the world economy,ò479 were highlighted and praised, 

the violence, repression and deaths at Las Bambas were silenced; not a word was said about the 

identity of the three Indigenous ñextra-judicially executedò and the violations of their rights.480 

As one newspaper columnist put it, as they resemble ñthe color of earth and have Indigenous last 

names, they were treated as óworthless Indiansô as third-class citizens, as ódogs in the mangerô 

who do not exist.ò481 A year later, as affected communitiesô concerns and claims have been not 

resolved, protests against the Las Bambas copper mine continue. On 14 October 2016 an 

Indigenous protester, Quintino Cereceda Huisa, was killed by the police during a rally; about 34 

protesters were injured and another 12 were arrested.482 

Since the 1990s, Peru has experienced a new cycle of expanded investment in extractive 

industries, particularly mining, oil and gas. New flows of foreign direct investment (FDI), 
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primarily from North America, Europe, Japan and China, have financed extensive mining and 

hydrocarbons exploration in the country.483 While FDI in mining exploration in Latin America 

increased 400 percent between 1990 and 1997, in Peru it grew by two thousand percent.484 

Between 1998 and 2007, US$93.5 billion of FDI flowed into the natural resources sector in Latin 

America; the average annual increase of FDI in the natural resources sector was 26 percent, but, 

in Peru FDI increased by over two thousand five hundred percent.485 By 2009, Peru was 

considered the third highest recipient of mining FDI in the world.486 Peruôs total mining 

investments during 2013 reached about US$9,724 million, which represents an increase of 

fourteen percent from 2012. The top sources of mining FDI are China (twenty two percent), 

U.S.A. (seventeen percent), Canada (fifteen percent), Switzerland (nine percent), and the UK 

(eight percent).487 Peru is Canadaôs second largest bilateral trading partner in South and Central 

America, and the third largest destination for Canadian direct investment in South and Central 

                                                 

483 MNCs with large scale mining operations in Peru: Barrick Gold (Canada), Teck Resources (Canada), Pan 

American Silver (Canada), Newmont (U.S.), Freeport McMoran (U.S.), Doe Run (U.S.), Anglo American (UK), 

BHP Billiton (Australia-UK), Rio Tinto (Australia-UK), Monterrico Metals (UK-China), Shougang (China), 

Chinalco (China), Zi Jin (China), China Minmetals (China), Jianxi Cooper Corp. (China), Xstrata (Switzerland-

Australia), Glencore (Switzerland), Vale (Brazil), Votorantim Metals (Brazil), Gold Fields (South Africa), 

Mitsubishi Materials (Japan), Nippon Mining and Metals (Japan), Sumitomo Metal Mining (Japan), Grupo Mexico 

(Mexico).  See PricewaterhouseCoopers, Mining in the Americas, March 6, 2012, at 12, online: 

<http://www.pwc.com/ca/en/mining/publications/pwc-americas-coe-event-highlights-presentation-2012-03-en.pdf> 

(retrieved 30 April 2017); Keith Slack, ñMining Conflicts in Peru: Condition Critical,ò Washington, D.C.: Oxfam 

America, March 2009, at 2, online: <http://www.oxfamamerica.org/static/oa3/files/mining-conflicts-in-peru-

condition-critical.pdf> (retrieved 30 April 2017). 
484 World Bank, Riqueza y Sostenibilidad: Dimensiones Sociales y Ambientales de la Mineria en el Peru (2005), 

supra note 413. 
485 Jeffrey Bury and Anthony Bebbington, ñNew Geographies of Extractive Industries in Latin America,ò in Jeffrey 

Bury and Anthony Bebbington, Eds. (2013), supra note 171 at 42 and 44. 
486 Jose De Echave, ñLa Mineria Peruana y los Escenarios de Transicion,ò in Alejandra Alayza and Eduardo 

Gudynas, Eds., Transiciones Post Extractivismo y Alternativas al Extractivismo en el Peru (Lima: CEPES, 2012) at 

63. 
487 Armando Mendoza, "Industrias extractivas y cambio climático en el Perú: vínculos y preocupaciones," in Paul 

M. Makedonski Valdeavellano, et al., Eds., Caminos de Transicion: Alternativas al extractivismo y propuestas para 

otros desarrollos en el Peru (Lima: CooperAccion-RedGE, 2014), at 42; PricewaterhouseCoopers, 2014 Americas 

School of Mine Presentations: Update on Latin America, 13 May 2014, online: 

<http://www.pwc.com/gx/en/mining/school-of-mines-2014.jhtml> (retrieved 30 April 2017). 



147 

 

America. By July 2014, some 90 Canadian companies were engaged in the natural resources 

sector (mainly focused on mining and oil & gas exploration). Since the Canada-Peru Free Trade 

Agreements entered into force in 2009, the trade relationship has grown substantially.488 

The significance of the extractive industry for the Peruvian economy is crucial. Peruôs 

average annual growth of six percent since 2002489 is explained largely by the increase in exports 

(eighty seven percent); about seventy percent of these exports comprise minerals and 

hydrocarbons.490 Mining accounts for over sixty percent of Peruôs total exports, thirty percent of 

its income tax, seventeen percent of its internal taxation, six percent to its GDP, and twenty one 

percent for the total FDI stock.491 Yet, in terms of direct employment, the contribution of mining 

reaches only one percent of Peruôs economically active population.492 

As it was in the past, today mining production is mainly controlled by foreign companies. 

In 2012, 60 percent of gold production was controlled by two companies (U.S. New Mont and 

Canada Barrick Gold); 80 percent of copper production was controlled by three companies 

owned by MNCs from UK, Australia, Canada, Japan, Switzerland, U.S., and Mexico.493 
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This new cycle of expansion of FDI in the mineral and hydrocarbon sector has reached 

not only traditional regions of extraction, but also new and remote regions, often populated by 

Indigenous and rural populations, and it has increasingly affected their lands and territories. At 

the beginning of the 1990s Peruôs mining concessions covered only two million three hundred 

thousand hectares; by 2001 mining concessions had increased to eleven million. By 2013 the 

total area concessioned for mining was about twenty six million seven hundred hectares, 

affecting about 60 percent of Peruôs Indigenous communities.494 Likewise, there has been an 

unprecedented expansion of the geographical area dedicated to hydrocarbon activities. Between 

2004 and 2008, the extension of concessions for oil and gas in the Peruvian Amazon basin has 

increased from fourteen percent to seventy five percent, which means that three quarters of 

Peruôs Amazon has been marked for oil and gas operations.495 According to a 2014 report, 96 

percent of Peruôs land set for mining, oil, gas and logging exploration and exploitation, overlaps 

with protected areas, territories and lands inhabited by Indigenous peoples and rural 

communities.496 

The remarkable increase of FDI and land concessions in the extractive industry in Peru 

has also been accompanied by a rise in conflict and violence around mining and oil/gas 

operations and pervasive violations of Indigenous peopleôs rights. According to Peruôs 
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Ombudsperson Office (Defensoria Del Pueblo), from 2007 ï 2011 there has been a 300 percent 

increase in the frequency of social conflicts.497 While between January and September 2011, 420 

conflicts were registered, in January 2017 alone 214 conflicts were registered; around 70 percent 

of those conflicts have socio-environmental origins (mining, oil and gas operations).498 Peru is 

currently in the top ten countries with environmental conflicts, according to the Global 

Environmental Justice Atlas, produced by the Institute of Environmental Science and 

Technology of the Autonomous University of Barcelona (UAB).499 

This chapter discusses Peruôs policy and legal framework on the extractive industry and 

Indigenous peoples which has facilitated corporate and private investment in the extractive 

sector. Peruôs legal framework and policies have not only validated the expansion of MNCs 

operations and dispossession of Indigenous lands, but also have legalized a pervasive trend of 

persecution and criminalisation of Indigenous communities who have challenged and resisted 

MNCsô operations.  The chapter is divided into eight sections. Section Two will discuss Peruôs 

neo-liberal structural adjustment policies and promotion of private investment. Section Three 

will examine the governmentôs policies and regulations with regard to the extractive industry. 

Section Four will discuss State policies and regulations on Indigenous communities. Section Five 

will discuss domestic legal venues and access to justice. Section Six will examine the barriers to 
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access to justice. Section Seven will examine Peruôs international commitments and international 

legal venues available for affected communities. Section Eight will provide a brief summary of 

the chapterôs main arguments. 

4.2 Neo-Liberal Stru ctural Adjustment Policies and Promotion of Private Investment 

Peruôs colonial legacies and history, its relations with foreign capital and its elitesô 

sustained preference for a laissez-faire approach left the country with endemic weak institutions, 

and the State needed to foster a diversified economy. By the mid-1980s, reinforced by the natural 

resources boom, Peru was returning (yet again) to a primary export-led economy, and embracing 

the Washington Consensus reforms with great vigour after the election of Alberto Fujimori as 

President in 1990.500 

The implementation of neo-liberal economic policies by the Fujimori regime was 

strongly influenced by external and internal powerful actors. As discussed in Chapter Three, the 

Washington Consensus reforms, designed and promoted by IFIs, began to be implemented in 

Latin America in the 1980s and 1990s. After Fujimori won the presidential election in June 

1990, several politicians and intellectuals with connections to the Peruvian elite, conservative 

parties and international finance approached Fujimori; the most important was Hernando De 

Soto, a Peruvian economist whose work emphasizes the importance of business and property 

rights and blames Peruôs economic problems on excessive State regulation.501 De Soto and a 
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group of Peruvian bankers and economists working in the U.S. encouraged and convinced 

Fujimori to travel to the U.S., where they met (on 22 June 1990) with the head and 

representatives of the IMF, the World Bank, the Inter-American Development Bank, and the 

Council of the Americas, the latter representing the 200 largest U.S. investors in Latin America.  

At the meeting in New York, the leaders of the IFIs communicated and offered Fujimori their 

full support, only if he would carry out immediate and sharp Structural Adjustment Policies 

(SAPs) and complementary ñrealisticò short-term stabilization measures.502 After this trip, as 

Kenneth Roberts points out, and ñfollowing the resignation of the economists who advised 

Fujimori during his campaign, a new team ï heavily influenced by neoliberal apostle Hernando 

De Soto ï implemented the shock economic program in early August 1990.ò503 

The implementation of the neo-liberal Structural Adjustment Policies was facilitated by 

Peruôs internal armed conflict. Internal political violence, initiated in May 1980 with the armed 

uprising of the Communist Party of Peru ï Shining Path (PCP-SL), a ruthless self-styled Maoist 

organization, had greatly expanded in the following 10 years and it had spiraled out of control.504 

PCP-SLôs revolt ñwas the biggest internal conflict ever seen by Peru, and the country came close 

to losing.ò505 The scope and intensity of the insurgent movement were unprecedented and it 

threatened the viability of Peruôs political and economic system.506 This critical situation coupled 

with the profound economic crisis gave Fujimori an opportunity to present himself as the 

                                                 

502 Susan C. Stokes, Mandates and Democracy: Neoliberalism by Surprise in Latin America (New York: Cambridge 
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countryôs savior.  It allowed him to promote and justify, on the one hand, his neoliberal 

economic shock program and, on the other hand, his repressive, authoritarian, and ruthless 

counterinsurgency strategy. Indeed, days after his 1990 inauguration, the Fujimori government 

renegotiated agreements on Peruôs foreign debt, and committed his government to ñadopt the 

guidelines of the Washington Consensus for economic reform and the State apparatusò507 and to 

implement a ñlow-intensity counterinsurgency warò policy.  This policy had two lines of action, 

legal and illegal; the latter included extrajudicial executions of suspected subversives and 

widespread intimidation measures against political opponents.508 

In the first two years of his government, Fujimori conducted a drastic structural 

adjustment program which featured radical restructuring of the labour, mining and hydrocarbon 

sectors to favour FDI, involving substantial legal changes and several rounds of privatization of 

State enterprises.509 Thus, while in 1990 the State controlled fifty percent of mineral production, 

by 1997, this had fallen to fifteen percent, and by 1998 it was 1.5 percent.510  The process of 

implementation of the neo-liberal economic model was accelerated immediately after Fujimoriôs 

self-coup in April 1992, which suspended the Constitution and dissolved Congress and the 

Courts.  The Fujimori government, unbridled by the checks and balances of an elected 
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legislature, adopted a set of legislative decrees (decretos legislativos) to severely restrict 

Constitutional rights. Human rights violations rapidly escalated.511 

Thus, as Szablowski points out, Fujimoriôs legal reforms and policies decimated the 

labour and union movement, and throughout the 1990s, the Fujimori regime vigorously opposed 

efforts to mobilize against government policies, making liberal use of both accusations of 

terrorism and national security services.512 Indeed, using the sweeping provisions granted under 

the new harsh anti-terrorist legislation introduced in 1992, the government security forces 

arrested and charged more people with terrorism and security-related offenses than had been 

arrested during the entire previous ten years.513  Many of them were union leaders, students, and 

Indigenous peoples who opposed Fujimoriôs neo-liberal economic policies.  In a way, the growth 

of an authoritarian regime and serious human rights violations in Peru was directly related to the 

economic model being imposed upon its population.514 National and, in particular, international 

investors, took advantage of the economic and political climate to reap profits.  Foreign 

companies took control of mining, ports, banks, commerce, transport, communications and 

health care.515  Not surprisingly, Fujimoriôs economic policies were praised by North American 
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business executives who applauded the opening of the economy, the elimination of almost all 

regulations, the control of inflation, and the plans to sell State companies.516 Likewise, according 

to Francisco Durand, professor of Politics at the Catholic University, after the 1992 self-coup, 

the only civil societyôs institution in Peru that publicly endorsed and supported Fujimoriôs 

regime was Peruôs National Confederation of Private Business Institutions (CONFIEP); during 

an interview in 1994, a representative of CONFIEP told him, ñwe had been looking for our 

Pinochet, and we finally found him.ò517 

Fujimoriôs government (1990-2000) made a fully developed effort at stabilization and 

strong neo-liberal market policies throughout the decade, enacting a new Constitution and 

establishing a legal and regulatory framework that has provided favorable tax, royalty, and 

regulatory environments for foreign mining, oil and gas investors.518  Subsequent governments, 

those of Alejandro Toledo (2001-2006), Alan Garcia (2006-2011), Ollanta Humana (2011-2016), 

and Pedro Pablo Kuczynski (2016-Present), have elaborated and implemented their policies, with 

some variations, on the basis of the neo-liberal economic framework built by Fujimoriôs 
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government. These administrations not only institutionalized Fujimoriôs policies - they deepened 

and broadened the scope of neoliberal policies.519 

4.3 Government Policies and Regulations on Extractive Industries 

The 1993 Constitution, enacted by Fujimoriôs regime, on the one hand implicitly 

recognizes Peru as a multi-ethnic, multicultural and multilingual nation, and on the other hand, 

establishes the foundations of the neoliberal economic model and strengthens its linkage to the 

global market system.520 It prescribes explicitly the Stateôs obligations to guarantee human rights 

(Art. 44), and among the Constitutional guarantees are the right to enjoy a balanced environment 

that is adequate for human development (Art. 2.22); the right to the protection of human health, 

including the health of families and communities (Art. 7); and the principle of equality before the 

law and of non-discrimination by reason of origin, race, language, religion, economic condition 

or any other motive (Art. 2.2). 

 Title III (Economic Regime) of the Constitution, contains the most important free market 

principles. It prescribes the Stateôs obligation to guarantee free trade and free enterprise (Art. 

59). It stipulates the non-discriminatory principle for local and foreign investments, equal 

treatment for public and private economic activities, and the possibility of the State and other 

public law persons to submit disputes arising from the contractual relationship to tribunals 

constituted under the signed treaties, or to national or international arbitration (Arts. 60, 63). It 

also prescribes that natural resources, renewable and nonrenewable, are the property of the 

nation; the State is sovereign in its use and can grant concessions for its use to private parties 
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(Art.66). Yet, the State is required to promote the sustainable use of natural resources and it is 

entrusted with promoting the conservation of biological diversity and the sustainable 

development of the Amazon region (Arts. 67-69).  The right to private property is guaranteed 

and must be exercised in harmony with the common good. That guarantee is made subject to a 

public interest override, in which case the property holder is entitled to just compensation and 

damages. Public property is inalienable and permanent, yet economic exploitation may proceed 

on public lands through concessions to private parties (Arts.70, 73).  In addition, the Constitution 

guarantees the freedom of contract and the protection of contractual terms, which cannot be 

modified by laws or any other kind of provisions. Disputes arising from the contractual 

relationship can only be solved by arbitration or judicial means, according to the mechanisms of 

protection provided by the contract or law.  And most importantly, it introduces and incorporates 

the controversial concept of Contratos-Ley (Contract-Laws) through which the State can 

establish guarantees and provide legal certainty and assurances to private parties; as Contract-

Laws cannot be revised and modified legislatively, they are shielded from Congressô control and 

supervision (Art. 62). 

In fact, Contract-Laws contributed to the implementation of legal stability agreements 

with MNCs which include special or preferential legal mechanisms such as accelerated 

depreciation, the possibility of deducting investments in public infrastructure from tax payments 

due, the exemption from tax payments until the initial investment was recovered or until income 

generated was used for reinvestment to increase production by more than ten percent, and 

deduction of research and mining exploration costs from tax payments.521 For the next ten to 
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fifteen years, it was prohibited to change any laws that protected the interests of MNCs, and until 

now these agreements are still in place; in fact, the 1990s framework established under the 

Fujimori government remains in place with few changes, which reaffirms the neoliberal, marked 

and pro-investment orientation of the Peruvian government.522 

Two articles (88 and 89) in the same Title III (Economic Regime) of the Constitution are 

dedicated to the agrarian regime of Peruôs Indigenous communities who are referred to as 

Comunidades Campesinas (Peasant Communities, those living in the Andean region) and 

Comunidades Nativas (Native Communities, those living in the Amazonian region). It prescribes 

that the State guarantees the right of land ownership in private or communal form or any other 

form of partnership (Art. 88). Peasant and Native communities are recognized as legal entities 

and granted legal person status under the law; they are declared autonomous, particularly in 

relation to the use of their lands which are vested in them in perpetuity, subject to their 

permanent use; any abandoned land, according to legal provisions, goes to State ownership to be 

awarded for sale (Art. 88, 89). One of the most radical changes in regard to Indigenousô land 

rights was the elimination of the protection inherent in the principles of non-alienability and the 

inability to carry mortgages or similar encumbrances, which were recognized and guaranteed by 

the previous Constitution of 1979. This change paved the way for parceling out and subsequent 

selling of Indigenous lands, thus instituting new forms of land tenure in their territories. 

Another major change brought by the 1993 Constitution refers to the constitutional status 

of international human rights treaties.  While the 1979 Constitution explicitly granted 

international human rights treaties constitutional standing (Article 105) and established the 
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Capital and Social Resistance,ò in H. Veltmeyer and J. Petras, Eds., The New Extractivism: A post-neoliberal 

development model or imperialism of the twenty-first century? (London: Zed Books, 2014) at 192. 



158 

 

superiority (priority) of such treaties over domestic law (Article 101),523 the 1993 Constitution 

neither makes specific references to any particular human rights instrument nor creates a general 

constitutional status for international human rights treaties.  While it prescribes that treaties are 

part of national law (Article 55), the explicit constitutional hierarchy that the 1979 Constitution 

had granted to human rights treaties was eliminated.524 

Important laws implementing the new commitment to liberalize the extractive industry 

and promote foreign investment include: 

¶ Legislative decree 757, which promotes private investment and eliminates the stateôs 

exclusive privileges in economic activities and natural resources exploitation;525 

¶ Legislative decree 662, which establishes a regime providing legal certainty and 

incentives to foreign investment;526 

¶ Legislative decree 674, which promotes privatization of public enterprises;527 

¶ Legislative decree 708, which promotes investment in the mining sector and declares that 

the promotion of mining investment is in the national interest;528 
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¶ Legislative decree 818, which provides the framework for large-scale investment in 

natural resources;529 

¶ Legislative decree 653, which promotes investment in the agricultural sector and has led 

to the end of the land reform process started in the 1970s;530 

¶ Land Law 26505, which following along the lines of legislative decree 653, consolidates 

the liberalization of Peasants and Natives communitiesô lands in all its aspects, 

eliminating most of the restrictions on land ownership and allowing private parties, 

national and foreign, to own large tracts of public lands throughout the country;531 

¶ Legislative decree 667,532 and the Special Land Titling and Cadastre Project (PETT) 

initiated in 1992, under the guidance of the Inter-American Development Bank (IDB), 

promote the formalization of rural property land. PETT is currently in its third phase, 

which plans to consolidate the registry and cadastre process and to formalize Indigenous 

community land-rights both in Andes and the Amazon region. In previous phases, it 

managed to reach important milestones with 83 percent of properties registered on the 

Coast and 53 percent in the Andes.533 

A new Mining Law was enacted which makes the forced displacement and reallocation 

of communities and populations for mining purposes possible;534 as was a new Hydrocarbons 

Law which reaffirms Peruôs commitment to free competition and free market as a means to 
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achieve human well-being and national development.535 Peruós General Law of Expropriation 

(Law 27117), provides that the government can expropriate private land upon declaration of 

public utility and social interest; the government has the right to expropriate the surface and 

subsurface rights, if desired; compensation must be paid to the landholder based on appraised 

value.536 State expropriation procedures, and overall Peruôs policy and regulations on extractive 

industries introduced by the Fujimori government have validated the expansion of MNCs 

activities and the dispossession of Indigenous lands. 

4.4 State Policies and Regulations on Indigenous Communities 

Peruós population reached almost 31 million people in 2014.537 An estimated 45 to 47 

percent of the population is Indigenous, 37 percent mixed Indigenous-European, 15 percent 

European, and 3 percent other.538 The Quechua and Ayamara peoples are the most numerous, 

comprising about one-third of Peruôs total population and located in the Andean region; other 

Indigenous peoples such as the Ashaninka, Awajun, Wampis, Achuar, Machiguenga are located 

in the Amazonian region.539 

Most of Peruôs Constitutions have been established on the basis of the cultural supremacy 

of the creole elite who believe that they are the bearers of the one and only ñcivilisation.ò540 For 

much of Peruôs post-colonial history, the State has been hostile to the idea of formally 
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recognizing either colonially derived Indigenous rights or liberal citizenship rights for the 

Indigenous population.541 Thus, until the 1970s (when the implementation of the Agrarian reform 

programme began, 1969-1975) Peruôs Andean region remained under a quasi-feudal informal 

legal order managed by local landlords and merchants, in which Andean Indigenous peoples 

were tied to the land in conditions of racialized serfdom.542 Simultaneously, unitary property 

regimes facilitated the expropriation of Indigenous communal lands, while vagrancy laws and 

different forms of indentured labor and debt peonage (pongueaje, mozos colonos, etc.) secured 

the exploitation of the Indigenous labor force for the development of mining and agro-exports.543 

In theory, legal recognition of Indigenous communities and their rights to communal land 

tenure were first recognized by Peruôs Constitution of 1920. The next Constitution of 1933 

reinforced this recognition and prescribed that Indigenous communal lands could not be either, 

sold, mortgaged or lost through adverse possession; yet, asymmetries, power imbalances, and 

unjust policy and regulations prevented many Andean and Amazonian Indigenous peoples from 

registering their communities until the Agrarian Reform of the 1970s.544 The Agrarian Reform 

not only facilitated the expansion of Indigenous movements and organizations, it also sought to 

control them and subordinate them to the nationalist project conducted by the Peruvian military 

government.545 Furthermore, the military government abolished the terms Indian (Indio) and 

Indigenous (Indigena) and addressed Indigenous peoples from the Andes and the Coast as 
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Peasants (campesinos)546 while Indigenous peoples from the Amazon region were addressed as 

Natives (nativos).547 The Constitution of 1979 not only extended the right to vote for the first 

time to Indigenous peoples, it also maintained the legal recognition of Peasant and Native 

communities and continued stipulating that their communal lands were inalienable, 

imprescriptible and could not be mortgaged. Yet, it downplayed the inalienability protection 

principle of communal lands, indicating that their sale will only be possible if  two-thirds of the 

community members request their division and sale; and if this were the decision of a 

community, a specific law should be enacted for each case.548 

As it was discussed previously, the Constitution of 1993 consolidated this trend, 

eliminating the Indigenous landsô inalienability and inability to carry mortgages. Indigenous 

communitiesô communal lands can now be sold after a two thirds vote in favour of the 

transaction by registered community members.549 The 1993 Constitution together with the set of 

laws enacted by Fujimoriôs government, marks the beginning of a new era for Peruôs Indigenous 

peoples, for it ended the period ï at least formally -- of constitutional guarantees for Indigenous 

communitiesô rights initiated in 1920; it begins a period of systematic infringement of their 

rights.550 Apart from the Constitution, multiple set of laws deal with Peasant and Native 

communitiesô rights to land and resources. Among the most prominent are: Law 22175 (1978) on 

Native communities, and Law 24656 (1987) on Peasant communities, which recognize their 
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customs, practices and traditions, and their rights to communal land;551 Land Law 26505 (1995) 

on private investment on Peasant and Native communitiesô lands;552 and Laws 26821, 26834 and 

29763 on sustainable use and protection of natural resources.553 

Understanding how these laws operate, beside the numerous laws enacted since 1990, 

poses a significant challenge, particularly since many of those laws undermine the rights of 

indigenous communities covertly,554 as it is the case of many of the 99 legislative decrees passed 

by Alan Garciaôs government to facilitate the implementation of Bilateral Free Trade 

Agreements (BTAs) signed with the United States and Canada in 2006 and 2008 respectively. 

These legislative decrees aimed to facilitate land concessions for oil and gas exploration, mining, 

biofuel crops and logging, and to undermine land, environmental and cultural rights of 

Indigenous communities.555 Of those 99 Legislative Decrees, only four were repealed after a 

widespread protest of Indigenous peoples in the Amazon region which culminated in the June 

2009 Bagua massacre.556 Among the most controversial legislative decrees still in force are 994, 

1089, 1020 and 1080 which Indigenous peoples challenged and criticized. For instance, 

Legislative Decree 994 and its regulations create a special fast-track regime for awarding and 

titling State-owned idle lands with agricultural potential to private developers. These comprise, 

                                                 

551 Decreto Ley 22175, ñLey de Comunidades Nativas y de Desarrollo Agrario de la Selva y Ceja de Selva,ò May 9, 

1978; Ley 24656, ñLey General de Comunidades Campesinas,ò April 13, 1987. 
552 Ley 26505, Land Law, "Ley de la Inversion Privada en el Desarrollo de las Actividades Economicas en las 

Tierras del Territorio Nacional y de las Comunidades Campesinas y Nativas," July 17, 1995. 
553 Ley 26821, "Ley Orgánica para el aprovechamiento sostenible de los Recursos Naturales," June 25, 1997; Ley 

26834, ñLey de Areas Naturales Protegidas,ò June 30, 1997; Ley 29763, "Ley Forestal y de Fauna Silvestre," July 

21, 2011. 
554 Alberto Chirif (2012), supra note 550 at 9. 
555 International Federation of Human Rights (FIDH), ñPeru ï Bagua: Bloodshed in the Context of Amazon 

Protest,ò Paris, October 2009, online: <https://www.fidh.org/IMG/pdf/rapperou529ang.pdf> (retrieved 31 May 

2017); Patricia Urteaga-Crovetto, ñInforme Socio Jurídico sobre Decretos Legislativos Vinculados a Derechos de 

Pueblos Ind²genasòô IBIS, Derechos, Educacion y Desarrollo, Lima, Agosto 2008. 
556 Stefano Varese, ñGenocide by Plunder: Indigenous peoples of Peruôs Amazonia Confront Neoliberalism,ò in 

James M. Cooper, et al., Eds., Amazonia, Environment and the Law in Amazonia: A Plurilateral Encounter 

(Portland: Sussex Academic Press, 2013) at 129. 



164 

 

with limited exceptions not including Indigenous territories, all lands that are unused due to lack 

or excess of water and all other unproductive lands. According to Legislative Decree 1089, 

titling of such lands is declared of national interest.557  

The rationale behind Garciaôs decision to enact those controversial legislative decrees 

was consistent with the Washington Consensus and the IFIôs neoliberal prescriptions. Garcia 

proposed to formalize private property rights, offer up wide swaths of land for sale, and attract 

large-scale investment and modern technology.558 Garcia described Peruôs countryside as a space 

to be colonized once again in order to extract natural resources from spaces currently occupied 

by technologically backward, Indigenous and mestizo small-scale farmers and nomads who, in 

this account, are quite simply in the way.559 Thus, portraying Indigenous communities, their 

organizations and allies as ñdogs in the mangerò and ñbackwards,ò560 Garcia accused them for 

undermining and blockading the ñprogressò and ñdevelopmentò of the country.  He argued that 

ñPeruôs immense natural resource endowments are not legally titled, and therefore cannot be 

traded, do not attract investment, and do not generate employment. The result: continuing 

poverty.ò This problem persists, he maintained, ñbecause of óthe law of the dog in the manger, 

which says if I canôt do it, nobody can do it.ôò561 

As a result of the persistent struggle and demand of Indigenous peoples, the government 

enacted the Law on the Right to Prior Consultation to Indigenous or Native Peoples on August 
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2011.562 Yet, both the legislative process leading up to the adoption of the law and its 

regulations, and the outcome of the process have been the subject of criticism from Indigenous 

organizations for falling short of the international standards (such as ILO 169), seeking instead to 

facilitate and validate economic investment of private companies in their territories.563 The 

regulations on the implementation of Law of Prior Consultation were adopted on April 2012 

without considering the comments made by Indigenous organizations. Thus, the final text 

declares explicitly that the consultationôs outcome is not binding unless it reaches an agreement 

between the parties, and it reduces the timeline of different stages of the consultation process.564 

The law and its regulations adopt definitions of Indigenous peoples that are restrictive and 

incompatible with ILO Convention 169.565 While the ILO Convention 169 indicates that self-

identification as Indigenous or tribal shall be regarded as a fundamental criterion for determining 

the groups to which the provisions of the Convention apply, the law on Indigenous consultation 

limits the term "indigenous" only to those of "direct" lineage and to those who keep "allò their 

cultural elements, excluding therefore the largest peasant populations from the Andes and coastal 

villages.566 Furthermore, the regulations do not prescribe the need to conduct a consultation 

before concessions or before granting license agreements; does not provide transparency and 
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clarity on which situations the consultation should proceed, in cases of infringement of 

Indigenous rights, or on Indigenous participation in consultation plans.567 

The implementation of the law has been sluggish. Since the law is seen by extractive 

companies, and even by the Ministry of Energy and Mines, as a factor that would hinder further 

investment, there has been a tremendous lobby to limit its application only to the Amazonian 

Indigenous communities, bypassing communities in the Andes. 568 The legal distinction between 

ñnativesò and ñpeasants,ò established in the 1970s, is used today to justify the denial of the right 

to consultation to Andean Indigenous communities that fall into the ñpeasantò category.569 Even 

President Humala endorsed this stance (on April 28, 2013) when he declared that ñthere are not 

native communities in the Andean highlands, the majority are agrarian communities resulting 

from the agrarian reform. For the most part native communities are only found in the Amazonian 

jungle.ò570 In order to reduce the number of communities that can request the application of this 

law, the government has published an official selective list of 55 communities that are to be 

considered Indigenous communities, 52 in the Amazonian region and only 3 in the Andes, 

although the Andes contains more than 70 percent of Indigenous communities.571 Thus, as of 
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September 2015, while ten consultations were completed in the hydrocarbon sector in the 

Amazon region, there was no consultation in the mining sector or in the Andean region.572 

According to Peruôs National Coordinator for Human Rights, there is a permanent risk of 

manipulation of the right of Indigenous communities to prior, free and informed consent in 

administrative procedures that do not address the illegitimacy of investment projects affecting 

their communal lands.573 During a workshop organized by human rights NGOs in 2012, 

participants noted that many companies are involved in dividing the members of Indigenous 

communities, especially during the consultation process. One participant reported that in the 

Amazonian department of Loreto, in the context of a dispute between Ashuar communities and 

Talisman Oil Company, the company allegedly brought a group of armed pro-oil project 

Indigenous Ashuar in by helicopter.574 

This situation has become appalling with the new regulation for environmental protection 

in hydrocarbon activities (passed on November 2014), which does not prescribe the need to 

comply with the law on Indigenous consultation under the section on the Environmental Impact 
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Assessment (EIA).575 Furthermore, in July 2014, Law 30230 was passed,576 which establishes 

new fiscal and tax measures (favouring private corporations by pardoning billions of US dollars 

in past taxes), and simplification of procedures and permits for granting concessions in the 

extractive sector, aiming to promote and revitalize foreign investment at the expense of the 

already feeble and ineffective environmental standards.  Some sections of this law, very vague 

and general, can also lead to and create conditions for the loss of property rights over land by 

Indigenous communities; the law prescribes the creation of special procedures (Title III ) to grant 

land rights for investment projects (mining projects, oil, forestry, agro-industrial, etc.), regardless 

of the current or future use to be given to the premises. The risk, given the generality of the 

provisions contained in this law, is that these investments rights can ignore, trump or violate the 

rights enshrined in national and international legislation for the 6,069 Peasant communities and 

1,469 Native communities across the country, since 72.7 percent of them (5,483 in total) have no 

way to prove their property rights due to lack of title deeds and georeferencing of the extent and 

location of their lands.577 

Shortly after Law 30230 was passed by the Peruvian Congress, the New York-based 

credit rating agency Moodyôs Investor Service, upgraded Peruôs debt by two notches, bringing it 

to the investment grade level of A3, placing Peru ahead of Argentina, Brazil and Colombia, 
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countries with larger and more diversified economies.578  Moreover, Christine Lagarde, 

Managing Director of the IMF praised Peruôs economic policies and performance during her 

official visit to Peru on December 2014.579 Since taking power in July 2016, the government of 

Kuczynski continued and deepened this trend; between December 2016 and January 2017 his 

government enacted 112 legislative decrees, 65 of which were designed to further facilitate 

foreign investment at the expense of weakening environmental standards and Indigenous peoples 

rights. Indigenous organizations have expressed their concern and questioned particularly 

legislative decree No. 1251, 1285, 1292, 1320, 1330, 1333, 1334 and 1353 which have far-

reaching implications on their collective land rights.580 In June 2017, the government of 

Kuczynski enacted a decree (D.S. 003-2017-MINAM)  which established new and ómore flexibleô 

air quality standards. Repealing previous more stringent regulations, the decree lowered and 

weakened previous air quality standards. For instance, it raised the maximum amount of sulphur 
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dioxide, a by-product of smelting copper and other base metals, that can be emitted to 250 

micrograms per cubic metre per 24 hours, from the 20 micrograms per cubic metre previously.581 

The development of a legal and institutional framework to protect Indigenous rights and 

the environment during the last two decades has been very challenging and undergone several 

ups and downs, due to the prevalence of the perspective that Indigenous rights and 

environmental regulations are serious "obstacles" and represent extra costs for investors and 

companies.  The tension between Indigenous peoples rights and the free market policy and 

regulations implemented by the successive governments has becomes more clear. The later has 

prevailed and facilitated the expansion of corporate extractive industries which has brought 

serious infringement on Indigenous communitiesô rights.582 

4.5 Access to Justice 

Access to justice ïto effective judicial protection and to legal remedies-- is a key factor in 

protecting the rights of Indigenous communities affected by corporate mining, oil and gas 

projects. Access to justice is guaranteed in international agreements such as the International 

Covenant on Civil and Political Rights (Arts. 2 and 14) and the American Convention on Human 

Rights (Arts. 8 and 25). The right to access to justice, while not explicitly recognized in Peruôs 

domestic legal system, is an essential component of the right to judicial protection and due 

process recognized in paragraph 3 of Article 139 of the Constitution, understood as access to an 

independent, impartial and competent court for the substantiation and determination of any 
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criminal charge or determination of rights and obligations of a different nature such as civil, 

fiscal, and labor.583 

4.5.1 Domestic Legal Remedies and Venues 

Constitutional Actions 

Peruôs Constitution (Title V) provides a number of constitutional actions as procedural 

venues to protect fundamental rights.584 Regulated by the Constitutional Procedural Code, 

constitutional actions or processes can be exercised to stop threats or violations of rights.585 

Furthermore, they can be used to request information that the authorities hold in their possession; 

as well as for the enforcement of obligations under the Constitution, the law or any government 

policy. They can also be used to challenge any rules that oppose the Constitution; to resolve 

conflicts between different governmentôs organs, or when their functions are unclear. In addition, 

these actions can be used not only to stop threats or violations of rights resulting from State acts 

and / or omissions but also when these violations result from private partiesô acts or omissions. 

Criminal Proceedings 

The Peruvian Penal Code586 does not provide for direct criminal liability for companies, 

but it provides accessory liability for having served as a facilitator or for covering up a crime. In 

that case, the company would be subject to criminal sanctions; only individuals, managers and 

representatives of the company assume direct responsibility for the wrongdoing. Thus, Art. 105 

                                                 

583 Sentencia Tribunal Constitucional, STC 010-2001-AI, FJ 10. Cited in Comision Internacional de Juristas ï IDL 

(2013), supra note 557 at 38. 
584 Peru Constitution, 1993, Title V, on Constitutional Guarantees, Art. 200. 
585 Ley 28237, Codigo Procesal Constitucional, May 28, 2004. Among the most important constitutional processes 

are: 1) Habeas Corpus Process, 2) Amparo Process, 3) Habeas Data Process, 4) Compliance Process (Proceso de 

Cumplimiento), and 5) Popular Action and Constitutionality Review Process (Procesos de Accion Popular e 

Inconstitucionalidad). 
586 Codigo Penal, Decreto Legislativo 635, April 3, 1991. 



172 

 

prescribes measures applicable to a company when an offense is committed in the exercise of 

companyôs activities, or when using the company to facilitate or conceal an offense. In 

November 2009, the Judiciary developed a criterion for the application of Article 105 and 

established a series of guidelines to be observed in criminal proceedings when a crime is 

attributed to a legal person.587 Article 104 prescribes the legal personôs vicarious liability for 

offenses committed by its employees or representatives, in the context of its activities. 

The Penal Code also prescribes criminal liability rules for environmental wrongdoings 

under the title óEnvironmental Crimesô (Arts. 304-314) which aim to protect a balanced and 

healthy environment and punish conduct that causes discharges or emissions of toxic gases, 

noise, leaks, spills or radiation into air, soil, subsoil, and waters.  Aggravated conduct encompass 

distorting information, hindering administrative oversight, and causing serious injury or death. 

Given the serious effects of these offenses, the penalties are not all that high (6 -10 years of 

prison). Art. 314 prescribes as a crime wrongful licensing by a public officer, for instance when 

the decision-maker grants a license for any industrial operation, or provides a favorable opinion 

regarding a license request, in contravention of applicable environmental protection rules and 

regulations. It also prescribes that legal representatives of legal persons or companies, whose 

actions on behalf of the company may constitute offenses under this Title, shall be criminally 

liable (Art. 314-A). 

Civil Damages in Criminal Proceedings and Ordinary Civil Action for Damages 

                                                 

587 Corte Suprema de Justicia, Acuerdo Plenario 007-2009-CJ-116, November 13, 2009, online: 
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2009-CJ-116_301209.pdf?MOD=AJPERES&CACHEID=c930ab804075b977b5c9f599ab657107> (retrieved 30 
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Committing a crime usually generates damage and therefore responsibility of a civil  

nature. It is possible to claim civil damages in a criminal proceeding; to assert this claim it is 

necessary that the victim becomes an active party in the criminal proceedings.588 Yet, an ordinary 

civil action for damages is also available, which would allow a claim for a higher amount of 

compensation. 

Ombudspersonôs Office (Defensoria Del Pueblo) 

Given that alternative dispute resolution mechanisms (such as conciliation and 

arbitration) have not been used in addressing and solving conflicts and infringements in the 

extractive industry sectors, Peruôs Ombudspersonôs office is the only public institution that has 

played a role of mediator between affected communities and government entities affecting their 

rights.589 The Ombudspersonôs office prepares reports containing recommendations which, 

however, are not legally binding.590 

4.5.2 Barriers to Access to Justice 

The main barriers to access justice for Indigenous communities are a) institutional, 

technical and organizational barriers, b) interference of political and economic power in the 

administration of justice, c) corruption, d) structural exclusion, discrimination, and racism, e) 

state violence and increasing criminalization of social protest, and f) legalization of private 

security forces and integration of National Police to the private security system 

a) Institutional, technical and organizational barriers 

Originating in the justice system itself, these barriers include inadequate institutional and 

legal infrastructure to address and solve fairly and effectively issues and conflicts in the field of 

                                                 

588 Codigo Penal, Decreto Legislativo 635, April 3, 1991, Arts. 92-101. 
589 Peru Constitution, 1993, Arts. 161 ï 162. 
590 Comision Internacional de Juristas ï IDL (2013), supra note 574 at 53-54. 



174 

 

environmental, social, and Indigenous peoplesô rights. For instance, the Peruvian legislation on 

Indigenous rights and resources, including the Law on the Right to Prior Consultation, is a 

ñregulatory puzzleò that provides different regimes with different and contradictory meanings. 

One commentator describes it as ñtoo many rules in too many books resulting in too many 

opportunities for conflict and contradiction [and abuses], and delivering a system that is difficult 

to understand and implement.ò591 This ultimately falls short of Peruôs international 

commitments.592 In addition, Indigenous communities, except in environmental matters, cannot 

claim compensation for damages in a civil suit as a group.593 

Technical and organizational issues of the judiciary, inefficiencies in the procedural 

system (with outstanding unresolved files that make legal processes to take too long) are also 

barriers to access to justice. Furthermore, many Indigenous communities are unable to physically 

access judicial and public prosecutor offices because the geographic distances. Judicial offices 

are mostly located in major and medium-sized cities.594 

b) Interference of political and economic power in the administration of justice 

Judges, prosecutors and other judicial and government officials are often under pressure 

or influence from political authorities who may act on behalf of economic power and interests.595 

On December 2013, Paulo Vilca Arpasi, former Vice-Minister of Interculturality, admitted that 

his resignation in July had been due to ñpolitical pressureò from the government aimed at getting 

                                                 

591 Lila Barrera-Hernandez (2010), supra note 272 at 175. 
592 B. Clavero, "Enredo normativo y derechos ind²genas en el Per¼,ò in B. Clavero (2011), supra note 1 at 36. 
593 Comision Internacional de Juristas ï IDL (2013), supra note 574 at 79. 
594 Ibid at 81-84. 
595 Mariano Salazar Liz§rraga, ñAutonomía e independencia del poder judicial Peruano en un estado social y 

democrático de derecho," in (2014) 10: 2 Ciencia y Tecnología 147-161. 
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certain investments approved.596 Vilca had made 83 observations on the projectôs Environmental 

Impact Assessment, which were mysteriously withdrawn hours after their publication on the 

ministryôs web page, and then later left unanswered.597  In Peru judges are appointed for a 

limited period by the National Judicial Council and subject to confirmation in office for 

subsequent periods, which undermines their ability to act independently. This lack of security of 

tenure and potential political interference in the Constitutional Tribunal, partly explain its 

weakened role since 2008; a study of the jurisprudence of Constitutional Tribunal between 2005 

and 2011 shows that about 60 percent of decisions on allegations of human rights violations were 

unfavorable to the plaintiffs. Likewise, in cases concerning the right of Indigenous peoples to 

prior consultation, of the nine cases that have been submitted to the Constitutional Tribunal eight 

claims have been dismissed.598 

c) Corruption  

Corruption continues to be a very serious societal problem in Peru. While in 2014 Peru 

scored 38 out of 100 and ranked 85 out of 175 countries, in 2016, it scored 35 out of 100 and 

ranked 101 out of 176 countries on Transparency Internationalôs Corruption Perceptions 

Index.599 There is a heightened sense of corruption among Peruvian respondents who consider 

                                                 

596 Servindi, "Paulo Vilca Admite que salio del Vice-Ministerio por Presiones Politicas," in Servindi, Lima, 14 

December 2013, online: <http://servindi.org/actualidad/97875> (retrieved 31 May 2017). 
597 International Work Group for Indigenous Affairs, the Indigenous World 2014, Copenhagen, Denmark: IWGIA, 

May 2014, at 165. 
598 Juan Carlos Ruiz Molleda, ñInforme Jurídico ¿Tenemos un TC de protección de derechos fundamentales o un TC 

de improcedencias?" in Justicia Viva, Lima 2013, online: 

<http://www.justiciaviva.org.pe/webpanel/doc_trabajo/doc02052013-171540.pdf> (retrieved 31 May 2017); Juan 

Carlos Ruiz Molleda, ñBalance de las sentencias emitidas por el TC sobre el derecho a la consulta previa: Efectiva 
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599 A countryôs score indicates the perceived level of public sector corruption on scale of 0 (highly corrupt) to 100 

(very clean). A countryôs rank indicates its position relative to other countries in the index. Transparency 
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that all the governments are corrupt,600 but characterize Alan Garciaôs and Alberto Fujimoriôs as 

the most corrupt governments.601 In October 2008, Garciaôs entire cabinet resigned following a 

corruption scandal surrounding oil concessions to a foreign company which implicated members 

of Garciaôs party. In December 2014, a former President of PERUPETRO (the State agency 

responsible for negotiating, underwriting and monitoring contracts for exploration and 

exploitation of hydrocarbons) told the criminal court that he held a meeting with then President 

Garcia and Garcia recommended him to deliver the bid from oil contracts to the Norwegian 

company Discover Petroleum International.602  In 2009, Fujimori was convicted for human rights 

violations considered crimes against humanity and is currently serving 25 years in prison. He 

received additional sentences in several corruption cases; Transparency International has ranked 

him among the ten most corrupt leaders in recent history.603 Overall, Peruvian citizens consider 

                                                                                                                                                             

International, online: < http://www.transparency.org/news/feature/corruption_perceptions_index_2016> (retrieved 

31 May 2017). 
600 As Brazilôs multinational company Odebrecht's acknowledged of having paid bribes unnamed high ranking 

Peruvian officials in exchange of contracts between about 2005 and 2014, criminal investigations have been initiated 

on bribery and corruption involving high ranking government officials, including current president Kuczynski and 

former presidents Toledo, Garcia and Humala. Daniel Gallas, ñBrazil's Odebrecht corruption scandal,ò in BBC 

News, 7 March 2017, online: < http://www.bbc.com/news/business-39194395> (retrieved 31 May 2017); Reuters 

World News, ñPeru says Odebrecht scandal eclipses graft in Fujimori government,ò 25 January 2017, online: 

<http://www.reuters.com/article/us-peru-corruption-idUSKBN1592K4> (retrieved 31 May 2017). 
601 La Republica, ñAlan García es percibido como el peruano más corrupto según encuesta de Datum,ò in La 

Republica, Lima, 21 Octubre 2014, online: <http://www.larepublica.pe/21-10-2014/alan-garcia-es-percibido-como-

el-mas-corrupto-segun-encuesta-de-datum> (retrieved 31 May 2017). 
602 Cuarto Poder, ñLo Que Sabe Saba,ò America TV, 14 December 2014, online: 

<http://www.americatv.com.pe/cuarto-poder/reportaje/lo-que-sabe-saba-noticia-13685> (retrieved 31 May 2017); J. 

Osorio, ñCaso Petroaudios: Expresidente de Perupetro compromete a Alan García en faenón,ò in Diario 16, Lima 

11 December 2014, online: <http://diario16.pe/noticia/55746-caso-petroaudios-expresidente-perupetro-compromete-

alan-garcia-faenon> (retrieved 31 May 2017). 
603 The Economist, ñCorruption in Peru: A Widening Web,ò May 24, 2013, online: 

<http://www.economist.com/blogs/americasview/2013/05/corruption-peru> (retrieved 31 May 2017). 
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the judiciary to be among the most corrupt institutions in the country; user surveys indicate 

unofficial payments affect both the speed and the final outcome of judicial processes.604 

d) Structural social exclusion, discrimination, and racism 

Thorp and Paredes argue, ñ[T]he embeddedness and extreme nature of overall inequality 

has much to do with the depth and embeddedness of ethnic inequality.ò605 Weak institutions and 

deep racial, ethnic and cultural inequalities are the legacy of Peruôs colonial and creole republic 

periods, which remain prominent to this day, combined with class and geographic divisions.606 

Significant racial and ethnic mixing (mestizaje) ñhas not eliminated the perception of distinctive 

and hierarchically organized cultural and racial traits by Peruvian society, nor has it prevented 

discriminatory practices based on these traits.ò607 

Racialized discourses by Peruvian elites and mainstream intellectuals are prominent in 

sustaining discriminatory practices and in considering any opponent, particularly Indigenous, of 

neoliberal economic policies as intellectually inferior beings. In July 2006, at the international 

conference of the Council of the Americas on Development and Investment with Social Equity, 

President Pedro Pablo Kuczynski pointed out that, 

                                                 

604 Proetica-Transparency International, ñIX Encuesta Nacional sobre percepciones de la corrupción en el Perú 

2015," Survey prepared by Ipsos-Apoyo, 2015, at 18, online: <http://www.proetica.org.pe/?q=content/encuesta-

nacional-sobre-percepciones-de-la-corrupci%C3%B3n> (retrieved 31 May 2017). 
605 Rosemary Thorp and Maritza Paredes (2010), supra note 518 at 2. 
606 David Sulmont, ñRace, Ethnicity and Politics in Three Peruvian Localities: An analysis of the 2005 CRISE 

perceptions survey in Peru,ò in (2011) 6:1 Latin American and Caribbean Ethnic Studies 47-78; Adolfo Figueroa 

and Manuel Barron, ñInequality, Ethnicity and Social Disorder in Peru,ò CRISE Working Paper 8,  Centre for 
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[Those ideas] about changing the rules and policies, changing contracts, nationalizing 

[natural resources]; which is a bit the ideas in one part of the Andes, places in which the 

high altitude impedes proper oxygenation of the brain; it is fatal and disastrous.608 

In the same line, Peruvian writer and Nobel prize winner, Mario Vargas Llosa, argued that, 

Indian peasants live in such a primitive way that communication is practically 

impossibleéThe price they must pay for integration is highðrenunciation of their 

culture, their language, their beliefs, their traditions and customs, and the adoption of the 

culture of their ancient masterséIt is tragic to destroy what is still living, still a driving 

cultural possibilityébut I am afraid we shall have to make a choiceéModernization is 

possible only with the sacrifice of the indian cultures.609 

In 2009 Vargas Llosa vehemently and harshly criticised Indigenous organizations for their 

opposition to Garciaôs government legislative decrees and for following ñthe retrograde slogans 

of their leader.ò After the 2009 Bagua protest and massacre and the repeal of two controversial 

decrees, Vargas Llosa wrote, ñIf this is not a Pyrrhic victory, what is it? Despite their somewhat 

diffuse language, the decrees were pretty well oriented; they pursued an imperative necessity: to 

attract private investment and top-notch technology into a region which has large reserves of gas, 

oil and many minerals and could be a source of prosperity and modernization for that poor 

country which is Peru, starting, of course, with those who need more help, the native 

communities of the Amazon.ò610 

Pervasive racism and alleged ñcultural superiority,ò that would constitute a kind of 

ñcultural racism,ò611 are the basis of many public policies, and they play a significant role in 

                                                 

608 Margarita Huayhua, Runama Kani icha Alquchu?: Everyday Discrimination in the Southern Andes, A Ph.D. 

Dissertation, Anthropology, The University of Michigan, 2010, at 237. 
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facilitating Indigenous land dispossession and preventing Indigenous peoples from accessing 

justice. ñCultural racismò thus becomes an institutional violence that justifies the fact that, for 

instance, most of the Indigenous territories are concessioned without any consultation or respect 

for their inhabitants, and government authorities absolutely lack interest to address and remedy 

environmental, health and social crises caused by oil spills, mine tailings on land, lakes and 

rivers in areas inhabited by Indigenous communities.612 In the last two decades, contaminated 

and abandoned mine sites affecting Indigenous and peasant populations have dramatically 

increased due to mining; while in 2003 the total contaminated sites were only 611, in 2012 they 

were 7,576 and in 2015 they reached 8,616. The regions with the highest contaminated sites are 

Ancash, Cajamarca, Puno and Huancavelica, all in the Andean region.613 

The mechanisms, norms and values that reproduce and sustain racial, ethnic and cultural 

discrimination have been defined, developed and entrenched over the years by the institutions 

such as the police and judiciary.  More than one-third of Peruôs population speaks languages 

other than Spanish, and so they cannot express themselves in their mother tongue during legal 

proceedings due to the absence of interpreters. There is a lack of government policies that 

promote the incorporation of bilingual court officials or official translators in the judicial system.  

Judicial officers are not required to have knowledge of Indigenous languages; the National 

Judicial Council  does not appoint judges and prosecutors with knowledge of Quechua or Aymara 
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in areas with large Indigenous populations.614 Despite the constitutional recognition of the right 

to cultural identity and legal pluralism, which implies respect for Indigenous methods of conflict 

resolution, little has been done to implement this right and to develop appropriate mechanisms 

which would be effective in the context of disputes with oil and mining companies.615 

Furthermore, Indigenous peoples are underrepresented at all levels of political office in Peru, at 

national, regional, and municipal levels. While the presence of Indigenous peoples in both 

official and non-state governance systems has improved in recent years, they do not have the 

leverage to influence political decision making. 

e) State violence and increasing criminalization of social protest 

Violence exercised by State and non-State actors and increasing criminalization of social 

protest constitutes another contributing factor for the systemic lack of access to justice for 

Indigenous peoples in Peru.616 State violence exercised against Indigenous communities when 

they demand their collective rights to territory and natural resources or challenge certain 

economic development projects (mining, oil or gas) has become increasingly frequent, resulting 

in deaths of Indigenous protesters and criminal prosecution. Cases such as Bagua and Las 

Bambas illustrate this predicament. Also, violence exercised by non-state actors such as 

paramilitary forces and private security companies (associated with powerful corporate economic 

interests) are used to force Indigenous peoples off land, in order to secure deniability and 

impunity; physical violence and the violence of prevailing forms of economic development are 
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inextricably linked.617 Peruôs Ombudspersonôs Office recorded 196 deaths and 2,369 persons 

injured from 2006 to 2011 alone (during Alan Garciaôs government) as result of police 

intervention in situations of social conflicts and protests.618 During the government of Humala 

(2011-2016), it recorded 74 deaths and 2,119 injured.619 As of December 2016, during the 

government of Kuczynski, 4 Indigenous protesters have died and about 55 have been injured in 

protests and disputes over natural resources.620 According to a report submitted to the Inter-

American Commission on Human Rights, to date no one has been found criminally responsible 

for any of the civilian deaths in the context of social protest that have occurred since 2001; not 

one of the victims has received any reparation or compensation through the civil courts, because 

using civil proceedings is virtually impossible (particularly for Indigenous peoples) due to 

onerous procedures, tight deadlines for filing the claim and high cost.621  As Global Witnessô 

report points out, in the majority of the cases, it is actually State actors who have committed the 

crimes; 73 percent of the suspected perpetrators of known killings of environmental and land 

defenders in Peru since 2002 have been the police or police in conjunction with armed forces or 

a private companyôs security forces.622 
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The impunity described above is exacerbated and promoted by policies and laws that 

criminalize social protest and condone the use of lethal force by security forces. These policies, 

initiated under Alan Garciaôs government and intensified by Humala, have resulted in judicial 

harassment and constant and systematic assaults on Indigenous leaders defending their collective 

rights to life and territory.623 The most controversial and highly criticized laws are legislative 

decree 982 (July 2007) and law 30151 (January 2014) which allow members of the armed forces 

and national police to use lethal force during social protests, granting them exemption from 

criminal responsibility if they cause injury or death while on duty. According to the Instituto de 

Defensa Legal (IDL), Law 30151 is equivalent to having a ñlicence to kill.ò624 In addition, there 

is a set of legislative decrees (passed by the Executive in 2007 and 2010) which was adopted 

under the pretext of combating organized crime, but in practice has facilitated the criminalization 

of social protest. These rules allow preliminary summary investigations, without respecting the 

right of defense of those under investigation; introduce the concept of ñhostile group,ò and 

classify as such any group of people gathering to protest and call attention to their demands; 

allow detention without a warrant, and arbitrarily extend the concept of flagrante delicto 

(violating the principle of temporal immediacy) as a basis for detention. They also allow 

performing preliminary investigations with the isolation of the detainee and without the presence 

of his or her counsel; and allow personal and house searches without warrants and even without 
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the presence of the prosecutor. Among the most prominent are: legislative decrees 982, 983, 988, 

989, 991, and 1095.625 

The case described by Chris Hufstader, Oxfam Americaôs Regional Communications 

Manager, illustrates the pervasive judicial harassment of Indigenous peoples. He points out, 

Over the years I have visited a few communities in Peru where violent conflict has 

erupted; I have spoken with people who have been beaten, imprisoned, or persecuted by 

the government for standing up for their rights. The alleged crimes vary. Refusing to sell 

your farm to a mining companyðor holding out for a better priceðcomes up a lot. One 

Indigenous woman from the highlands of Cusco told me how the police threw her in jail, 

accused her of trespassing on her own land! Her farm is now part of a copper mine 

[Tintaya cooper mine run by Australian BH Billiton and AngloïSwiss Xstrata]. It took 

two decades before she was compensated as part of a conflict-resolution effort Oxfam 

helped create. It took years to sort out the rights violations, relocate farmers, and set up a 

development fund.626 

In the same region, while the death of three Indigenous villagers and wounding of several others 

(during protests against the Glencore-Xstrata mine in 2012) remain unpunished, the criminal 

proceedings against the former mayor of Espinar, Cusco and union leaders is in process; the 

prosecutor asked for dismissal of criminal charges against police officers who killed the 

villagers, but requested 20-25 years of prison for the former mayor and union leaders who are 

accused of being responsible for the deaths and damages caused during the protest.627 
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f) Legalization of private security forces and integration of National Police to the private 

security system 

Despite the involvement of several corporations in alleged gross violations of human 

rights in the context of social protest in the extractive sector,628 the State has not developed a 

regulatory framework on business and human rights that would provide venues for corporate 

legal accountability and for more reliable protection of Indigenous communitiesô interests and 

rights; quite the contrary, it has progressively facilitated greater protection for companies by 

providing them a legal framework to establish public-private instruments of coercion as a 

strategic measure. For instance, it has promoted the legalization of private security forces to 

provide security and protection to corporations through D.S. No. 005-94-IN and Law 28879.629 

These laws have facilitated police and military officers' access to employment in the private 

security industry, explicitly allowing retired military or police officers to supervise private 

security companies, and private security companies to hire actively serving police and military 

officers. Furthermore, the government has authorized the integration of the National Police to 
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S.A., subsidiary of New Mont Mining Company from U.S.A.; and AngloïSwiss Xstrata, among others. It has been 

reported that in the mining camps of these companies Indigenous and local community members and human rights 

activists were illegally detained and subjected to torture or ill -treatment. Cordinadora Nacional de Derechos 

Humanos, CEJIL, FEDEPAZ, GRUFIDES (2013), supra note 202 at 17. 
629 D.S. No. 005-94-IN, Reglamento de Servicios de Seguridad Privada, 12 May 1994 [enacted during Fujimoriôs 

government]; Ley No. 28879, Ley de Servicios de Seguridad Privada, 17 August 2006 [Private Security Services 

Act, enacted during Alan Garciaôs government, it replaced the first]. According to a UN Report, the privatization of 

security has expanded enormously in Peru since the 1990s because the government does not seem to have increased 

police numbers. It estimates the number of private security guards to be 100,000 (50 percent or which in the 

informal sector), outnumbering Peruôs public police force of about 92,000.  In many cases, these companies are run 

by former members of the Armed Forces or the Police, or they occupy senior positions. Report of the UN Working 

Group on the use of mercenaries as a means of violating human rights and impeding the exercise of the right of 

peoples to self-determination, Chairperson-Rapporteur, Jose Luis Gomez del Prado, Mission to Peru, 

A/HRC/7/7/Add.2, 4 February 2008, at 6, 13, 14. 
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this private security system through Law 28857 and D.S. Nº 004-2009-IN,630 which authorize 

members of the national police to provide "Extraordinary Supplementary Services" (individually 

or institutionally) to individuals or corporations, public or private, in exchange for a monetary 

reward.631 

4.6 Peruôs International Commitments and International Legal Venues 

Peruôs Constitution (Art. 205) recognizes the possibility to appeal to or access 

international courts or bodies constituted under treaties or conventions to which Peru is a party, 

after exhausting domestic remedies.632 The Constitutional Procedural Code in regulating Art. 

205, explicitly recognizes only two international venues which anyone whose rights have been 

infringed can access: the United Nation Human Rights Committee and the Inter-American 

Commission on Human Rights.633 While the Constitution does not explicitly recognizes the 

                                                 

630 Ley No. 28857, Ley del Régimen de Personal de la Policía Nacional del Perú, July 27, 2006; D.S. Nº 004-2009-

IN, Reglamento de Prestación de Servicios Extraordinarios Complementarios a la Función Policial, July 15, 2009. 
631 On the basis of these laws, MNCs in the extractive sector have signed agreements with the National Police to 

secure their assets. These agreements allow companies to request permanent police presence or ask for rapid 

deployment of larger units to prevent or repress social protests. In some cases, the companies provide full financial 

and logistical support which means an incentive to use force. As of April 2013, the existence of thirteen agreements 

were revealed, which were kept secret for years; among the MNCs involved in these agreements are Minera Barrick 

Misquichilca, Minera Antamina, Xstrata Tintaya / BHP Tintaya, Minera Yanacocha, and Compañia Minera 

Aprodita (agreement with the 6th Brigade of the Peruvian Army). See National Coordinator for Human Rights, 

Grufides, Human Rights without Borders, Society for Threatened Peoples (STP), "Police in the Pay of Mining 

Companies: The responsibility of Switzerland and Peru for human rights violations in mining disputes," Camarca, 

Peru ï Ostermundigen, Switzerland, December 2013; SERVINDI, ñPeru: Emplazan al Gobierno a responder por 

convenios entre minera y policia,ò in Servindi, Lima, March 5, 3013, online: 

<http://www.servindi.org/actualidad/83551> (retrieved 30 June 2017); Instituto de Democracia y Derechos 

Humanos-Pontificia Universidad Catolica del Peru, ñDiagnostico Nacional sobre la Situacion de la Seguridad y el 

Respoeto a los Derechos Humanos: Referencia Particular al Sector Extractivo en el Peru,ò Lima:  Embajada de 

Suiza ï IDEHPUCP - Socios Peru, November 2013. 
632 Constitucion Politica del Peru, 1993, Art. 205. 
633 Codigo Procesal Constitucional, Ley 28237, May 28, 2004, Title X (International Jurisdiction), Arts. 114-116. 
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constitutional status of international human rights treaties ratified by Peru, the binding 

jurisprudence of the Constitutional Court has accorded them constitutional status.634 

Peru has signed and ratified most international and regional human rights instruments and 

treaties, including those that enshrine Indigenous peoplesô rights. Among the most prominent 

are: the International Covenant on Civil and Political Rights (ICCPR);635 the International 

Covenant on Economic, Social and Cultural Rights (ICESCR);636 the International Convention 

on the Elimination of All forms of Racial Discrimination (ICERD);637 the International Labour 

Organization Convention 169 (ILO Convention I69);638 and the American Convention on Human 

Rights (the American Convention).639 In addition, it signed both the United Nations Declaration 

on the Rights of Indigenous Peoples (UNDRIP);640 and the American Declaration on the Rights 

of Indigenous Peoples.641 

Indigenous organizations and non-governmental human rights organizations (NGOs) 

have been increasingly using these international venues in order to denounce the violation of 

                                                 

634 Consitutional Court Rulings: Expedientes 0025-2005-PI/TC ; 0026-2005-PI/TC, and 03343-2007-AA/TC, cited 

at P. Castillo Castañeda, El derecho a la tierra y los acuerdos internacionales: El caso del Perú (Lima: CEPES, 

2009) at 57-60. 
635 The International Covenant on Civil and Political Rights adopted on December 16, 1966 and entered into force 

on March 23, 1976. This Covenant has two Optional Protocols, which contain the individual complaints procedure 

and the abolition of death penalty. It was signed by Peru on August 11, 1977 and ratified it on April 28, 1978, and 

entered into force 28 July 1978.  
636 International Covenant on Economic, Social and Cultural Rights adopted on December 16, 1966 and entered into 

force on March 23, 1976.  It was signed by Peru on August 11, 1977 and ratified it on April 28, 1978, and entered 

into force on 28 July 1978. 
637 The International Convention on the Elimination of All Forms of Racial Discrimination adopted on December 

21, 1965 and entered into force on January 4, 1969.  It was signed by Peru on 22 July 1966 and ratified it on 

September 29, 1971, and entered into force on 29 October 1971, 
638 ILO Convention 169 was approved in 1989 and entered into force in September 1991.  It was ratified by Peru on 

17 January 1994 and entered into force on 2 February 1995. 
639 American Convention on Human Rights, 22 November 1969, O.A.S.T.S. No. 36, 1144 U.N.T.S. 123. Peru 

ratified the American Convention on 27 July 1977 and entered into force on 28 July 1978. 
640 UNDRIP was adopted by the General Assembly of the United Nations on 13 September 2007. Peru was one of 

the States voting in favour of the adoption of the UNDRIP. 
641 The General Assembly of the Organization of American States in Santo Domingo adopted the American 

Declaration on the Rights of Indigenous Peoples on 15 June 2016.  Peru was one of the signatory States. 
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Indigenous peoplesô rights, to claim corporate legal accountability and to point to the Stateôs 

responsibility as well.  These actions help inform public opinion and increase the visibility of 

Indigenous peoplesô plight, and contribute to the mobilization of actors that can provide support, 

protection and remedies. For instance, during the last three years, the Inter-American 

Commission on Human Rights has held thematic hearings on Peruôs Indigenous peoplesô rights 

and corporate legal accountability, with the participation of State representatives, Indigenous 

organizations and NGOs.642 These hearings, however, do not generate binding decisions. And 

even if they can produce binding decisions, one of the great limitations is their lack of 

enforceability. 

4.7 Conclusion 

We are all equal under the law. Under what law? Divine law? Under earthly law, equality 

grows less equal every day and everywhere, because power usually sinks its weight onto 

only one tray on the scale of justiceé (Eduardo Galeano, 2000)643 

Although Peru has ratified or expressed support for important international instruments 

protecting Indigenous peoplesô rights (ILO 169 and UNDRIP), government policies and actions 

have been inconsistent, weak, and even detrimental to Indigenous peoplesô rights.  Peru is a 

country where ñMNCs and their local affiliates have come to enjoy enormous influence over the 

decision of the Peruvian State,ò and where ñpowerful elites have the ear of the State at the 

                                                 

642 Among the most important hearings are: ñHuman Rights and Extractive Industries in Peruò (162 Period, May 25, 

2017); ñRights of Indigenous Peoples to Legal Recognition and Property in Peruò (153 Period, October 31, 2014); 

ñHuman Rights and State of Emergency in Peruò (153 Period, October 31, 2014); ñImpact of Canadian Mining 

Activities on Human Rights In Latin Americaò (153 Period, October 28, 2014); ñHuman Rights Situation of the 

Indigenous Peoples in the Territorial Reserve of Kugapakori, Nahua, Nanti, et al. (RTNKN) in Peru,ò (150 Period, 

March 24, 2014); ñHuman Rights Situation of Indigenous Peoples in Voluntary Isolation in Peruò (149 Period, 

November 01, 2013); ñConsultation Right of Indigenous Peoples in Peruò (146 Period, November 01, 2012); ñRight 

to Prior, Free, and Informed Consultation of Indigenous Peoples and Afro-descendants in the Andean Regionò (141 

Period, March 29, 2011).  See Inter-American Commission on Human Rights, Sessions & Hearings, online: 

<http://www.oas.org/es/cidh/audiencias/TopicsList.aspx?Lang=en&Topic=17> (retrieved 30 June 2017). 
643 Eduardo Galeano, Upside Down: A Primer for the Looking-Glass World. Trans. M. Fried (New York: 

Metropolitan, 2000) at 201. 
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highest level,ò644 and its sustained preference for a laissez-faire approach has favoured MNCsô 

interest to the detriment of Indigenous, peasant and local communities. As the UN Special 

Rapporteur on the Rights of Indigenous Peoples, Victoria Tauli-Corpuz, pointed out in Lima, it 

is known that ñcorporations have more power than governments and decide what is legal and 

what is not.ò645 And in many respects, Indigenous peoplesô rights remain inadequately protected 

in the face of extractive industries.646 

Since the early 1990s, Peru has been converted to a neoliberal economy dominated by 

private sector and market forces. While neoliberal reforms have been implemented through Latin 

America in the past three decades, Peru has become one of the most open and liberal economies 

not only in Latin America, but in the world.647 The legal framework developed since the 1990s 

has eased foreign and private investment in the extraction industries, and weakened the rights of 

Indigenous and peasant communities to control their land, water and resources both above and 

below the ground; it has facilitated Indigenous land dispossession. 

Issues of historical marginalization, systemic discrimination and racism, and 

geographical fragmentation underlie the make-up of Peruôs current policy on land tenure and 

resource extraction where much of the emphasis lies on expanding mining and oil concessions. 

Peruôs mixed bag of laws and regulations on Indigenous and peasant lands and resources has 

developed a porous system which allows the penetration of private and foreign companies in 

                                                 

644 J. Crabtree and I. Crabtree-Condor, ñThe Politics of Extractive Industries in the Central Andes,ò in A. 

Bebbington, Ed. (2012), supra note 246 at 59, 61; Francisco Durand, Poder Politico y Gobierno Minero, Cuadernos 

de CooperAccion No. 1, Lima, June 2015. 
645 Servindi, ñVictoria Tauli-Corpuzô presentation at the Peoplesô Summit (COP 20) in Lima, Peru,ò in Servindi, 

Lima, December 9, 2014, online: <http://www.servindi.org/actualidad/119388 > (retrieved 30 June 2017). 
646 Human Rights Council, Report of the Special Rapporteur on the rights of indigenous peoples: The situation of 

indigenous peoplesô rights in Peru with regard to the extractive industries, 3 July 2014, A/HRC/27/52/Add.3, at 

paragraph 10. 
647 Jose Perez Mundaca (2010), supra note 197 at 214-215; Jeffrey Bury, ñLivelihoods in transition: transnational 

gold mining operations and local change in Cajamarca, Peru,ò in (2004) 170:1 Geographical Journal 78 at 80. 



189 

 

Indigenous and peasant communitiesô lands and territories and the obtaining of concessions for 

mining and oil projects.648 As opposition to the growing impact of extractive industries has 

resulted in intense social protest by Indigenous, peasant and local communities, a number of laws 

have been passed affecting the right to protest and encouraging impunity for police violence. 

Considering Peruôs international commitments, there are serious infringements that 

permeate Peruvian law and policy towards Indigenous peoplesô rights, particularly in relation to 

their individual and collective landôs rights, the recognition of their legal personality, and their 

right to Free Prior and Informed Consent and consultation.649 As Peruvian anthropologist Alberto 

Chirif argues, Peruôs Law on the Right of Indigenous Consultation has distorted the spirit of ILO 

169. It prescribes the right to consultation after concessions have already granted to oil, gas and 

mining companies; and the denial of the existence of Indigenous peoples in the Andes, by 

government officials and companies, aims to blatantly elude the recognition of their rights.650 

Ultimately, Indigenous peoplesô right to prior consultation has been ñexpropriatedò or coopted 

by Peruvian State and corporate actors who have imposed their own terms and conditions to 

reconfigure its content and essential meaning in order to make it an instrument of legitimizing 

extractive projects and making it inaccessible or at least irrelevant to Indigenous peoples.651 

While imbalances and asymmetries are reproduced and reinforced in the Peruvian legal 

framework, access to justice for Indigenous peoples has become increasingly difficult. For more 

                                                 

648 Lila Barrera-Hernandez (2010) supra note 272. 
649 UN Committee on the Elimination of Racial Discrimination, Concluding observations on the eighteenth to 

twenty-first periodic reports of Peru, 25 September 2014, CERD/C.PER/CO/18-21, paragraphs 14-17. 
650 Alberto Chirif, ñ20 years after Peruôs ratification of ILO 169, Is There Something to Celebrate?ò in Servindi, 

Lima 23 April 2015, online: <http://www.servindi.org/actualidad/128507> (retrieved 30 June 2017). 
651 Marco Huaco, ñEl óModelo Peruanoô, o de expropiacion del derecho de consulta previa de los pueblos 

indigenas,ò in Servindi, Lima, 2 December 2013, online: < https://www.servindi.org/actualidad/97142> (retrieved 

30 June 2017). 
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than two decades, Latin America, including Peru, has been involved, with the support and 

funding provided by multilateral development banks, bilateral donor agencies and international 

organizations, in the promotion and implementation of legal and judicial reform projects.652 For 

Indigenous peoples, the outcomes of these projects, aiming to improve access to justice and the 

rule of law, have been on the whole disappointing; old and endemic problems remain.653 For 

corporate actors, however, the results have been beneficial, because as the role of law has been 

reduced to the facilitation of utility maximizing exchange and optimal market allocation, these 

legal and judicial reform projects have enhanced the protection of corporate property and 

contract rights. Ultimately, from the multilateral development banksô viewpoint, ñthe lawôs value 

for economic development lies in its ability to provide a stable investment environment and the 

predictability necessary for markets to operate.ò Law is essentially restricted to restraining 

governments and facilitating commercial transactions.654 

Considering that Peru's national laws and policies not only fail to protect the rights of 

Indigenous peoples, but in several instances negatively affect their rights, Indigenous peoples 

have placed great expectations in international law, particularly in international human rights 

instruments and treaties that recognize and protect their rights. Yet, the crucial question is, to 

what extent does international law that recognizes and protects Indigenous peopleôs rights have 

the effectiveness, rigor and enforceability in relation to international economic law that 

                                                 

652 Roberto Laver, ñThe World Bank and Judicial Reform: Overcoming óBlind Spotsô in the Approach to Judicial 

Independence,ò (2012) 22 Duke Journal of Comparative and International Law 183; Lawyers Committee for 

Human Rights, Building on Quicksand: The Collapse of the World Bankôs Judicial Reform Project in Peru, New 

York, April 2000.  
653 Pedro Rubim Borges Fortes, et al., Law and Policy in Latin America: Transforming Courts, Institutions, and 

Rights (London, UK: Palgrave-Macmillan, 2017) at Introduction. 
654 Tor Krever, ñThe Legal Turn in Late Development Theory: The Rule of Law and the World Bankôs Development 

Model,ò (2011) 52 Harvard International Law Journal 288; Julio Faundez, ñRule of Law or Washington 

Consensus: the evolution of the World Bankôs approach to legal and judicial reform,ò Amanda Perry-Kessaris, Ed., 

Law and the Pursuit of Development: Principles into Practice? (New York: Routledge, 2010) at 181. 
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guarantees and protects the rights of MNCs? The next chapter will discuss the emergence and 

location of both Indigenous peoples and MNCs in international law and issues of asymmetries, 

imbalances and contentions in the current international legal system. 
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Chapter 5: Indigenous Peoples and Multinational Corporations at 

Internatio nal Law: Asymmetries and Contentions 

The [MNC] enterprise operates as a quasi-state whose especial obligations to 

those under its control are accepted in both moral philosophy and international 

law doctrine. (S. R. Ratner, 2001)655 

 

[Indigenous peoples] have successfully penetrated supranational institutions such 

as the International Labour Organization (ILO) and the United Nations (UN)éIn 

so doing, they have secured a degree of leverage in international fora that had 

previously been reserved for States.  (S. Allen, 2009)656 

 

5.1 Introduction  

On 5 June 2009, using a combined offensive of helicopters and ground forces, heavily 

armed members of the Peruvian Police Special Forces launched a violent operation to reopen a 

section of a highway called La Curva del Diablo (the Devilôs Curve) near the town of Bagua in 

the northern Peruvian Amazon that had been blocked by the Awajun and Wampis Indigenous 

peoples.657 According to the Peruvian Ombudsman office, by the end of the day, 33 people were 

confirmed dead, about 200 injured and 83 people detained.658  Indigenous organizations counted 

over 50 Indigenous dead, over 200 wounded, and many people missing; according to witnesses, 

the police burned bodies and threw them into the river to hide the real death toll, and also took 

                                                 

655 Steven R. Ratner, ñCorporations and Human Rights: A Theory of Legal Responsibility,ò (2001) 111The Yale 

Law Journal 443 at 509.  
656 Stephen Allen, ñThe UN Declaration on the Rights of Indigenous Peoples: Towards a Global Legal Order on 

Indigenous Rights?ò in Andrew Halpin and Volker Roeben, eds., Theorising the Global Legal Order (Portland: Hart 

Publishing, 2009) at 187. 
657 Gerardo Renique, ñBlood at the Blockade: Peruôs Indigenous Uprising,ò NACLA, 8 June 2009, online: 

<https://nacla.org/node/5879> (retrieved 30 June 2017). 
658 Peruôs Ombudsman Office, Informe de Adjuntia NÜ 006-2009-DP/ADHPD, Actuaciones Humanitarias 

Realizadas por la Defensoria del Pueblo con Ocasion de los Hechos Ocurridos el 5 de Junio del 2009 en las 

Provincias de Utcubamba y Bagua, Region Amazonas, en el Contexto del Paro Amazonico, Lima 2009. 
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prisoners among the wounded in the hospitals.659 On the day of the clash in Bagua, the then 

Peruvian president, Alan Garcia, declared during a televised interview, referring to the 

Indigenous protest, 

Enough is enough.  These peoples are not monarchs [do not have crowns], they are not 

first-class citizens. Who are 400,000 natives to tell 28 million Peruvians that you have no 

right to come here? This is grave error, and whoever thinks this way wants to lead us to 

irrationality and a retrograde primitivism.660 

The massacre of Bagua ï as it became known - put an end to a two-month demonstration, for the 

second time over a period of eight months, by an Amazonian Indigenous organization (Inter-

Ethnic Association for the Development of the Peruvian Amazon - AIDESEP),661 demanding the 

repeal of a set of legislative decrees passed by the Peruvian government to facilitate the 

implementation of Bilateral Free Trade Agreements (BTAs) signed with the United States and 

Canada in April 2006 and May 2008 respectively.662 Indigenous communities denounced these 

new laws,663 asserting that they aimed to facilitate land concessions for corporate oil and gas 

                                                 

659 Emily Schmall, ñThe Devilôs Curve: Faustian Bargains in the Amazon,ò in (2011) 28:1 World Policy Journal 

111; La Rep¼blica, ñDenuncian que la policía estaría quemando cadáveres de amaz·nicos,ò La Republica and 

Cordinadora Nacional de Radio, 5 Junio 2009, online: <http://larepublica.pe/05-06-2009/denuncian-que-la-policia-

estaria-quemando-cadaveres-de-amazonicos > (last accessed 30 June 2017); Milagros Salazar, ñPeru: óPolice Are 

Throwing Bodies in the River,ô Say Native Protesters,ò IPS-Inter Press Service, 8 June 2008, online: 

<http://www.ipsnews.net/2009/06/peru-lsquopolice-are-throwing-bodies-in-the-riverrsquo-say-native-protesters/> 

(retrieved 30 June 2017); Milagros Salazar, ñPeru: Families of Dead Native Protesters Tell their Stories,ò IPS-Inter 

Press Service, 16 June 2009, online: <http://www.ipsnews.net/2009/06/peru-families-of-dead-native-protesters-tell-

their-stories/> (retrieved 30 June 2017). 
660 Anthony Bebbington, ñExtractive Industries, Socio-Environmental Conflicts and Political economic 

Transformations in the Andean America,ò in Anthony Bebbington, Ed. (2012), supra note 246 at 9. 
661 Founded in the late 1970ôs, AIDESEP is a national organization of the Amazonian Indigenous peoples of Peru of 

about 350,000 members and 1,350 communities in the region. Online: <http://www.aidesep.org.pe/> (retrieved 30 

June 2017). 
662 The US-Peru Trade Promotion Agreement (PTPA) entered into force on February 1, 2009; the Canada-Peru Free 

Trade Agreement entered into force on August 1, 2009. See US-Peru Trade Promotion Agreement, online: 

<http://www.ustr.gov/trade-agreements/free-trade-agreements/peru-tpa> (retrieved 30 June 2017); Canada-Peru Free 

Trade, online: <http://international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/peru-

perou/fta-ale/background-contexte.aspx?lang=eng > (retrieved 30 June 2017). 
663 Between January and June 2008, Alan Garciaôs government enacted 99 legislative decrees under competencies 

given to him by Law No. 29157 which delegated to the Executive the power to circumvent Congress and directly 

http://www.ustr.gov/trade-agreements/free-trade-agreements/peru-tpa
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exploration, mining, biofuel crops and logging, and violated Peruôs Constitution as well as the 

United Nations Declaration on the Rights of Indigenous Peoples and the International Labor 

Organization (ILO) Convention 169.664 

Economic globalization has brought greater emphasis and transformation on established 

fields of international law such as international economic law and international human rights 

law.665 On the one hand, there has been an explosive growth of private international and 

economic law and institutions pertaining to investment, trade and economic transactions and 

relations, as well as those pertaining to governmental regulation of those matters. On the other 

hand, there has been a tremendous development of international human rights law and 

institutions pertaining to freedom of expression, the prohibition of torture, as well as the right to 

food, to an adequate standard of living, the right to development, and rights of minorities and 

Indigenous peoples, among others.  As the phenomenon of economic globalization has arguably 

impacted on State sovereignty, diminishing the importance of sovereign States,666 non-state 

actors such as MNCs and Indigenous peoples have also arguably begun to play a significant role 

                                                                                                                                                             

pass legislation ñwith the purpose of facilitating the execution of the US-Peru Trade Promotion Agreement and its 

Amendment Protocol, and in order to support economic competitiveness for its useò (Art.1). International Federation 

of Human Rights (FIDH), ñPeru ï Bagua: Bloodshed in the Context of Amazon Protest,ò Paris, October 2009, 

online: <https://www.fidh.org/IMG/pdf/rapperou529ang.pdf> (retrieved 30 June 2017); Jorge Agurto, ñPer¼: Porque 

Luchan Los Pueblos Ind²genas Amaz·nicos?ò SERVINDI, Mayo 17, 2009, online: 

<https://www.servindi.org/actualidad/11574> (retrieved 30 June 2017). 
664 Centro Amazónico de Antropología y Aplicación Práctica-CAAAP, Documento de Trabajo, Los Decretos 

Legislativos que Afectan los Derechos Fundamentales de los Pueblos Indígenas de la Amazonia Peruana, Lima, 

Junio 2009. 
665 William Twinning, ñImplications of óGlobalizationô for Law as a Discipline,ò in A. Halpin and V. Roeben, eds. 

(2009), supra note 656 at 42. 
666 Duncan B. Hollis, ñPrivate Actors in Public International Law: Amicus Curiae and the Case for the Retention of 

State Sovereignty,ò (2002) 25:2 Boston College International and Comparative Law Review 235; Phillip R. 

Trimble, ñGlobalization, International Institutions and the Erosion of National Sovereignty,ò (1997) 95:6 Michigan 

Law Review 1944; Jack Goldsmith, ñSovereignty, International Relations Theory, and International Law,ò (2000) 

52:4 Stanford Law Review 959. 
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in the creation, implementation, and enforcement of international law, particularly in the field of 

international economic law and international human rights law, respectively.667 

How and to what degree are the main issues discussed in the thesis668 connected to and 

affected by the emergence and development of international economic law and international 

human rights law? Given that both international legal fields have become relatively autonomous 

specialized legal systems and often contradict and conflict each other, how does this conflict play 

out in the case of Indigenous peoples who are seeking to express their resistance and claims 

through international human rights discourse and institutions?  Are both international legal fields 

a simple set of neutral laws and mechanisms of regulation and governance associated with the 

contemporary global political economy? 

This chapter analyzes the emergence and location of Indigenous peoples and MNCs in 

international human rights law and international economic law respectively.  The chapter is 

divided in five sections. Section Two discusses the difficult and complex process of recognition 

and establishment of Indigenous peoplesô rights in the field of international human rights law. It 

analyzes the parallel normative and political developments that have taken place at the 

international level (United Nations) and within the regional (Inter-American) human rights 

systems, and the nature of those recognized rights.  Section Three analyzes the current process of 

                                                 

667 Math Noortmann and Cedric Ryngaert, Non-State Actors Dynamics in International Law: From Law-Takers to 

Law-Makers (Burlington, VT: Ashgate, 2010) 1; Lillian Aponte Miranda, ñIndigenous Peoples as International 

Lawmakers,ò in (2010-2011) 32:1 University of Pennsylvania Journal of International Law 203; Peter Muchlinski, 

ñMultinational Enterprises as Actors in International Law: Creating óSoft Lawô Obligations and óHard Lawô Rights,ò 

in M. Noortmann and C. Ryngaert, Non-State Actors Dynamics in International Law: From Law-Takers to Law-

Makers (Burlington, VT: Ashgate, 2010) at 9; Karsten Nowrot, ñTransnational Corporations as Steering Subjects in 

International Economic Law: Two Competing Visions of the Future?,ò in (2011) 18:2 Indiana Journal of Global 

Studies 803; Stephen Tully, Corporations and International Lawmaking (Boston : Martinus Nijhoff Publishers, 

2007). 
668 The volatile conflict between Indigenous communities and MNCs; the encroachment of Indigenous communitiesô 

life, lands and environment; the lack of legal accountability of state and MNCs for their actions affecting Indigenous 

communitiesô rights; and Indigenous peoplesô struggles and agency. 
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recognizing international legal personality of MNCs under international economic law. It 

discusses how during the past twenty years States have granted substantive and procedural rights 

under international law on foreign investment and trade law to MNCs, which have begun to 

exercise these rights. Section Four discusses the conflicts and asymmetries between international 

human rights law and international economic law; given the contradiction, asymmetries, and 

imbalances between international economic law and international human rights law, this section 

discusses their role, on the one hand, in facilitating, authorizing and legitimizing MNCsô 

operations and activities that infringe Indigenous peoplesô rights, and on the other hand, in 

framing, limiting, co-opting, and placing constraints on Indigenous peoplesô fundamental claims 

and demands.  Section Five will provide a summary of the chapterôs main arguments, 

highlighting the asymmetries and imbalances and contested nature of the current international 

legal system. 

5.2 Emergence and Recognition of Indigenous Peoples at International Law 

On 13 September 2007, by a landmark decision, the United Nations General Assembly 

adopted the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)669 by a 

vote of 143 states in favour to 4 states against (Australia, Canada, New Zealand and the United 

States of America)670, and 11 abstentions.671 Although it is a non-binding instrument, UNDRIP 

provides a comprehensive statement of international standards and guidelines on Indigenous 

peoplesô rights.  Among these guidelines are the recognition of Indigenous peoplesô rights to the 

                                                 

669 UN Resolution Adopted by the General Assembly, United Nations Declaration on the Rights of Indigenous 

Peoples, 107th Plenary Meeting, 13 September 2007,  A/RES/61/295 (2 October 2007). 
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Ukraine. 
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lands, territories and resources which they have traditionally owned, occupied or otherwise used 

or acquired (art. 26).672 

The UNDRIP did not arise in a vacuum.  Two factors have contributed to the recognition 

of Indigenous peoples rights at international level. First, there were major changes in the nature 

and structure of the contemporary international legal system in the aftermath of the two world 

wars, which brought shifts in the ordering of worldôs political power relations and the emergence 

and proliferation of international and intergovernmental institutions such as the United Nations 

and the Bretton Woods institutions, which arguably ñconstituted themselves on precepts of a 

peaceful and just world order.ò673  These changes in the sphere of world organizations and shifts 

within contemporary international lawôs normative assumptions brought the rise of international 

human rights law system,674 which has provided individuals and marginalized and oppressed 

groups, among them Indigenous peoples, an international space and voice and allowed them to 

bring and posit their own narratives and stories and to be able to make international legal 

claims.675 Second, more importantly, however, there have been persistent and courageous efforts 

by Indigenous peoples organizations and movements at the national, regional and international 

                                                 

672 These new standards have been referred by the Supreme Court of Belize in its 2007, 2010 and 2014 decisions 

that recognizes Indigenous Mayan peoplesô pre-existing rights to their land, and their rights to free, prior and 

informed consent (FPIC) before extractive operations are undertaken in their territory. Rodolfo Stevenhagen, 

ñMaking the Declaration Work,ò in Claire Charters and Rodolfo Stevanhagen, Eds., Making the Declaration Work: 

the UN Declaration on the Rights of Indigenous Peoples (Copenhagen: IWGIA, December 2009) at 358. 
673 James Anaya, Indigenous Peoples in International Law (New York: Oxford University Press, 2004) at 49. 
674 Cassese argues that the rise of human rights and self-determination doctrine, have subverted the very foundations 

of the world community by introducing changes, adjustments and realignments to many political and legal 

institutionséTo be sure they have not changed the actual structure of that community or the main rules of the game.  

Sovereign states have remained the true holders of powers; each powerful state continues in the main to deal with 

national interests.  Nevertheless, the two doctrines have introduced the seeds of subversion into this framework, 

destined sooner or later to undermine or erode the traditional structure and institutions, and gradually to 

revolutionize those structures and institutions.  Antonio Cassese, Human Rights in a Changing World (Philadelphia: 

Temple University Press, 1990) at 13. 
675 Hilary Charlesworth and Christine Chinkin, The Boundaries of International Law: A Feminist Analysis 

(Manchester: Manchester University Press, 2000) at 201. 
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level to oppose and denounce óblatantly racist-European colonial-era legal doctrinesò676 denying 

Indigenous peoplesô fundamental rights guaranteed under principles of ñmodernò international 

law.  As Robert Williams points out, 

The movement emerged out of the social and political activism of Indigenous peoples 

throughout the world, protesting violations of their human rights by governments and 

resource development corporations.  Through their activism, they sought to draw 

attention to and support their struggles for cultural survival against the governments, 

agents, and proxies of a highly urbanized, expansion-minded, resource-consuming form 

of civilization.677 

 

Today, international law, at least in theory, secures Indigenous peoplesô rights to: live as distinct 

communities; practice and revitalize their cultural and religious traditions; participate 

meaningfully in the political and policy decisions that impact them; enjoy the use of their 

traditional lands; and govern themselves in sovereign autonomy.678 Yet, as Patrick Macklem 

argues, international legal recognition to date has been partial and ambivalent, in part because 

Indigenous rights pose unique challenges to traditional understandings of the international legal 

order.  Indigenous peoplesô rights, he points out, ñexpose the suspect origins and ongoing 

adverse consequences of the international distribution of sovereignty.ò679 

5.2.1 Indigenous Peoples and Contemporary International Human Rights Law 

Anaya points out that ñthe expanding opening in international law for concern with non-

state entities on humanistic grounds, forged by the modern human rights movement, has been the 

                                                 

676 Robert A. Williams, Jr. Savages Anxieties: The Invention of Western Civilization (New York: Palgrave / 

Macmillan, 2012) at 228. 
677 Ibid at 228-229. 
678 Rebecca Bratspies, Introduction, Symposium: Land, Liberties, and Legacies: Indigenous Peoples and 

International Law, (2006-2007) 31:2 American Indian Law Review, 254. 
679 Patrick Macklem, The Sovereignty of Human Rights (New York: Oxford University Press, 2015); Patrick 

Macklem, ñIndigenous Rights and Multinational Corporations at International Law,ò in (2001) 24 Hastings 

International and Comparative Law Review 475 at 482. 
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basis for international law to revisit the subject of Indigenous peoples and eventually become 

reformulated into a force in aid of Indigenous peoplesô own designs and aspirations.ò680 Yet, the 

emergence of Indigenous peoples as subjects and participants of international human rights law 

did not become part of international law discourse until the latter part of the 20th century. Indeed, 

as discussed in the previous chapter, Vitoriaôs doctrine of sovereignty, further developed from a 

Eurocentric perspective, privileged only European or European-derived territorial arrangements 

as States. Indigenous peoples were not considered sovereign; they were subjected to State 

policies of assimilation.681 Moreover, the post-World War II period of decolonization bypassed 

Indigenous peoples, and the early human rights structure did not account for Indigenous peoplesô 

political, social and cultural association as ñpeoplesò nor for their experiences of discrimination 

and marginalization.  It is only in the past 30 to 40 years, parallel to their persistent mobilization 

and struggles, that Indigenous peoples have been able to play an important participatory role in 

international human rights lawmaking processes.682 

Indigenous peoples have participated in informal and formal processes of human rights 

norm-building and decision-making through the formation of national and transnational networks 

and collaboration with nongovernmental organizations (NGOs) and scholars and academics, 

which led to important international conferences convened by major human rights bodies within 

the United Nations (UN), the Organization of American States (OAS) and other international 

organizations.683  Through their participation in institutionalized structures and meetings 

                                                 

680 James Anaya (2004), supra note 673 at 53. 
681 Ibid at 19-31. 
682 Ibid at 76-72; Lillian Aponte Miranda (2010-2011), supra note 647 at 203; Stephen Allen (2009), supra note 656 

at 187. 
683 Seminal conferences, convened by Indigenous transnational movement, include the conference that led to the 

creation of the World Council of Indigenous Peoples, the International Non-Governmental Organization Conference 



200 

 

(primarily at the UN level) Indigenous peoples have contributed to the production of ñhardò and 

ñsoftò international law concerning Indigenous rights.684 In relation to óhard law,ô Indigenous 

peoples participated, though in a relatively limited way, in the production of International Labor 

Organization Convention 169 Concerning Indigenous and Tribal Peoples in Independent 

Countries (ILO 169), which revised ILO Convention 107 Concerning the Protection and 

Integration of Indigenous and Other Tribal and Semi-Tribal Populations in Independent 

Countries, adopted in the 1950s aiming to promote the assimilation of Indigenous peoples.685 

They have also participated in the UN human rights treaty compliance bodies submitting written 

reports, presenting formal briefings and engaging with its complaint procedures;686 and through 

their multiple advocacy efforts before the Inter-American Human Rights Commission and Court 

(óhard lawô). 

                                                                                                                                                             

on Discrimination against Indigenous Peoples of the Americas, the Inuit Circumpolar Conference, and the World 

Conference of Indigenous Peoples on Territory, Environment, and Development. See Lillian Aponte Miranda (2010-

2011), supra note 647 at 203. 
684 Hard law is binding law that give rise to legal consequences; soft law are rules that do not have the binding force 

of law, but they are nevertheless influential in shaping behaviour. Soft law is used most frequently either as 

precursor to hard law or as supplement to a hard law instrument.  See Dinah Shelton, ñNormative Hierarchy in 

International Law,ò in (2006) 100:2 American Journal of International Law 291 at 319-320. 
685 Luis Rodriguez-Pinero, Indigenous Peoples, Post colonialism, and International Law: The ILO Regime (1919-

1989) (Oxford, England: Oxford University Press, 2005). 
686 Examples of Cases submitted to the UN Human Rights Committee alleging Indigenous; rights violations in 

connection with extractive industries: Bernard Ominayak, Chief of the Lubicon Lake Band vs. Canada (oil, gas, 

timber); I. Lansman et al. vs. Finland (logging); J. Lansman et al. vs. Finland (logging, mining).  Latest Urgent 

Action Procedures, Follow Up & Early Warning before the UN Committee on the Elimination of Racial 

Discrimination: Brazil, 11/03/2011 (UA/EW); Chile 02/09/2011 (UA/EW); Colombia, 02/09/2011 (UA/EW); Costa 

Rica, 02/09/2011 (UA/EW); Russian Federation, 11/03/2011 (UA/EW); Ethiopia, 102/09/2011 (UA/EW); India, 

02/09/2011 (UA/EW); Indonesia, 02/09/2011 (UA/EW); Papua New Guinea, 11/03/2011 (UA/EW); Peru, 

02/09/2011; Suriname, 20/09/2011 (UA/EW); Tanzania, 11/03/2011 (UA/EW); United States of America, 

11/03/2011 (UA/EW); Finland, 11/03/2011 (Follow Up); Guatemala, 02/09/2011 (Follow Up). Fergus MacKay, Ed., 

A Compilation of UN Treaty Body Jurisprudence, the Recommendations of the Human Rights Council and its 

Special Procedures, and the Advice of the Expert Mechanism on the Rights of Indigenous Peoples (Moreton-in-

Marsh, UK: Forest People Programme, January 2013). 
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In addition, Indigenous peoples have contributed to the standard-setting work of the UN 

Permanent Forum on Indigenous Issues (UNPFII),687 and the UN Working Group on Indigenous 

Populations (ósoft lawô). Indigenous peoplesô active participation in the UN Working Group on 

Indigenous Populations, established in 1982, was significant, and it ultimately led to the passage 

of the UNDRIP.688  Thus, Indigenous peoples have contributed to the development of innovative 

jurisprudence that specifically addresses their interests and claims.689 

5.2.2 International Human Rights Law Sources of Indigenous Peoplesô Rights 

ILO Convention 169 

Concluded in 1989 and in force since September 1991, the ILO Convention 169 is the 

first and most comprehensive international convention exclusively devoted to Indigenous 

peoples and their rights. Although the ILO is not strictly an international body on the human 

rights system, Convention 169 constitutes the only accepted source of óhard law,ô or binding 

treaty, that specifically addresses the rights of Indigenous peoples in States parties, and it has 

therefore significantly influenced the advancement of Indigenous peoplesô human rights.690 The 

                                                 

687 UNPFII was established in July 2000 by the United Nations Economic and Social Council (ECOSOC) with the 

mandate to "discuss indigenous issues within the mandate of the Council relating to economic and social 

development, culture, the environment, education, health and human rights." The UNPFII hosts an annual 

conference on which Indigenous peoples share their views on thematic topics related to their concerns and rights.  

See Establishment of a Permanent Forum on Indigenous Issues, UN ECOSOC Resolution 200/22, UN Doc. 

E/RES/2000/22 (28 July 2000). 
688 UN Working Group on Indigenous Populations was established in 1982 as a subsidiary body of ECOSOC with 

the mandate of preparing thematic studies on Indigenous peoplesô human rights, presenting annual reports to the 

former Sub-Commission on Human Rights, summarizing discussions and making recommendations and elaborating 

upon the draft of UNDRIP. The Working Group actively solicited the participation of Indigenous peoplesô 

representatives in their information-seeking, policy-shaping and standard-setting work.  The Working Group was 

abolished in 2007 and replaced with the Expert Mechanism on the Rights of Indigenous Peoples. 
689 Dinah Shelton, ñThe Inter-American Human Rights Law of Indigenous Peoples,ò (2013) 25 University of Hawaii 

Law Review 937. 
690 As of June 2017, only 22 States (of the 185 ILO member States) have ratified the Convention, fourteen on them 

in Latin America. Only four States from Europe and other industrialized States: Norway, Denmark, Netherlands and 

Spain. Online: 
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ILO Convention 169 recognizes Indigenous peoples as such, and not as populations as did the 

former ILO Convention 107. The preamble of the Convention implicitly recognizes the human 

right to self-determination for Indigenous peoples, though in a way limited in nature and scope; it 

provides that óthe aspirations of these peoples to exercise control over the own institutions, ways 

of life and economic development and to maintain and develop their identities, languages and 

religions within the framework of the States in which they live should be recognized.ô691 

The Convention recognizes Indigenous peoplesô right to decide their own priorities and to 

control their economic, social and cultural development (Article 7.1) as well as the right to 

preserve their own institutions (Article 8.2). In addition, the Convention grants Indigenous 

peoples rights not only over their lands, but also over their territories and natural resources.   

Article 13.2 of the Convention defines territory as including ñthe total environment of the areas 

which the peoples concerned occupy or otherwise use.ò  Articles 14 and 15 of the Convention 

recognize Indigenous peoplesô substantive and procedural land and resource rights.  It 

specifically recognizes Indigenous peoplesô substantive rights of óownership and possession over 

lands which they traditionally occupy,ô including participation in the use, management and 

conservation of these resources, and procedural right to prior informed consultation óin cases 

where the State retains ownership of mineral or sub-surface resources or rights to other resources 

pertaining the lands,ô and compensation for any damages provoked by the exploration and 

exploitation of subsoil resources.692 

                                                                                                                                                             

<http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11300:0::NO::P11300_INSTRUMENT_ID:312314> 

(retrieved 30 June 2017). 
691 ILO Convention 169, Preamble, online: 

<http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_ILO_CODE:C169> 

(retrieved 30 June 2017). 
692 ILO Convention 169, articles 14-15. 

http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_ILO_CODE:C169
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ILO Convention 169 introduces the concept of óself-recognitionô as a ófundamental 

criterionô to the field of international Indigenous protection. It also prescribes other additional 

international legal requirements such as the account of ancestry from populations which 

inhabited the country, or geographical region to which the country belongs, at the time of the 

conquest or colonization or the establishment of present State boundaries, and the historic 

connection to territory that now falls under the sovereign authority of an independent State693. 

United Nations Instruments 

The UN Universal Declaration of Human Rights (UDHR), proclaimed by the UN 

General Assembly in 1948, contains provisions relevant to Indigenous peoples such as the rights 

to freedom, equal treatment, nondiscrimination, life, liberty, proper standard of living and the 

security of person.694 The International Covenant on Civil and Political Rights (ICCPR),695 the 

International Covenant on Economic, Social and Cultural Rights (ICESCR),696 and the 

International Convention on the Elimination of All forms of Racial Discrimination (ICERD)697 

also contain provisions relevant to Indigenous rights.  Article 1 of the ICCPR recognizes 

peoplesô rights to self-determination and article 27 protects the right to cultural integrity; as 

applied to Indigenous peoples, article 27 has been interpreted to protect Indigenous peoplesô 

ability to collectively practice their culture and, thereby, to continue their way of life.698  Article 

                                                 

693 ILO Convention 169, articles 1 (2), 1 (1) (a), 1 (b). 
694 Patrick Thornberry, Indigenous Peoples and Human Rights (Manchester: Manchester University Press, 2002). 
695 The International Covenant on Civil and Political Rights adopted on December 16, 1966 and entered into force 

on March 23, 1976. This Covenant has two Optional Protocols, which contain the individual complaints procedure 

(used by Indigenous peoples) and the abolition of death penalty. 
696 International Covenant on Economic, Social and Cultural Rights adopted on December 16, 1966 and entered into 

force on March 23, 1976.  
697 The International Convention on the Elimination of All Forms of Racial Discrimination adopted on December 

21, 1965 and entered into force on January 4, 1969. 
698 Human Rights Committee, Bernard Ominayak, Chief of the Lubicon Lake Band vs. Canada, Report of the 

Human Rights Committee, 45 UN GAOR Supp. (No.43) at 1, UN Doc. A/45/40, Vol. 2; Human Rights Committee, 
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1 of the ICESCR also recognizes peopleôs rights to self-determination and article 15 supports the 

right to cultural integrity; in its interpretation of this right, the UN Committee on Economic, 

Social and Cultural Rights has noted that the strong communal dimension of Indigenous peoplesô 

cultural life is indispensable to their existence, well-being and full development.699 

Article 1 and 2 of the ICERD prohibit the discriminatory treatment of individuals and 

groups along racial, ethnic and religious lines. It is important to highlight the 1997 CERD 

General Recommendation on the rights of Indigenous peoples.  The Committee called upon 

States to ñensure that members of indigenous peoples have equal rights in respect of effective 

participation in public life, and that no decisions directly relating to their rights and interests are 

taken without their informed consentò700 Further, the CERD calls upon the States ñto recognize 

and protect the rights of Indigenous peoples to own, develop, control and use their communal 

lands, territories and resources and, where they have been deprived of their lands and territories 

traditionally owned or otherwise inhabited or used without their free and informed consent, to 

take steps to return those lands and territorieséò701  The reference to ñinformed consentò and 

ñcontrolò in the scope of Indigenous rights to land and resources has been very important in 

advancing their claims. Interpretations of CERD should carry additional weight given that the 

prohibition of racial discrimination has arguably acquired the status of jus cogens under 

                                                                                                                                                             

General Comment No. 23 (50) (art. 27), adopted by the HRC at its 1314 meeting (fiftieth session), 6 April 1994, UN 

Doc. CCPR/C/21/Rev.1/Add.5. 
699 ICESCR General Comment No. 21, Right of everyone to take part in cultural life (art. 15, para. 1 (a)), 36, 37, UN 

Doc. E/C. 12/GC/21, 21 December 2009. 
700 CERD, General Recommendation XXIII (51) concerning Indigenous People Adopted at the Committeeôs 1235th 

meeting, 18 August 1997, UN Doc. CERD/C/51/Misc.13/Rev.4 
701 Ibid. 
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international law, and consequently, will void any law or practice found to be in violation of the 

norm.702 

The latest standard-setting international law instrument pertaining to Indigenous peoplesô 

status and rights is the UNDRIP.703  It emphasizes already recognized Indigenous rights such as 

right to self-determination (art. 3) and cultural integrity (art. 11). It also recognizes Indigenous 

peoplesô substantive rights to ownership, occupancy, use, and control of their ancestral land and 

resources (arts. 25, 26), and procedural rights to free and informed consent prior to the State's 

engagement in a natural resource or large-scale infrastructure projects that may impact their way 

of life, particularly in connection with the development, utilization or exploitation of mineral, 

water or other resources (art. 32).704 Unlike ILO 169, UNDRIP does not provide an explicitly 

definition of óIndigenous peoples.ô  It has implicitly adopted a fluid conception of Indigenous 

identity, mainly driven by self-identification, thus rejecting an official legal definition based on 

strict parameters. 

Organization of American States (OAS) Human Rights System 

The relevance of the OAS human rights system is the unique jurisprudence developed 

lately by the primary organs of the Inter-American human rights system, the Inter-American 

Commission on Human Rights (the Commission) and the Inter-American Court of Human 

                                                 

702 Jus cogens are those principles and rules accepted by all States, as standards from which no derogation is 

permitted. The especial force of such peremptory principles and rules lies in rendering null and void any 

international treaty contrary to them.  In particular, the principle on respect for fundamental human rights belongs to 

the category of jus cogens. Antonio Cassese, International Law, 2nd ed., (New York: Oxford University Press, 2005) 

at 65. Ian Brownlie, Principles of Public International Law (Oxford: Clarendon Press, 1990) at 513. 
703 Claire Charters and Rodolfo Stevanhagen, eds. (2009), supra note 672. 
704 UN Resolution Adopted by the General Assembly, United Nations Declaration on the Rights of Indigenous 

Peoples, 107th Plenary Meeting, 13 September 2007,  A/RES/61/295 (2 October 2007). 
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Rights (the Court)705 that gives prominence to the collective and individual land and resource 

rights of Indigenous peoples, and a host of procedural rights connected to the substance of land 

ownership and possession. This body of jurisprudence has been developed around the right to 

property, defined in cultural and religious as well as economic terms.706 The sources of 

Indigenous peoplesô rights, at the OAS level, include the American Declaration of the Rights and 

Duties of Man (the American Declaration),707 and the American Convention on Human Rights 

(the American Convention);708 the former a ósoft lawô instrument and the later a óhard lawô or 

binding treaty in ratifying States. On June 15, 2016, after nearly 30 years of negotiations, the 

American Declaration on the Rights of Indigenous Peoples was adopted at the 46th General 

Assembly of the OAS.709 The American Declaration, largely following the UNDRIP and 

reproducing it literally in some instances, provides that self-identification as Indigenous peoples 

will be a fundamental criterion for determining to whom the Declaration applies. It affirms the 

                                                 

705 The Commission was established in 1959 as the principal organ of the OAS with a mandate to promote the 

observance and protection of human rights in the member States and to serve as a "consultative organ of the OAS" 

on human rights matters. In 1965, the Commission gained explicit competence to accept communications alleging 

human rights violations. In 1990, the Commission created the Special Rapporteur on the Rights of Indigenous 

Peoples with the goal of calling attention to the condition of Indigenous peoples in the Americas who have been 

exposed to serious human rights violations. The Commission applies the rights contained in the 1948 American 

Declaration of the Rights and Duties of Man to all OAS member states and the rights and obligations in the 1969 

American Convention on Human Rights to the states parties. Following conclusion of Commission proceedings, the 

Commission may refer a case to the Court, an organ established by the American Convention in 1979, if the 

respondent state is a party to the Convention and has accepted the Court's jurisdiction. While the Commission issues 

non-binding recommendations, the Courtôs decisions are binding and may be executed in domestic courts. The Court 

has broad powers to afford remedies to victims of violations. See Dinah Shelton (2013), supra note 689 at 943.  
706 See Inter-American Commission on Human Rights, ñIndigenous and Tribal Peoplesô Rights over their Ancestral 

Lands and Natural Resources: Norms and Jurisprudence of the IAHR System,ò OEA/Ser.L/V/II., Doc. 56/09, 

December 2009; Inter-American Commission on Human Rights, ñIndigenous Peoples, Afro-Descendent 

Communities, and Natural Resources: Human Rights Protection in the Context of Extraction, Exploitation, and 

Development Activities,ò OEA/Ser.L/V/II., Doc. 47/15, December 2015. 
707 See American Declaration of the Rights and Duties of Man, O.A.S. Res. XXVIII, OEA/Ser.L./V/II.23, doc. 21 

rev. 6 (1948). 
708 Organization of American States, American Convention on Human Rights, 22 November 1969, O.A.S.T.S. No. 

36, 1144 U.N.T.S. 123. 
709 OAS Press Release, ñA 17-Year Wait Pays Off for Indigenous Peoples,ò 15 June 2016, online: 

<http://www.oas.org/en/media_center/press_release.asp?sCodigo=E-075/16> (retrieved 30 June 2017). 
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right of self-determination, rights to education, health, self-government, culture, lands, territories 

and natural resources, and it includes provisions that address gender equality and the particular 

situation of Indigenous peoples in the region, including protections for those living in voluntary 

isolation and those affected by a stateôs internal armed conflict.710 

Although the early case law of the Commission was hesitant in its approach to 

Indigenous rights, since the 1980s, the Commission has steadily addressed issues of Indigenous 

peoplesô rights through its special reports and case law, later developed by the Court, which 

includes decisions on admissibility, merits, mediation, subpoenas and settlements.711  In 1985, 

the Commission affirmed the Brazilian Stateôs obligation to protect Indigenous Yanomami 

peoplesô rights to life, security, health, and integrity, and recommended the identification and 

demarcation of their lands in the Northeast of Brazil, including more than 9 million hectares of 

Amazon forest.712 In 2002, the Commission concluded that the U.S. government had not 

guaranteed the Dann sisters (members of the Western Shoshone indigenous peoples) the right to 

property in conditions equal to those of the rest of the citizens under the basis of the American 

Declaration; it recommended that this government repair the violated right and effectively 

guarantee the Dann sisters the right to property in their ancestral lands in Western Shoshone. It 

also suggested that the U.S. revise its legislation to protect these rights.713 In 2004, in Maya 

Indigenous Communities of the Toledo District vs. Belize, the Commission found Belize to have 

                                                 

710 Indian Law Resource Centre, ñThe American Declaration on the Rights of Indigenous Peoples,ò 15 June 2016, 

online: <http://indianlaw.org/adrip/home> (retrieved 30 June 2017). 
711 The Court is an autonomous judicial institution of the Inter-American human Rights System whose main 

objective is to apply and interpret the American Convention. It has the authority to hear contentious cases between 

States, or contentious cases brought against a State by individuals at the request of the Commission, after the 

Commission has first dealt with the petition regarding violations of rights enshrined in the American Convention. 
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713 Inter-American Commission on Human Rights, Report  Nº 75/02, Case Nº 11.140, Mary and Carrie Dann, United 
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violated Article 23 of the American Declaration by failing to take effective measures to 

recognize the communal property right to the lands traditionally occupied and used by the Maya, 

and by granting concessions to third parties (logging and oil companies) to utilize the traditional 

property and resources of the Maya people without conducting effective consultations with and 

obtaining the informed consent of the Maya people.714 And, most importantly, the Commission 

recognized that the jurisprudence of the Inter-American System has acknowledged that the 

property rights of Indigenous peoples are not defined exclusively by entitlements within a stateôs 

formal legal regime, but also include Indigenous communal property that arises from and is 

grounded in Indigenous custom and tradition.715 

Along the same lines, the Court has resolved several cases that concern Indigenous 

peoplesô rights and has consequently developed jurisprudence that implies significant advances 

in many ways.716 In the 2001, the Court found that the Nicaraguan State violated the right to 

judicial protection, and the right to property as contained in the American Convention, to the 

detriment of the Awas Tingni Indigenous community.717 The Court emphasized that the concept 

of Indigenous property cannot be understood in a purely individual or economic sense, but, 

rather is intimately tied to the group membersô collective identity, substance, culture, spiritual 

                                                 

714 Inter-American Commission on Human Rights, Report Nº 40/04, CASE 12.053, Merits, Maya Indigenous 

Communities of the Toledo District vs. Belize, October 12, 2004, para. 192-196. 
715 Ibid at para. 130-132. 
716 Dinah Shelton (2013), supra note 689 at 942; Mario Melo, Recent Advances in the Justifiability of Indigenous 

Rights in the Inter-American System of Human Rights, (2006) 3:4 SUR International Journal on Human Rights 31-

48; Isabel Madariaga Cuneo, the Rights of Indigenous Peoples and the Inter-American Human Rights System, 

(2005) 22 Arizona Journal of International and Comparative Law 53-63.  
717 Nicaraguan government had granted a concession to a transnational (Korean) extraction company to exploit 

timber on Indigenous ancestrally (undemarcated and untitled land) occupied lands, without their consent and without 

any process of prior consultation.  See The Mayagna (Sumo) Indigenous Community of Awas Tingni v. Nicaragua, 

Judgment of 31 August 2001, Inter-Am. Ct. H. R. (Ser. C) No 79. 
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life, integrity, and economic survival ï in short, to their very existence.718  And, most 

importantly, it also recognized the property-based right of Indigenous communities to free and 

informed prior consent and prior consultation before extractive industry concessions are granted 

to their land.  The Awas Tingni case set the stage for Saramaka People v. Suriname (2007)719 

and Kichwa Indigenous People of Sarayaku v. Ecuador (2012).720  In Saramaka People v. 

Suriname, the Court reaffirmed Indigenous peoplesô right to both prior consultation before 

extraction concessions are granted on their lands and, where profound impacts may result, to 

free, prior, and informed consent.  In Kichwa Indigenous People of Sarayaku v. Ecuador, a case 

concerning the granting of oil exploration and exploitation licenses within the traditionally 

occupied Indigenous territory, the Court re-affirmed its prior jurisprudence pertaining to 

Indigenous peoplesô rights to communal property, but it went on to assert that the use and 

enjoyment of property is necessary to ensure Indigenous physical and cultural survival, which 

means, according to the Court, "the right to use and enjoy the territory would be meaningless for 

Indigenous and tribal communities if that right were not connected with the protection of natural 

resources in the territory."721 

During the last three decades, the demands and claims for recognition of Indigenous 

peoples have resulted in a steady evolution of a common understanding regarding the scope and 

content of their rights on the basis of long-standing principles of international human rights law 

and policy. Yet, the legal jurisprudence and theoretical work lag behind practical realities on the 

                                                 

718 Ibid at  para. 149. See Claudio Grossman, ñAwas Tingni v. Nicaragua: A Landmark Case for the Inter-American 
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719 Inter-American Court of Human Rights, Saramaka People v. Suriname, Judgment of Nov. 28, 2007, Inter-Am. 
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