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Abstract

This thesis examirgeand questionthe role ofinternational human rights law and
international economic law in relation to the increasing encroachment and dispossession of
Indigenoudands and territoriey multinationalcorporations (MNCSs) in the extractive industry.
Italso aimstoexpiet he r ol e of legal framdaworloandpolicisstnat onby th s
validating, authorizing and embedding this process, but also in authorizing a growing and
pervasive trend of persecution and criminalization of Indigenous communities who challenge
and resist MNCsO®6 operations. Thaiongandmi nati on
international lawprovides a terrain to grasp how international economic law and international
human rights law have become part of evolving regulatory architectugésbad governance
aiming to validate and embed global capital accumulation.

Focusing on Peru, this thesis argues ldat particularly international economic law and
thelegal framework developed in Peru since the 1990s, has played a prominent role in
fadlitating and embedding multinational corporate investment in the extractive industiy, and
weakening the rights of Indigenous and peasant communities to control their land, water and
resourcesPer udés | egal fr amewor k ashdve pobonlywvalidadess on e x
the expansion of MNCs operations and dispossession of Indigenous lands, but have also
validated a growing trend of persecution and criminalisation of Indigenous commuitigs
international economic lawonstitutes, enable and protecs MNCs, international human rights
law andcorporate social responsibilitgechanisms are linked to and help to extend the
expansion and deepening of global capital accumulation by means of laws and regulations

designed to facilitate and removeriars to the power and mobility of MNCs.



Notwithstanding legal and soeeonomic barriers, Indigenous communities have
mobilized against and resisted MNCs operatidnsomparison of three conflictavolving
corporate actors and local communitiegeas the existence of intense social mobilization and
resistance of Indigenous and peasant communities to defend their land rights, their environment
and livelihood, their participation in the decision making process and fair distribution of

economic benefits



Lay Summary

My thesis discusses a growing phenomenon in Latin Americaranehd the world
which isthe opposition and resistance afligenous communities to extractive projects that
affect their landshealth and lifelt discusseshe centralrole of law in thedispossession of
Indigenoudandsby multinational corporationss well as in thecreasing cminalization and
repression of affectecommunities

Focusing on Peru, my thesis highlightdigenous peoplés r e s i sstruggledoe a n d
justice. Despitéhe legacies of racist colonial violence and significant legatacles in
accessing justice, Indigenous communities in Peru continue opposing and resisting the
dispossession of their lands and the violation of their rightoljyoratiors and theState.
My thesisembraceends upports I ndigenous ¢ o mibagseristhe e s 0
right to tell Indigenous o mmu n i t i of disérimigétian suifeeirg and resistanees a

mean of achieving agency, aiming to question@mdlenge mainstream narratives.
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Preface
This dissertation is my original and independent work and therefore | take responsibility
for any errors or omissions.
Some segments in Chapter 3 reproduce and adapt writing from Gerardo J. Munarriz,
ARhet or ality: Then\tbrldBank Development Policies, Mining Corporations, and
|l ndi genous Communities in Latin America, o (20
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Chapter 1: Introduction : Conceptual Framework and Methodologyof the
Thesis

How to overcoméhe banalityand invisibility - of daily genocide of Indigenous peoples
in the Americas that has become inflexible and tenacious? | ddmok States, either
separately or associated at the United Natiarethose who wl formulate and tackle
the questionThe responses on the otheside of the mirrarthe side thatdoes not
duplicatethe selfimage, thereby preventirigeimages of the Others, the Indigenous in
this case, from coming alivin the international commiuty we need morgoices voices
that breakmirrors andopeneyes.lt is the voiceof the victims [Indigenous peoples]
which can makevisible thedaily genocide

(Bartolome Clavero, 2011)

1.1 Introduction

Huancavelica, located in the central Andes of Petki,iso wn as t he Flcity of
was born andaised in the city, and | recall finding on several occasions little silver balls on the
playground of my primary school or on the sides of ditches or building foundations around my
neighborhood while playingith my classmates and friends. We used to rub our copper colored
coins with the |ittle balls hoping to turn th
teachers know that we lived with the toxic legacy of over 400 years of severe mercury

contamnation, which is currently among the highest worldwide.

1 Bartolome ClaverogHay Genocidios Cotidianos? y Otras Perplejidades sobre América Ind{@epanhague

IWGIA, 2011) at 117. (My translation)

2 Carlos Contreras,a Ciudad de Mercurio, Huancavelica, 157000(Lima: Instituto de Estudios Peruanos, 1982).

3 Nicholas A. Robins, et al., "Estimations of Historical Atmospheric Mercury Concentrations from Mercury

Refining and Presesttay Soil Concentrations of Total Mercury in Huancavelica, Peru," (20123di2écenf the

Total Environmeni461 54 ; Ni chol as A. Robins and Nicole Hagan, i Me
Andean Silver Production: Emi s s iEawramental tHealthderspectivesl mp |l i c a
627-631.

1



Founded in 1571, Huancavelica played a vitally important role in the economic life of the
Spanish colony in the Americdsin late 1563, the Angaraes native peoples had revealed to the
Spanish thedrge and exceptionally rich cinnabar deposits located in the Santa Barbara Hill just
on the outskirts of the city. As the transition to amalgamdimsed silver refining was adapted
to the ores at Potosi (Bolivia) and other mining centers in the earfs18@mand for
Huancavel i ca 6 3Theweprecedanted flowiof sijverdrom the mining centers in
the Andes would not only help Spain consolidate its position as a global power but would also
play a key role in the emergence of the industrial ltéign and ultimately of the modern global
capitalisteconom$The | ess known or hidden history abou
fact that it also poisoned or killed hundreds of thousands of Indigenous labourers, earning for
itself an infamous ragationasa fApub |l i ¢ < andtoedlme ofDedtho(Ladvmade la
Muerte)® In his account of Latin American histofyiemory of Fire Eduardo Galeano writes,

ABad dreams, nightmares about abyssesdther vul't
worst, here, is being forced to go to the Huancavelica mercury mines or to-tifiesifwrer
mountain?®of Potosi.od

The fear of the Mita (forced Indigenous labour duty) in the mercury mines was so

extraordinary that Indigenous mothers maimed angletptheir own sons to make them unfit

4 Guillermo Lohmann Villea, Las Minas de Huancavelica en los Siglos XVI y X8#villa: Escuela de Estudios
HispaneAmericanos de Sevilla, 1949).

’Kendall W. Brown, fAWorkersdé Health and Col oThé al Mercur
Americas467-496, at 469.

6 Nicholas A. RobinsMercury,Mining, and Empire: The Human and Ecological Cost of Colonial Silver Mining in
the AndegBloomington: Indiana University Press, 2011) at 4.

7 Miguel Agia, Servidumbres personales de ind{8gville: Escuela de Estudios Hispaimericanos, 1946), at 62;
Report of Damian de Jeria, January 10, 1604, AGI, Lima 34, Archivo General de Indias, Seville.

8 Production of mercury claimed thousands of victims and accidents; silicosis and mercury intoxication shattered
countless other Indigmus lives. Kendall W. Brown (200%upranote 5 at168.

® EduardoGaleanoMemory of Fire, |. Genesi®New York: Pantheon Books, 198&0) 173.



forit’®To meet the greater demand for Huancavelic
Indigenous labourers to take turns working (seven days a week) in the mercury mines and
refining plants. In the early 16008s manyastwo hi r ds of Huancavelicads
perished from mercury poisoning and other ilinesses or accidents at thehiihegoisonous
mercury easily accumulated in their bodies; they inhaled metaden dust in the mines and
absorled the poison through their skin. Indigenous labourers tending the primitive distillation
ovens breathed in mercury gases as well. As the corpses of deceased Huancavelica Indigenous
miners decomposed, they reportedly left puddles of mercury in their graves

The production of mercury not only caused t
abuse, and suffering dread, 0 but-lastngscologica sul t e
disasters ever known and one that continues to this day in Heahca¥¢As Rab Nixon
writes, fAviolence, above al lianddeaplyomicheddt al vi
as a contest not only over space, d*Nixdanodi es,
reminds us of Faupaserids déevcéumd&daayddgide not
the end of the mercury processing in the 1970s, Huancavelica remains among the most mercury
contaminated urban areas in the wdfl@he majority of the homes in the city are constructed

from contammnated earthen materials and often interior walls and floors in these homes are

10K.endall W. Brown (20013upranote 5 at74.

11 Kendall W. Brown (20013upranote 5 Nicholas A. Robins (20)Isupranote 6.

2 Kendall W. Brow,A History of Mining in Latin America: From the Colonial Era to the Pregéfibuguerque:
University of New Mexico Press, 2012) at 1734.

B Nicholas A. Robins (20119upranote 6 at 177, 184.

4 Rob Nixon,Slow Violence ad the Environmentalism of the Pa@ambridge, Massachusetts: Harvard University
Press, 2011) at 8.

5 1bid at 8.

®¥Ni cole Hagan, et al., #fASpeciation and Bioaccessibilit:)
Huancavelica, Heronmental Geazherhig§ry an@HealB32 72; Ni col e Hagan, et
Hair Levels and Factors that I nfluence EE¥£niosmentd f or Re:

Geochemistry and Heal®07-514.
3



unsealed and uncovered. Therefore, the walls and dirt floors of homes are contaminated with a
variety of mercury compounds, some of which are bioaccedSime015, a fiveyea-study
concludel that mercury contamination from historic mercury processing in and near
Huancavelica is above international hedddsed screening levels in the walls, floors, and indoor
air in 75 percent of the earthen homes studied. Since at leastcEnpof the homes are made of
earthen materials, and 75 percent of the homes in the study have mercury contamination above
health screening levels, the number of people that could be at risk of unsafe exposure mercury
could be as high as 20,000 (almoslf lof the city population), all of whom are potentially at risk
for developing adverse health effetts.

The toxic legacies and environmental disasters affecting Huancavelica as a city are not
only from the past. Itis located in a region (also calledndaeelica), with the largest
Indigenous population, highest poverty, malnutrition, and infant mortality*?ateReru, that is
currently the site of mining activity run by national and multinational corporations such as
Buenaventura, Doe Run and oth&&n June 28, 2010 areservoir of mine tailings collapsed in
Angaraes, Huancavelica. The failure of the toxic waste reservoir owned by the Caudalosa Chica

Mining Company (controlled by a group of Peruvian and foreign companies, among them the

"Ni col e Hagan, etcaly, ChReamidentiah Mae Adobe Bri k Home:
(2013) 8:9PLOS ONEL-9 ; Renzo Silva, iFamilias en pobreza extrema
Me r ¢ u r lia®epoblicalima, July 20, 2015, online: <http://larepublicdipwresa/politica/16662amilias-en
pobrezaextremasonlasmasafectadason-contaminaciorde-mercurio> (retrieved 30 April 2017).

8 Bryn Thoms (Lead Author) and Nicholas RobiRemedial Investigation: Huancavelica Mercury Remediation

Project StudyProg ct prepared by the Environment al Heal th Counci
|l a ciudad de Huancavel i ca LaRepullicadina 8 lulgn20h5aathlme: con mer cur i
<http://larepublica.pe/impresa/politica/12484dsitodala-ciudadde-huancaveliceestacontaminadacon-mercurio>

(retrieved 30 April 2017).

9 nstituto Nacional de Estadistica e Informatica (INElifras de Pobreza 2014, Nota de Prensa No., @37Abril

2015; Barbara Fraser, Alf itnhexeag ubasl IAdedsdltEcotta lak it ahed uld
Environmental Health New&ebruary 13, 2013.

P®Honorio Pinto Herrera, fADesastre EcoRomyestigaciones Ambi ent al
Sociales321-338.
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Scotiabank P& S.A.AY! caused a devastating spillmbre than 550 tons of tailings containing
cyanide, arsenic and lead into seven rivers that provide the sole source of drinking and irrigation
water for more than 40,000 Indigenous and peasants communities initime?feg

The predicament of Indigenous communities in Huancavelica, the devastation of their
lives, andthe contamination of their lands, rivers and lakes as a result of mining activities need
to be understood within a historical, economic, political and legaext, both athe national
andtheinternationalevel. During more than five centuries, mining has played a prominent role
in Latin Americabs economy, including that of
economic life of the region arasource of conflict and profound human, social, cultural, and
environmental consequences. As foreign direct investment, particularly multinational corporate
investment has increased in the extractive industries since the 1980s and 1990s, redatitidts
to corporate mining and oil exploitation and
rights have also become prevalent in the redibuitinational mining/oil corporations (MNC%)

have become well known for causing, directly or indirectly, ssearvironmental contamination

2l ScotiabankPeru S.A Aispat o f Ca n a dlav@SgotiddreSookabami 1 o n eargesf finandmke

institutions in North Americand the Canadiapank with the largest nt er nat i onal presence and
ScotiabankResefias Institutionalesnline: <http://www.scotiabankom.pe/Acercale/Scotiabank
Peru/ScotiabanknPeru/resenamstitucionales> (retrieved 30 April 20X Honorio Pinto Herrerasupranote 20 at

324.

2Deborah Poole and Gerardo R®nique, AEXNACBAt i vism Spill
Septembr/October 2010 at 323; Harvey WoodDisaster and Minewater: Good Practice and Preven{ioondon,

UK: IWA Publishing, 2012) at 45.

23The Acronyms MNCs and TNCs (transnational corporations) are used as interchangeable shorthand by some

authors. This thés uses MNCsMultinational corporations (MNCs) are business organizations which own and

c ont r ol-gederatmg asgats in more than one country. Some MNCs are global or regional actors, operating

across multiple States by controlling unique intellatfaroperty, executing muitnarket business strategies and
orchestrating expansive networks of production and sup|
of MNEs Legal Personality: | s it t irem8ynesMikaiayashibndt he ma
Christopher Michaelsen, edinternational Law in the New Age of Globalizatifieiden: Martinus Nijhoff
Publishers, 2013) at 24, MNC may be al so defined as a ficluster of ¢
togetheby ties of common ownership and responsive to a con
Corporations and Transnational Human Rights Litigat{@xford: Hart Publishing, 2004).

5



or disasters, industrial accidents, forced displacements, arbitrary detentions, torture and killings
of Indigenous peoples.

These infringements of Indigenous and | oca
place in the conte¢ of economic globalization and the increasing power and influence of those
companies. Since the 1980s, there has been a strong push towards global economic integration,
which has been made possible by the progressive dismantling of barriers to tradpitaid
mobility, together with fundamental technological advances and the steadily declining cost of
transportation, communications, and information technotédyese developments, in turn,
have been promoted and supported by international financialtitsts (IFIs) such as the
International Monetary Fund, World Bank and the associated regional banks (i-An&ecan
Development Bank) which have not only provided funding to MNCs to explore and exploit
mining/oil/gas projects, but have actively prated and financed the liberalization of the
hydrocarbon and mining sectors of national economies across the globe, including Latin

America?®

24 UN Special Rapporteur on the Rights of Indigenous Peoples, VictoriaTangdiiz, Opening Remarks at First
Session of the Opeanded Intergovernmental Working Group in Charge of Elaborating a Legally Binding
Instrument on TNCs and Other Business Enterprises with Respect to Human Gégietga, July 6, 2015.

25 A key feature of emnomic globalization has been the expansion of foreign direct investment (FDI) and
proliferation of MNCs. During the 1990s FDI almost quadrupled, from $1.7 trillion in 1990 to $6.6 trillion in 2001,
by 2007, it had exceeded $ 15 trillion, and2@1 2, it ose to $23 trillion. In the same trend, global FDI income
increased sharply in 2011, for the second consecutive year, to $1.5 trillion, on a stock of $21 trillion, after declining
in both 2008 and 200®Vhile in 2001 there were about 64,000 MNCs, with a&l820,000 foreign affiliates, by

2007 there were 79,000 MNCs with 790,000 foreign affiliates and by 2010 there were 82,000 MNCs with 810,000
affiliated entities. See United Nations Conference on Trade and Development (UNGVALY, Investment Report
2002: TNCs and Export Competitivene§eneva, 2002Norld Investment Report 2008, TNCs and the

Infrastructure ChallengeiGeneva, 2008{Vorld Investment Report 2010, Investing in a t@arbon Economy,

Geneva, 2010; \Wld Investment Report 2013, Global Value @hdnvestment and Trade for Development,

Geneva, 2013.

26 Suzana Sawyer and Edmund T. Gon®e Politics of Resource Extraction: Indigenous Peoples, Multinational
Corporations, and the Stafdlew York: Palgrave MacMillan, 2012); Tom Giriffiths, "HoldingetiDB and IFC

(World Bank) to Account on Camisea II: A review of applicable international standards, due diligence and
compliance issues, 0 Amazon Watch, September 2007.

6



The pressure on Latin American and other Third World countries to deregulate markets
and industries has made it mmgor MNCs to have greater presence amongst some of the
worl déos most vulnerable communities, among th
the case of the mining and oil industry, many valuable mineral, gas, and oil deposits have been
latelydisc« er ed in the worl ddés remotest regions, of
result, Indigenous communities are the victims of industrial accidentxesenvironmental
contaminationand forced displacements created by mining and oil operafidrese
communities, belonging to the most socially and economically marginalized sectors, are usually
left without a legal remedy in either the home or the host codhtry.

| became involved in the human rights law field becadsey own personal experience
of human rights violatiaswhile | was completing my law degree at San Marcos University in
Lima. My work experience at human rights organizations in Ecuador and Canattze and
research | conducted for my LL.M thesggmve me an opportunity to become asvaf the lack of
information on the scale and nature of violations and atrocities committed against Indigenous
peoples in the Andes, not only during the internal political violence in Peru in the 1980s and
1990s, but also as a result of the tremendousnsipa of corporate investment in the extractive
industries.

When | began m¥h.D.studies, ny initial research proposal was intended to focus on the

legal and procedural issues of the emerging corporate human rights accountability legal

I'n the field of foreign direct invasetmens (RBPI plaegul |
stat e, of the MNC (or the parent company) where the M|
is the place, country or state, in which a subsidiary of a MNC carries out its local investment projects.

Muthucumaraswamy Sornarajalihe International Law on Foreign Investmge8it Ed., (Cambridge University

Press, 2010) at-88; Peter MuchlinskiMultinational Enterprises and the LafMew York: Oxford University Press,

2007) at 58; Don Dayananda, et aCapital Budgeting: financial appraisal of investment proje@ambridge, UK:

Cambridge University Press, 2002) at 299.
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framework, assesgts strengths and weaknesses. Later, however, as | began to carry out my
research in depth anyclose attention to what was happening in the real life of affected
Indigenous communitiesrealized that this issue was multidimensional and well belegyad

and procedural issues. For Indigenous peoples affected by corporate activities in the extractive
industrythiswas a matter of life and deatimpunity for those responsible feiolations and
immunity for corporate actors were overwhelmingly higb.l8ecided to focuen analyzing

this predicament, and questioning the central role of law in the disposseskidigehous lands

and in the increasing persecution and criminalization of affected communities.

Although this phenomenon is common in maoymries in Latin America, and in fact
around the world, | have chosen to focus on Peru becagggasents an extreme example of a
socially, geographically and racially segregated society in which Indigenous peoples are
considered and treated as secolads citizens, and the government assumes that public policy
and the public interest consist primarily in attracting foreign direct investment through selling off
the natural resources of the country. The focus on Peru is also because it is wheregdrmome f
and | canot help to wonder: how is it that hundreds of years after colonizéii@mjustices
faced by Indigenous peoples in Huancavelica and other regions in Peru are still prevalent and
how is it that they are still waiting for justice? And whags justice mean in a contemporary
setting?

1.2 Issue to be Aldressed
Thist hesi s examines the pervasipvwe pthhdsspid s s e s s

territories and the infringement of their rig



international | aw and Peruds | egal framewor k
embedding this proces¥.

Global mining production, including fossil fuels, has almost doubled since 1984, from
just over 9 billion tonnes tover17 billion in 205, with the greatest increases over the past 10
years®L at i n Amer i c a dragnBirecelravesynent (FB)eflows Hurirfg the last
two decades brought the influx of multinational mining and oil investment and the rise of
concessions on Indigenopse o p | e ,swvbichhaserbdes accompanied by pervasive abuses
against Indigenous communities and encroachment of their rights. This critical and endemic
situation has been repeatedly raised by the UN Special Rappgantetine rights of Indigenous
peoples 0

AsVictoriaTaulFCor puz p o i of theskeyoraasons whydigeaous peoples are
being disenfranchised from their lands and territories is the existence of discriminatory laws,
policies and programs that do not recogrizel i g e n o u s feruepystenrs and given d
more priority to claims being put by corporatignsoth State and privaté®! Pervasive

dispossession of Indigenous lands and territories and the infringement of their rights are, more

2%For the purpose of this dissertation, | concur with J
systems composed of ad, principles, and standards promulgated and enforced by sovereign state institutions, and
recognized as authoritative and binding within their j
Regul ation and t he GComeléntemdtional haw JodrnaR72 &t fo&@note 2.8 : 2

29 C. Reichl, M. Schatz, G. ZsaWorld Mining Datg International Organizing Committee for the World Mining

Congress, Volume 32, Minerals Production, Vienna, 2017 at 15.

30 UN Special Rapporteur on the Righif Indigenous Peoples (2015upranote 24;Report of the Special

Rapporteur on the rights of indigenous peoples, James ARairactive industries operating within or near

indigenous territoriesA/HRC/18/35, July 11, 2011.

316t Session of the UN Peranent Forum on Indigenous Issues, Special Theme: Territories, Lands and Natural
ResourcesPress Release UN6s | ndigenous Forum i ssues recommendati o
resources as two week meeting concludes, 25 May 2007, online:
<http://undesadspd.org/IndigenousPeoples/UNPFIISessions/PreviousSessions/Sixth.aspx> (retrieved 30 April

2017).
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often than not, permitted and tolerated byt&taAs the UN Special Rapporteur on the rights to
freedom of peaceful assembly and association points out,

The central role of corporations in natural resource exploitation means that they can
potentially wield enormous power and influence over host §tegadering authorities
unwilling to intervene in their interests. Corporations gain access to the corridors of
power and often have the ear of key officials (sometimes through unethical means) and
are therefore in a position to influence decisions iir fagour at the expense of

opposing views of other interested parties, including affected commufities.

What makes this situation critical is the fact that these communities affected or injured by
mining and oil operations, come from the most socialty @onomically marginalized sectors
of Latin America. Indeed, as several UN reports on Indigenous peoples point out, Indigenous
peoples are at the bottom of the seeamnomic scale. They are discriminated against within
society, have generally weak galal participation, and lack equal access to economic, social
and cultural rights. Thegre often implicated in social and environmental cosflacidhave less
access to justice and securify

While international economic law (international law on fgreinvestment and trade law)
has facilitated the growth in power and influence of multinational corporations, it has greatly
limited government prerogativés enforce environmental regulations and human rights norms

against multinational corporatiofSOf particular concern is the influence that multinational

32 Report of the Special Rapporteur on the rights to freedom of peaceful assembly and association, Maina Kiai,
A/HRC/29/25, April 28, 2015 at pageaph 17.

33 International Work Group for Indigenous AffaifBhe Indigenous World 20&openhagen, Denmark: IWGIA,

April 2015) at 10Report of the High Commissioner for Human Rights on Indigenous J$i@#.4/2006/77,

February 27, 2006 at 3, para. 2gsalso José R. Martinez Colstydy of the problem of discrimination against

Indigenous population$)N Doc. E/CN.4/Sub.4/1986/7 and Adeé4l

“Saskia Sassen, AWhen the global inhabits thernational
Eds.,New Constitutionalism and World Ord@¥ew York: Cambridge University Press, 2014) at 115; Joseph E.

Stiglitz, Making Globalization WorkNew York: W.W. Norton & Co., 20065 a s k i a De-al&icnalired 0

State Agendas and Privatized Nelhaking,d i n-Helbalradeur, EdPublic Governance in the Age of
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corporations exert over international investment agreements, which enable MNCs to sue
governments when public interest policies or national legislation potentially harms corporate
profitability and irvestment. The number of international investment agreements and the
arbitrations uder these agreements (invesBatelegal actions) rose dramatically during the
last two decades and the trend continiés just one of the tribunal systems, the WorlchBa
International Center for the Settlement of Investment Disputes (ICSID), the number of
investment arbitrations has jumped by more thanp#&6ent betwee2000and 2012° The
current global economiarder limiting Sate control in Latin America, incling Perujs
particularlydetrimental teeconomic, social, and cultural rights; for example, the right to a safe
environment, sustainable livelihood, clean water, the highest attainable standard of physical and
mental health, and especially in the casikdigenous peoples, the right to control the use of
their land.

During the last thredecades, there has been substantial development in the promotion
and protection of the rights of Indigenous peoples within international law. International human
rights law has also developed conceptual and doctrinal tools to address taused by nen
state actorsYet, despite the growing number of international instruments, state constitutions and
national laws asserting and protecting the rights of Indigenous peaptet)e development of

transnational and international human rights litigation under the doctrines of extraterritorial

Globalization(Aldershot, Hants, England: Ashgate, 20043 1t67; Susan Strangd he retreat of the state: the
diffusion of power in the world econorfiyambridge: Cambridge University Press, 1996)648.

35 The number of investment agreements rose from around 500 in 1990 to 2,700 by 2000, and it288ebto 3

2014. See Muthucumaraswamy Sornaradsistance and Change in the International Law on Foreign Investment
(Cambridge, UK: Cambridge University Press, 2015) at 4.

3¢ Transnationalnstitute,Dangerous Weaponsiow International Investment Rules Umchine Social and
Environmental JusticdReport, June 2012, online: <https://www.tni.org/files/download/folleto_ingles2.pdf>
(retrieved 30 April 2017).
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regulation and horizontality, Indigenous peoples continue to suffer serious and widespread
violations of their human rights and fundarterireedoms in the context of extractive industries;
often finding themselves increasingly sedipd to discrimination, racisraxploitation,
dispossession, and criminal prosecution. Indeed, almost as great a concern as the frequency with
which Indigenousiuman rights are violated by MNCs operating in Latin America is the notable
absence of effective national and international mechanisms for imposing legal accountability for
such violations.
1.3 Central Question and Hypothesis

The central question of this thess: What has been the rot¢ law in validating,
authorizing and embeddirge increasing encroachment on and dispossessiadigeénous
lands and territoriely MNCs in the extractive industries?

This thesis argues thiaw, particularly internationaconomic law anthelegal
framework developed in Peru since the 19%@splayed a prominent role in facilitating and
embedding multinational corporate investment in the extractive industry, and weakening the
rights of Indigenous and peasant communities contr ol their | and, wat e
legal framework and policies on extractive industri@gemot only validated the expansion of
MNCs operations and dispossession of Indigenous lands, \eialsa validated a growing trend
of persecutiorand criminalisation of Indigenous communities who question, challenge and resist
MNCs 6 operations causi ngnvirodmenta impatts, adeerse heaitld i r e ¢
and economic effects, forced displacements, community division and breaktlsaagiab fabric,
and serious injuries and deaths during protests.
14 Thesisb6 Specific Questions

The following clusteof questions have guided my research and analysis:
12



How does one understartetpredicament of Indigenous communities in Peru, the
devastatiorof their lives, the contamination of their lands, rivers and lakes as a result of
corporate mining activities?

What are the historical, economic, political and legal contexteeattional and
internationalevel, that underpirthis predicamern

How dces one understand the despesatgprecarious situation of Indigenous peoples in
Peru in light of an international order that supposedly protects human rights and
Indigenous rights in particulaWWhy has international human rights law done little if
anything to change this situation?

What are the possibilities and limitations of the emerging legal framework for MNCs
accountability through international human rights standards and mechanisms?

Do | ndi genou sentprento pgdnfecowsth other tegabgsnes guch as
international trade lajyand international agendas, whieimd towards the emphasis of
individual rights and the promotion of the centrality of the right to property as an
essential feature of the human rights discourse?

How and to whatx@ent do international human rights norms and mechanisms play a role
in framing, structuring, limiting, and eopting Indigenous peopléslaims and

aspiration®

Why do these norms overl ook, bypass or con
violationsof Indigenous peoples rights, which in the end, may facilitate and further
MNCs access to natur al resources | ocated w

territories?
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15 Definition of Al ndigenous Peopl eso

There is no authoritative or incontrovertible definitiof Indigenous peoplééand no
definition of Indigenous peoples has ever been adopted by any United Nations system body.
One of the most cited descriptions of the concept of the Indigenous was formulated by Jose R.
Martinez Cobo, the Special Rapportefithe UN SubCommission on Prevention of
Discrimination and Protection of Minorities, in his Study on the Problem of Discrimination
against Indigenous Populations:

Indigenous communities, peoples and nations are those which, having an historical
continuity with preinvasion and preolonial societies that developed on their territories,
consider themselves distinct from other sectors of the societies now prevailing in these
territories, or parts of them. They form at presentdominant sectors of socieaynd are
determined to perceive, develop and transmit to future generations their ancestral
territories and their ethnic identity, as the basis of their continued existence as people, in
accordance with their own cultural patterns, social institutiondemyad systeni?

Article 1 of the International Labour Organization (ILO) Convention Concerning Indigenous and
Tribal People in Independent Countries, No. 169, contains a statement of coverage rather than a
definition, indicating that the Convention appltes
a) tribal peoples in independent countries whose social, cultural and economic conditions
distinguish them from other sections of the national community and whose status is
regulated wholly or partially by their own customs or traditions or by spleeval or
regulations;
b) peoples in independent countries who are regarded as indigenous on account of their

descent from the populations which inhabited the country, or a geographical region to

37 Benjamin J. Richardson, Shin Imai and Kent McNeil, Basligenous Peoples and the Law: Comparatind a
Critical PerspectivgPortland, OR: Hart Publishing, 2009) at12.
38 See UN Doc. E/CN.4/Sub.2/1986/7/Add.4, para.379 and 381.
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which the country belongs, at the time of conquest or colbaizar the establishment of

present state boundaries and who irrespective of their legal status, retain some or all of

their own social, economic, cultural and political institutions.
Article 1 of ILO also indicates that setfentification as indigenousr tribal shall be regarded as
a fundamental criterion for determining the groups to which the provisions of this Convention
apply3®

Hi st ori calhndigo, (timeditaenrfmoir Al ndi genousod has
Europearconquerors andolonizersformulatedthe terms to refer tthe inhabitants ofithe
oppressethutnotd e f e at e o9 Ap @ne qf thesksy.todls of the colonizers was the
imposition of their image of the colonized on the subjugated pébgisstaining hierarchical
structuresandosc i al di scri minations were part of the
everyday life*? Yet native peoples in the Americas increasingly have subverted the colonial
terms in their liberation struggle and in their claim for justice.

Theuseof€api tal Al 0 in reference to I ndigenou
preference specified by the board of directors of the South and Meso American Indian Rights

Centre (SAIIC) as a strong affirmation of their ethnicities. It is not intended totedize,

overstate and romantize their identitté$am aware that the term Indigenous peojdémth a

39 International Labour Organization (ILO) Convention Concerning Indigenous and Tribal Peoples in Independent
Countries, No. &9, June 27, 1989 at Article 1.

40 Sjlvia Rivera Cusicanquiprimidos pero not vencidos: luchas del campesinado aymara y ghuechwa de Bolivia
19001980(Geneva: United Nations Research Institute for Social Development, 1986).

4 Frantz FanorThe Wretched d¢he Earth( New Yor k: Grove Press, 2004), cited
of Recognition, o in Char IMalscultiraigm: Examinanagtde PAliticg of Bacdgmtam n, Ed .
(Princeton, New Jersey: Princeton University Press, 1994.at 6

2Homi K. Bhabha, #AOn Writi ngGldaligny RightsorheiOxforddentnastg w J . Gi br
Lectures 1999New York: Oxford University Press, 2003) at 177.

“MarcBecker] ndi ans and Leftists in the MardntDgrhamfDukecuador 0s
University Press, 2008) at footnote 1.
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fragile legal category and sigsa socially constructed, historically contingent, differently
experienced and collectively embodied iderfty.

This thesis questions and challenges discourses that tend to essentialize Indigenous
identity and subjectivity based upon their et
Ai mmut abl ed or fAinatural 06 I ndigeleandmistreatet t ur e,
descendants of pi@lonial societies or the ignorant and stubborn Indian peasantry whose
Abackward and primitiveo ways will prevent th
region.In the Americas, as Quijano argud® term o category Indigenous peoples only has
meaning with reference to the system of power which originates in the colonial experiences and
which since then has grown and developed continuously, maintaining its basic original principles
and colonial characté?. The i ssue of the Al ndigenouso cannof
in relation to the coloniality of the system of power, because outside that framework such a
categorization of people would not even efdst.

In the context of Ztcentury transnationaksource extraction, the content of the term
Indigenous peoples, its philosophy and aspirations are neg\sdnt, but rather constitute a
terrain of political struggle and contestatio

powerlessness and exclusior om val uabl e r esou? tasvgnatamle i nt egr

44 John BorrowsFreedom and Indigenous Constitutionali§fioronto: University of Toronto Press, 2016) at
Introduction; Etienne Balibar and Immanuel Wallerst&ace, Nation, Class: Ambiguous Idéies (London, UK:
Verso, 1991); Etienne BalibaPplitics and the Other Sceifeondon, UK: Verso, 2002).

Ani bal Quijano, AThe challenge of the &bcalsmagndnous MoV e
Democracyb51 78.

46 |bid.

“Tania BMourndar yi Work: Community, mar ket and State recon

Gibson, Eds.Communities and the Environment: Ethnicity, Gender, and the State in ComiBasdg
Conservation(New Brunswick, NJ: Rutgers University Press, 2001) 4t t8ed in David Szablowski,
Transnational Law and Local Struggles: Mining, Communities and the World Bamttand, OR: Hart Publishing,
2007) at 140.
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and international) has been used as a tool and tactic to fix Indigenous identity and govern their
conduct®Thus, as Szablowski writes, fiso | omdg as t
maintain aspects of their (powerless, poor) identity remain in place, vigorous efforts will be
made to identify them in a manner that renders them ineligible as beneficiaries of newly
valuabl e® esources. 0
1.6 Research Methodology

One of the aims of thihiesis is to expose and denounce the responsibilatés and
MNCs in the infringement of | ndi g ehneo uésc rpienoep |oef
silence, 8 and the working of o6dominant | awd i
communites suffering through a judgement of derfdlo challengehe 'crime of silence' which
enables the powerful to silence voiadgain and sufferingn the courts, in the legislative
bodies, in internatical negotiations, in the media, academia addcaton, Indigenous peoples
need to tellnd retelltheir stories and narratives for themselves, thereby breaking the grid of
administration of silence.

How can society ever 6do |jharenotiteparfsbutsiand ndi g
outside commuieation, if society cannot communicate with them but at most about them, indeed
not even reach them but merely either irritate or destroy tirédmthe light of grossly inhuman

social practiceso which Indigenous peoples are subjecfiite justice of huran rights is a

“Tania M. Limarikdtxi SwgbjNeont s: Governing Land 14n8d Popul at
Foucault Studie84-48 at 39.
49 David Szablowski (2007)upranote 47 at 140.

®See APermanent Peopleods Tribunal on Global Corporatior
Action, 0 Uni ver-2iMargh 2@00, (2004) tlawj SodialJust2e2& Global Development Journal

(LGD); Jayan Nayar, fAA Peoplebs Tribunal against the Ci
for Peopl e6s Lave $Sacial Justine &GhikabDDeyelopgnent Jour(laBD).

%Gunt her Theeu bAmeorn,y nfioTus Mat ri x: Human Rights Violations

(2006) 69:3Vilodern Law Revie827 at 345.
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burning issueér? As Teubner argueshé justice of human rights is aimatiremoving unjust
situations it is only the counteprinciple to communicative violations of body and soul, a protest
against inhumanities of communicatittiTherefoe , i i fobserkadonssoénhinid/body
(introspection, suffering, pain) and the spontaneous indignation, unrest, and protest [of
Indigenous peoples], however distorted, gain entry to communication, then there is a chance to
observe the closeness ofjgst The deci sive thing is the &édmomen
consciousness and communication, the cry that express*pdine most intimate scalthe
body, writes Alejandra Roncallo, is the site where the violence of policies decided at broader
scales isnost dramatically felt; yet, it is also the less addressed in academic literature and it is
urgent to fill this vacuum®

Inspired by the prolific work of Eduardo Galeano, who was deeply politicized and
intensely concerned with issues of historical condéext who usetkstimonicand storytelling as
challenges to the arbitrariness of powdhis thesis attempts to provide an account that critically
describes and redescribes I ndigenous peopl esbod
MNCs and thi& appropriation of their lands for oil, gas and mining projects, bringing forced
displacements, violence, pain, suffering, detentions, criminalization and killings. Critical re
description, is fAan attempt t o gramtddeifiviiingég t hr ou

to be seen differently as a mode of political engagement; it offers to legal thought the potential of

52 |bid.

53 bid at 346.

541bid at 346.

%5 Alejandra RoncalloThe Political Economy of Space in the Americas: The New Pax Ame(idanaY ork:
Routledge, 2014) at 11.

56 Daniel Fischlin and Martha Nandorfigduardo Galeano: Through the Looking Glgktontreal: Black Rose
Books,2002) at 4, Eduardo GaleaMemoria del Fuego3 Vols. Madrid: Siglo Veintiuno de Espang|Editores,
1982);Las Venas Abiertas de America LatiMeyco, D.F.: Siglo Veintiuno, 2006); We Say No: Chronicles 1963
1991 (New York: Norton, 1992)Upside Down: a primer for the lookirgjass world(New York: Metropolitan
Books, 2000)Los Hijos de los DiagMontevideo:Ediciones del Chanchito, 2012).
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storytelling in trying to understand *Ths wor |
met hod r es onat apoachinthib stuByolitlie ®mdrgentesof the State and the
operation of power. For Foucault,

It has long been known that the role of philosophy is not to discover what is hidden, but

to make visible precisely what is visible, that is to say, to showthiah is so close,

which is so immediate, which is so intimately linked to us, that because of that we do not
perceive itéthe role of phi®fosophy is to m

In addition, according to Foucault, philosophy may be able to play a rdle struggle against
power, but only on condition that it HAsets it
and thus intensifying the ®truggles that take
Relying on the description and-description approacl@hapter Twaliscusses three
particular conflicts involving MNCs and affected Indigenous communities; in additam,
chapter of this thesis starts describing and telling a particular story about Indigenous suffering,
struggle ad resistance against MNCs artd & tpelibies and actiondtisinquest i oni ng 0t
power of power to erase victimage from public
communication, circulation of their narrative
pai nd t ha tyofjustiee foplodigesnoub pedples begifis.
In addition to the method of description;description and storytelling, thikesis builds

on doctrinal and nedoctrinal socielegal studies, which includes a combination of two

% Sundhya Pahuja, fALaws of Encounter: A Jurlomsehi cti onal
Review of International Law3-98 at 65.

Mi chel Foucault, dALa Phil osophiaedFAEwald, Bds. iwghwelagdaage,l a Pol i
Dits Et Ecrits, 1954 988, 4 Vol s., Vol . 3 (1994), 534, at 540, <cit
(2012) 25Leiden Journal of International La®09-625 at 617.

59 bid at 622.

60 Upendra Baxijnhuman Wongs and Human Rights: Unconventional Esgdsw Delhi: HarAnand
Publications, 1994) at 32; Gunther Teubner (2086pranote 55 at 346; Pheng Cheah, David Fraser and Judith
Grbich, Alntroduction: the body adih®rbioh Edsghinkilg i n Pheng |
Through the Body of the LafMew York: New York University Press, 1996) at-xvi.
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gualitative research methods) analysis of texts, documents gmthtedandelectronic
(computerbasedandinternettransmittedmateriaj andB) the studyof conflictsinvolving
MNCs andIndigenouscommunitiesn Peru
1.6.1 Analysis of Texts and Computerbased and Internettransmitted Documents

The thesis examines relevant treaties, conventions, declarations, resolutions, decisions
and rulings, reports, and scholarly writing publications on international human rights
norms/mechanisms and Indigenous peoples rights with regard to sthiesatates
accountability for MNCs violations (with particular emphasis in the mining). This includes the
emergent jurisprudence (concluding observations, decisions, and rulings) of cases holding both
states and MNCs legally accountable for Indigenawsdn rights violations within the United
Nations treatypased human rights regime, the Iréenerican human rights system, and in the
civil courts of MNCsO6 home states.

In addition, the thesis us#se technique cdnalysis of documenisbothprintedand
electronic(computerbasedandinternettransmitted)materialssuchasbooks journals,
magazines, newspapers, reports, testimonies, documentary videos, etc. produced and published
by international, national and local Indigenous and human rights organgzaititernational and
national norgovernmental organizationstergovernmental organizations (United Nations,
Organization of American States, the World Bank, kererican Development Bankklevant
government agencies, and international businesmaations and multinational (mining and
oil) corporations.
1.6.2 Study of Conflicts Involving MNCs and Indigenous Communities in Peru

An important part of the thesis is dedicated to the analysis of three conflicts involving

MNCs and Indigenous communities inrée
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a) Minera Barrick Misquichilca (Subsidiary of Barrick Gold Corporation, Canada) v. Pierina

Mine Communities (Ancash)
b) MineraYanacochgSubsidiaryof New Mont Mining Company, U.S.A.) v. Yanacocha Mine

Communties(Cajamarca)
¢) Rio Blanco CopperJubsidiaryof MonterricoMetals UnitedKingdomi China) v. Segunda

y Cajas and YantindigenousPeasanCommunitiegPiura).

These conflicts have been selected because they inaofjeescale mining operations

which are reported to have had serious impacts on Indigecommunities and have been
associated with Indigenous land dispossessions and grave human rights violations. The mining
projects are managed and developed by consolidated multinational corporations headquartered in
Canada, the U.S., and the United Kiog+ China (Hong Kong), the countries with the largest
mining investment in Perthe study of the conflicts helps to illustrate the nature and degree of
infringements caused by MNCs0O6 activities, the
institutions and the state, the level of participation of affected Indigenous communities in
decisionmaking mechanisms and their ability to access justice, as well as the effectiveness or
ineffectiveness of domestic (the host states), international (the UDASY and transnational
(the home states of the corporations) legal jurisdictions for bringing justice and remedies to
victims. The study of the conflicts particularly demonstrates the link between the volatile and
complex context on which economic libézation and foreign investment coexist with state
repression and violence, and the complicity of MNCs in furthering violence against Indigenous
communities and violations of their fundamental rights. They also illustrate how persistent

colonial legaciesf racism gloss over the relationship of state, MNCs and IFIs with Indigenous

21



peoples, tending toward the social, regulatory and legal manipulation of Indigenous peoples and
their potential claims and interests.

Theanalysis of these three conflicts conlavebenefitedrom a field study and
interviews with affected communities in Peru; however, due to personal circumstances, it was
not possible to carry out such field work. | tried, howeveaddresshis limitation with an
exhaustiveand extensivandysis of documents, reports and studies carried out by other
academicsindigenous organizationsivil society, environmental and human rights
organizations

| am aware of the existence éer reviewdjournals and academic literatudtealing
with miningin Peru and the violations and abuses caused by MNCs operations; however, very
few piecesreflect the views, interests, and visions of Indigenous communities affected by
corporateextractive activities. Therefore, the study of the three conflicts in €hapas well as
Chapter 3 (historical overview) aithapter4 Per udés pol i cihaereliagind r egul &
addition to academic sources) the work of officials of integovernmental and nen
governmental organizations (both national and interndjiomsawell as on the work and reports
of Indigenous and neimdigenous human rights and environmental activists, and public
intellectuals.
1.7 Theoretical Approach

This thesis intends to address several conceptual problems of international human rights
law,€ MNCs accountabil ity and I ndi genoexselajorsop | ed s
between them. It ainte address such conceptual problems in the context of global processes
(economic, social, political and legalhd global inequalities which rest the outcome of

contentions, struggles and asymmet(iaselations of powerand on structural and legal
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arrangementdslo do so, the dissertation draws upon the work of Indigenous scholars, critical
legal approaches such as Third World Approach toriateynal Law (TWAIL), postcolonial
legal theory, and postmodern and critical discursive perspectives.

Indigenous scholars such as James Anaya and Robert A. Williams Jr. offer an alternative
approach to the mushrooming mainstream literature on Indigenopkepend international
human rights law which overlooks the current controversies and paradoxes in the human rights
discourse and norms and privileges a liberal conciliatory stage in Indigenous pestples
relations. While Anaya and Williams discussi1t er nat i onal l awds discrin
past, and the historical rationalization for the oppression of Indigenous peoples, they also praise
the development of international human rights law and the steps taken by the international and
regional huma rights institutions and mechanism such as the UN and the OAS for the
empowerment of Indigenous peopfésin contrast, anothdndigenous scholar Jeff Corntassel
-- highlights the potential dangers of framing Indigenous claims in mainstream leges/righ
discourse, and critically examine how Indigenous movements have become institutionalized and
mainstreamed within the UN human rights system and how these developments have impacted

grassroots Indigenous mobilizatiéh.

61 James Anaydndigenous People in International LgMew York: Oxford University Press, 2004); Robert A.

Williams, Jr.,Savage Anxieties: tHavention of Wester@ivilization (New York: Palgrave Macmillan, 2012);

Robert A. Williams, Jr.The American Indian in western legal thought: the discourses of congNmstY ork:

Oxford University Pr ess 6 EncothterdgnithEréhbetsefrinternational Wiman i ams, Jr .
Rights Law: Redefining the Ter ms ,of (IDudkdiayg douroabcd. Peopl e s

2Jeff Corntassel, APartner ship i n -Aptatiandunirgthé FirstUd)enous P
Indigenous Decade 19940 0 4 ) , 0 HurRab Righ)s QRagerlg37-1 6 6; Jef f Cllwal nt assel , A
Restoration in International Law: Pathways to Indigenous3Belft e r mi n at i @anadian Joumal¢f2 0 1 2 )

Human Right93-125; Taiaiake Alfred and JeffGont assel , fiBeing I ndigenous: Resur

Col oni al i s m, Govarnmenf{ &@ppoSitjo694.0 : 4
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TWAIL and postcolonial legal persgctives®® unlike mainstream approaches to
international law that mask and justify unjust power relationships and tend to decontextualize
action, attempt to demonstrate that modern and contemporary international law has deeply
entrenched Eurocentric libefalundations, which are erroneously held&valueneutral, and
emphasizehe need to place colonialism as a key backdrop against which to appreciate the
historic role of international law in relation to Third World countfttslore specifically,
TWAIL scholars explore and expose the hegemonic orientation of the liberal human rights
movement, including that associated with leading international human rights NGtsy
emphasi ze the need, in all its comuhamxghtsy, Ot
di scourse is part of the problem of®¥yYd,obal he
they provide insightful arguments to search and construct a cdvedemonic potential for a
reoriented human r i ght stotheplreerse ofhumanyrightsp ayi ng a

converting official and sanctioned human rights discourse in one of many languages of

83 peter Fitzpatricki.aw as Resistance: Modernism, Imperialism and Legalisdershot, Hampshire, England:

Ashgate, 2008); Sundhya PgDecolonising International Law: Development, Economic Growth and the Politics

of Universality( New Yor k: Cambridge University Press, 2011),; Su
I nt ernat i onal HavardvJournalafUniemhationdl Ganwib9i 469; Peter Fitzpatrickylodernism and

the Grounds of Law New Yor k: Cambridge University Press, 2001);

Law: The Problems of Gl obal Community and-Smhithad !l ncommen
Peter Fitzpatrick, EdsLaws of the PostcolonigAnn Arbor: The University of Michigan Press, 1999).

B S Chi mni , AThe Past, Present and Future of I nternat:i
Melbourne Journal of International La@7; Muth u c u mar aswamy Sornaraj ah, iPower ar

Resi stance in | nt e Singapore Year Bdok df laternationa( L2\@ Anohy Ahgbie,
Imperialism, Sovereignty and the Making of International (@ambridge: Cambridge UniversiBress, 2005);

Antony Anghie and B S Chimni, AThird Worl d Approaches |
I nternal Conflict o i-MarieSSlaeghter,rEdskhe Mdthads of énternational La@uoffale
N.Y.: William S. Heh, 2005);J ames T. Gathii, fAGood Governance as a Cou

Oppositional and Transf or mat i vBuffal® HonareRightsLaw Revid@i.t er nat i o1
65 Upendra Baxithe Future of Human Righ{dlew Delhi, Oxford Univesity Press, '3 edition, 2008)Balakrishnan
Rajagopallnternational Law From Below: Development, Social Movements, and Third World Resistance

(Cambridge, UK: Cambridge University Press, 2003).

56 BalakrishnarRa j a g o p a |-Hegefh@ic interhadonal ka rethinking human rights and development as a

Third Worl d st rThitdéVgrid QaartefyZ67 6t668. 27 : 5
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resi stance, and enacting a°® Euther thhesegérspgctivési t i ¢ s
highlight the significant role plageby Third World social movements in affecting/shaping the
development of international law.

Postmodern and critical discursive perspectives provide a methodology of studying the
working and manifestations of modern power through understanding powesnglaficcording
to Foucault, O6épower exists only as exercised
actionéthat the O6otheré (the one over whom po
the very end as a subject who acts and that, facecawélationship of power, a whole field of
responses, reactions, r esul % Theaxardsepfposverorbl e i n
6governance, 6 is described as a management of
power is to understarftbw these possibilities are administered over the object of the power
relations, either inciting, inducing or seducing the object to be disciplined or making things
easier, more difficult or forbidding absolute
6governmental ityé exercise normative control
systematic thoughts and actions that aims to shape, regulate or manage the way people conduct
themselves by acting upon their hopes, circumstances and environmesm&ice, in this
sense, is most effective when it colonizes modes of thought. This methodology provides

insightful tools to examine how and the ways in which power is exercised through various legal

57 1bid.
68 Michel FoucaultPower: Essential Works of Foucai®54i 1984, Vol. 3 edition, J D Faubion/ trans. R. Hurley
and others (Lodion: Penguin, 1994) at 340.
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and regulatory instruments at the global level, inclgdnstitutions and mechanisms associated
with international human rights la®¥.

Furthermore, postmodern and critical discursive perspectives not only provide tools to
unmask O6the superstructures of | aw tinteests bot h
of the dominant forces of society, o0 but turn
engagement with questions of a relationship between law and force, and between law and
justice’® Law pertains to the realm of the calculable; it istdlmtebt, claim, obligation and
entitlement, all assessed by a third party such as a judge, whose task is to engage in a
commutative/distributive exercise that is meant to be kept within stiéctit boundarieg?

Justice is not tébe[damameths Dtigbetdhat whawh a
produce a new right; and to do so it is necessary, first, to take the context into account and then,

at a given moment, to transform it radicalfyin the name of justicevhich-is notlaw which one

canmt renounce, there arises a duty to retain
resist, to di s'tThedager provides ah enpatansftamewark to fécus on the

voices and narratives of many Indigenous communities in the Andeangtcontinuously

69 Stephen Gill and A. Claire Cutledew Constitutionalism and World OrdéMew York: Cambridge University

Press, 2014); Ben Golder and Peter Fitzpatfick, u ¢ a u | (Neivork.: RoeutledgeCavendish, 2009); Michel

Foucault, ®curity, Territory, Populatiori,ectures at the College de Fran@dew York: Palgrave Macmillan,

1997); Mi chel Foucaul t, iGovernmentality, oThen Graham B
Foucault Effect: Studies in Governmenta(iGhicago: lhi ver sity of Chicago Press, 1909:
Lectures, 0 and ATrut h a rPdwerKnowledge: Selecten Int€reidwiamd Other Watings , Ed.
197277( Bri ght on: Harvester Press, 1980) 34N8w lefv ReyiedTo ¢ e k , i A
131; Tony Evans, filnternational H u mBlumarRighthiQuarterlyaw as Po)
1046 ; .Jacques Ranci re, A Who | s ThenSeuthSAtlanmtic @uatter®®7 t he Ri o
Jean Luc Nancy,The Creation of the World or GlobalizatigAlbany, NY: State University of New York, 2007).
“Jacques Fercrei dod, Liaw: The " My s tink RBerridaAdswhRelmiofNesn of Aut h
York: Routledge, 2002) at 230.

" Pierre Legrand, EdDerrida and Law(Surrey, UK: Ashgate Publishing Limited, 2009) at Introduction, xxxi.

2 Jacques Derrida and Maurizio FerraAsTaste for the SecréCambridge, UK: Polity Press, 2001) Translated

from the French and Italian by Giacomo Donis and edite@.byonis and D. Webb at 157.

73 Jacques Derrid&aper Machinetrans.Rachel Bowlby (Stanford, CA: Stanford University Press, 2005) at 155.
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subjected to injustices, but also silenced and excluded, denied speech and voice, denied the right
to tell their stories, to express what happen
6progress. 6 For Ly o steaisthatohaethicalttortaf difteerefdonrr m of i n
which the injury suffered by the victim is accompanied by a deprivation of the means to speak
aboutitorproveitf* And as Baxi points out, fApractices o]
control over the manings and content of human rights and sculpt regpeeific institutional
arrangements often justifying even the worst excesses of silencing powers as serving either the
6common gooddé or O6public interestdé rmMdl would a
6moder ni®"TAusonfigovernance consi st Whamagtahde powe
may not hovangwhentn & may wilakopmeea kmady o6éspeakd about ,
intent/effeco ne may ® speak. 00

In using storytelling methods in theudy of conflicts involving MNCs and Indigenous
communities, and in combining different theor
approach, Third World Approaeito International Law, postcolonial legal theory, and
postmodern and critical discuwe perspectives), this thesis ldes/elopedan original approach.
This might appear annconventionalise of incompatible methodologies; yet it has allowed me
to convey the historical and ongoing suffering of Indigenous peoples in Peru, the abuses and
violations and injustices to which they have been subjeatetito highlight the central role of
law in this predicament. In addition it has allowed me to understand how State officials,

corporate actors arttle Peruvian elite, includinghe mainstream medjdave manipulated

74 JeanFrancois LyotardThe DifferendManchester: Manchester University Press, 1988) at 5.

“Upendr a IBoguex Whom Bl&y pVie Speak For, With, and After2Re | enci ng Human Right s,
Gurminder K. Bhambra and Robbie Shilliam, E&lencing Human Rights: Critical Engagements with a Contested
Project(New York: Palgrave Macmillan, 2009) at 2234,

¢ 1bid at 54-255.
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affected communities through the rhetorical d
inevitability of progresso through mining bec
which ways human rights discourse and legal imsémnts are instrumentalized by the same
influential actors in order to secure their particular inter@stl goals.
1.8 Significanceof Thesis Research

The thesis6 research has two threads of | e
and Amazonianindgenous peoplesd physical and cultur al
inexhaustible struggle for justice. Despite historical and structural barriers and significant legal
challenges and obstacles in accessing justice, Indigenous communities inrRewecopposing
and resisting the dispossession of their lands and the encroachment of their rights by MNCs
operations and the stafehey are not only ahe forefront of demanding justice for the
devastation of their lives, but they are at the forefodmesistance to environmental destruction,
social disintegration, misery and injustice created by the nihilism of neoliberal globalization. The
thesis expands the academic discussion on the prominent role of law and prevailing legal
structures in validatg and embedding the expansion of corporate mining projects, dispossession

of Indigenous lands and a pervasive criminalisation of affected Indigenous communities. This

thesis embraces, supports and i s patassersf | ndi
the right to tell |l ndi genous and peasant comm
aiming to question and challenge mainstream n

oligarchies that silence [and or distort] the voices of hum#arswg, often in the name of
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human ' iThelprocess of globalization has located Indigenous peoples at the cutting edge
of the fAquest for global justiced and at the
international human rights lawn their search for justice, Indigenous peoples not only face and
resist that ancient and terrible challenge of their own survival but contest and challenge the
evolving legal architecture of global unaccountability and impunity, and in doing so Indgyeno
peoples become central to and constitutive of the evolving global order. Indigenous
communitieso efforts, struggles and engagemen
through areoriented human rights discoursentribute and strengthen the fedf law referred
as a Osubalter relgegmlniitdy d eqgral G d oyu Mt er

The second thread is related to the critical examination and assessment of existing
|l iterature and jurisprudence on MNCs account a
rightsinPery from the | ens of I ndigenous peoplesd c
More specifically, the dissertation problematizes and questions the viability, complexity and
contradictory nature of international human rights law thihowbich Indigenous communities
have been expressing their resistancestingyglesit assesses, for instance, the evolving
doctrine of indirect state responsibility, under which states have the responsibility to regulate
private actors under their contraind the theory of horizontality, in which multinational

corporations can themselves be the source of human rights viol&tions.

"7 Upendra Baxi, Foreword, in Daniel Fischlin and Martha Nandditig Community of Rights The Rights of
CommunityMontreal: Black Rose Books, 2012).

"8 BalakrishnarRa j a g o p a |-Hegefmdig nterhadonal Law: rethinking human rights and deveémt as a

Third World strategy, 6 in Richard Fal knteBaidna kawi shnan R:
and the Third WorldNew York: RoutledgeCavendish, 2008) at 63; Boaventura S. Santos and Cesar A. Rodriguez

Garavito, Eds.L.aw and Gobalization from Below: Towards a Cosmopolitan Legal®ambridge: Cambridge

University Press, 2005).

"Parts of this jurisprudence are the decisions of the-Mateerican Court of Human Rights (the Court)Awas

Tingni Community v. Nicaragu@001),Saramaka People v. Surinanf2007), anKichwa Indigenous People of
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1.9 Organization of Chapters

The thesis is divided in seven chapters. Chapter One provides an introduction and
conceptual frameworiknd di scusses the thesisbd6 research m
framework. Chapter Two examines three selected conflicts in Peru between Indigenous
communities and multinational mining companies. It discusses the nature and degree of
Indigenous commungis & ri ghts violations caused by MNCs
responsibility of the state, the level of participation of affected Indigenous communities in
decisionmaking mechanisms and their ability to access justice, as well as the effectiveness or
ineffectiveness of domestic (the host states), international (the UN and OAS), and transnational
(the home states of the corporations) legal jurisdictions for bringing justice and remedies to
victims. Chapter Three provides a historical overviewithin theglobal political economy- of

the volatile conflicts between Indigenous communities and MNCs, the encroachment on

|l ndi genous communities6é |l ands and environment
examines Peruds pol i cencewlsageanddsuppoet {preign ahdrpavate wo r k
investment in the extractive industry which h

rights. Chapter Five analyzes the emergence and location of both Indigenous peoples and
multinational corporations in iatnational law and the asymmetries and imbalances. Chapter Six
discusses the evolving legal framework for multinational corporate responsibility and
accountability through international human rights standards, and the potential dangers of

assuming that iernational human rights law is the only, or the best strategy for

Sarayaku v. EcuadqR012).SeeThe Mayagna (Sumo) Indigenous Community of Awas Tingni v. Nicaragua
Judgment of 31 August 2001, Irtdm. Ct. H. R. (Ser. C) No. 7®8aramaka People v. Surime Judgment of Nov.
28, 2007, IntetAm. Ct. (Ser. C) No. 172andthe Kichwa Indigenous People of Sarayaku v. Ecuatiedgment of
June 27, 2012, Merits and Reparations, Serie C, No. 245.
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promoting/ protecting Indigenous peoplesd righ
concluding remarks.
1.10 Conclusion

JeanL u ¢ N alhecCyeétisn of the World or Globalizatioefleds on globalization
and its impact on our beirig-theworld®Iitdi scusses gl obalization as
geopolitical, economic and ecological <catastr
injustice®! Yet, on the other hand, there etpossibility of an authentic worfdrming, a
6creationé of the world which fAmaintains a cr
human relations, as a space of meaning held in common, a space of significations or of possible
significanced®? Nancy understands such worfdrming in terms of an inexhaustible struggle for
justice. In the name of a certain justice, the nihilism of globalization may be resisted. The future
of the world hangs in the balance.

In the name of justicéndigenoupp e opl es who have been har mful
extractive projectbave defied and resisted the forces of globalization. By focusing on particular
voices, in this case andundesliningtaroleatbeirl ndi genous
organizations andmiggles®® the nihilism of globalization is challenged and resisTéu:

current Indigenous struggles and resistantcejore ways than ondeal with he frontier issues

of our time: global and social justice, democracy, the environmental/ecologicalacrisclimate

80 JeanLuc Nancy,The Creation of the World or Globalizatiptansated by F. Raffoul and D. Pettigrew (Albany:

State University of New York Press, 2007).

81 1bid at 2.

82 |bid at 2; see also Jedamic Nancy After Fukushima: The Equivalence of Catastrophemslated by C. Mandell

(New York: Fordham University Press, 2015

8Stephen Gill, ATowards a Radical Conc epnio doefr nPrPRarxiinsc:e ,| o
in (2012) 40:3Miillennium: Journal of International Studi&®5524.
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change, and human rigftsThe international community needs to hear the voices of Indigenous
communities, fAvoices that break mirré&rs and o

voices that claim justice, dignity and humanity.

8Jerry Mander, dAlntroduction: GRebaliceasjoniandet heg Mart
Victoria TaulrCorpuz, EdsPar adi gm War s: I ndi genous P@anfprareisc6: Resi st an
International Forum on Globalization, 2006) at 10.

85 Bartolome Clavero (20113upranote 1 at 117.
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Chapter 2: Study of Conflicts Involving MNCs and Indigenous and Peasants

Communities in Peru

To our father the creator Tupac Amaru:
The bullets are killing; the machine guns are exploding the veins,
Iron sabres are cutting human flesh;
Here and in all parts;
On the icyridge of the hills ofCerro de Pasco, [Ancash, Cajamaread
Piuraé ]
In the coldplains,in the warm and hot coastaélleys,
On thelargelivinggrassbh et ween desertseé
é
Wait quietly,
Listen quietly
Contemplate quietly this world,
We are still here, whkve
[We are] fine, rising up!
(Jose Maria Arguedas, 198%)

2.1 Introduction

On Septembet®, 2014, four Indigenoushéninkaeaders from the community of Alto
TamayaSaweto were shot and killéd a remote region of the Peruvian AmaZérEdwin
Chota, one oftte victims, the president of his community and a long time environmental
advocate, had fought for the rights of Indigenous communities in the Amazon f&8ione
2003, he had been working tirelessly to have the authorities grasarhimunityformal title to

their traditional lands in an effort to prevent incursions by loggers and private companies,

86 Jose Maria Ay u e d Bugac Anfaru Kamaq Taytanchisman (Haylfak) 6 / A A Nuestro Padre C
Amaru (Himnoi Canci on) 0 i nKathtay(Lvha:Aditgrialéidriaoste, 1984). A bilingual Quechua

Spanish edition, edited by Sybila Arredondo de Arguedaanglated by the author].

Andrea Zarate and William Neuman, #APeru | theNewti gate t |
York TimesSeptember 10, 2014, onlinehttp://www.nytimes.com/2014/09/11/world/americas/penestigates
the-killing-of-anenvironmentafdvocate.html?_r=0(retrieved 30 April 2017).

8Scott WuadtupleeHomicidé in Peruvian AmazBots Criminal Logging i p ot | i Npfioha] 6 i n
GeographicSeptember 11, 2014, online: <http://news.nationalgeographic.com/news/2014/09/p4094hazon
illegal-logging-chotaalto-tamaya/> (retrieved 30 April 2017).
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without any positive outconf®. Since 2005, Edwin Chota had been repeatedly submitting
formal complaints to the police and judicial authorities about illegairsions in his
communityos | ands a rhehad been retelvinge withost arey restlitsy i ol en c
Indigenous organizatiorseverely criticized the police and judicial authorities for doing
absolutely nothing to protect thieur Indigenous leadsdespite repeated complairits.
Indigenousgpeoples and environmental activiateund the world are being killed in
record numbers trying to defend their land and protect the environment in the face of increased
competitionand conflictsover natural reagces major drivers are mining, agribusiness, logging,
and hydropowe?? In order to discuss and illustrate the main arguments of the thesis, three
conflictsinvolving MNCs andIndigenouscommunitiesn Peruhave been identified and
selected:
a) Minera Barri& Misquichilca (Subsidiary of Barrick Gold Corporation, Canada) v.
Pierina Mine Communities (Ancash)
b) Minera Yanacochoch&(bsidiaryof New Mont Mining Company, U.S.A.) v.
Yanacocha Min€ommunties(Cajamarca
c) Rio Blanco Copper§ubsidiaryof MonterricoMetals UnitedKingdomi China) v.

Segunda y Cajas and YarntaligenousPeasan€CommunitiegPiura).

®Beatr iz Viepmsidende®l, Ut ayali bl anquea mader a LdRepublea t al a i |
Lima October 2, 2014, online: <http://www.larepublica.pel@2014/vicepresidentde-ucayaliblanqueamadera
dela-talailegatsegurosinfor> (retrieved 30 April 2017).

OAIDESEP, fANo Queremos mas Sawetos, Yy |l a Solucion es Muy
Pronunciamiento de la Comunidad Alf@maya Sawetm@nline: <http://www.aidesep.org.pefgoeremosmas
sawetosy-la-solucionesmuy-simpletitulacion-de-territorios-indigenas/> (retrieved 30 April 2017).

1 |bid.

2Gl obal Wint PamgermMus Ground: 201506s Deadly Environment
and Environmental Defenders Worldwidé@ Annu al Report, London, UK, June 201
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The conflicts have been selected because they reptaggmscale mining operations
which are reported to have had serious impacts on Indigenous conasianiti have been
associated with grave human rights violatioks affected Indigenous communities began to
organize themselves to demand respect for their rights enshrined in the Constitution and
international human rightastrumentsthe Peruviarstate,corporate actors and mainstream
media have accused them of blocking the growth and prosperity of the ¢caunutryalled them
fiamtiini ng t%Formeo Présidentsan Garcia (2006 2011),hascalled Indigenous
communities whdaveclaimed their i ght s fidavaged adi bas k wd*THesspeopl e
kind of responsg havehad devastating consequences for the fundamentas abatfected
Indigenous peoplesvhere defending and claiming their rights has become a matter of death and
life, as itwas the case for th&shéninkaeaders. According to th@lobal Witnesgeport,P e r u 6 s
Deadly Environment Per u i s the wor | dorytobemlanddoh most dan
environmentdefender, after Brazil, Honduras and the PhilippfieEhe report poits out that at
least 57 environmental activists, mostly Indiges, have been murdered in Psince 2002.
This trend is rising, as 60 percent of those deaths occurred in the last four years. This is not only

tolerated by the government, which has broygsit one percent of those responsible for the

BE| C o m&hhning Path and MRTA Aim to Direct Arfilining Protests? An Interview with Hernando De

Sotop E|I Comerci o, Li ma, 06 JHivhyegr2018 ngmRegthy sl ntnet mat N
I ndi genous Peopl es untoadon UK20Elat i n the Americas, 0
“Rodol fo Stavenhagen, iDerechos Humanos y Ciudadani as |
Castro, Lara Jussen and Eva Youkhana, Edlnicity, Citizenship and Belonging: Practices, Theory and Spatial
DimensiongMadrid: Iberoamgdcana, 2011) at 12841 an Gar ci a, AEIl Sindr oBne del Per
Comercip 28 October 2007; MAReceta pakEl&omarci@2b Bavember 2007¢ | Perr
A E| Perro del H o r it lealRepoblicazMearch2008, ordile: Pobr e, 0
<http://www.justiciaviva.org.pe/userfiles/265392Alan-GarciaPerezy-el-perradethortelano.pdf (retrieved 30

April 2017) .

%Gl obal Wetrnéss Demdly Environment: the riseoihokidbhing
UK, November 2014, online: < https://www.globalwitness.org/en/campaigns/environraetitédts/perusieadly

environment/> (retrieved 30 Aprildd7).
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crimes to justicgin the majority of the cases it is actually stattors who have committed the
crimes®

Theexamination of theonflicts allowusto discusghe nature and degree giolations
ofIndigenos communi taesédr byghMB Csegreeantréspousibitityot s, t he
the Sate, the level of participation of affected Indigenous communities in decrsading
mechanisms and their ability to access justice, as well as the effectivemesectiveness of
domestic ost states), international (the UN and OAS), and transnational (home states of the
corporations) legaystemdor bringing justice and remedies to victinihe analysis of the
corflicts reveals on the one hand, the fragile anéffective nature of theaws and regulations
recognizingindigenous peoplés r i g ht s theiplandsttarricoteshaatthiing
environment On the other hand, it reveals the strong and effective nature laftkeand
regulationghat promotgprotectand guarantee the rights of corporate private investment in the
extractive industry, particulariheir property and contract rightehich are efficientlysecured
by police and coust Thisasymmetridegal framework constitutes the source of oppi@n and
contributes to the subjugation of Indigenous peoples and the immunity and impunity of MNCS.

ChapterTwo is divided into five sections. Section Two, Three and Ruiliranalyse the
three conflicts mentioned abovihe studyof eachconflict will provide an introduction ahe
actors involved in the corporate and community conflict; it will also discuss the aatiscope
of the conflict and violations of I ndigenous
imbalances betweghe MNC andthe Indigenous Communities, and any domestic and

international legal claims initiated by the affected communities and corporate actors. Section

% Ibid.
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Fivewill provide a summargft he chapter 6s main argument s, hi
and insights arising frortihe examinatiof the three selected conflictsunderlines partularly
the volatile and complex conteixt which economic liberalization and foreign investment coexist
with State repression and violendbe involvemenbdf MNCs in furthering violencagainst
Indigenous communities and violations of their fundamental rigimis the persistence of
colonial legacies of racisand discrimination in the relationship agf and MNCs with
Indigenous peoples, tending toward the social, regulatory andntegbulation of Indigenous
peoples and their potential claims and interests.
2.2 The Minera Barrick Misquichilca (Barrick Gold Corporation, Canada) v. Pierina
Mine Communities (Ancash)

On September 19, 2012, a peaceful protest of affected Indigenous coramagdinst
Mi ner a Bar r i cnkassiMa opepitigold dnd dilveraminswhich destroyed their
water sources, was violently repressed by the Pdlicieastnine people were wounded, among
them Nemesio Poma Rosales (55) who later diedording tomediarepors, relatives of the
i nj ur e d Nenmesiodvastdken@liveio tResrinamine medical post where he bled to
death. o

Mi ner a Bar r i cHieringl misegagarcoperating i thes 1990s and was one of
the first new foreign investmenis the Peruvian mining sector in more than thirty years together

with Antamina (owned by Canadian firms Rio Algom, Noranda and Teck Corporation) and

"Luis Manuel Claps, f@dAPeru: Pol i ceNABUWAWDscemberis, 203e Pay of |
Efrain Rosal es UandiulkirtioayanRejvas hefii dos deja dafrentam
Republica Lima, 21 Septaber 2012, online: <http://www.larepublica.pe/f2®2012/unmuertey-nueveheridos
dejaenfrentamienteencentromineropierina> (retrieved 3@\pril 2017);Hu man Ri ght s Watch A
Unl awf ul Killings of Pr ot es t/hewwhrv.or§eeyy/201rvbo26/pe@révent 2 0 1
unlawfulkillings-protesters> (retrieved 30 April 2017).

Per u:
2, 0
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Yanacocha (owned by U.S. Newmont Mining Coporation) s€henstitute the biggest mineral
operations (megaines) constructed in Peru following the neoliberal reforms implemented by
AlbertoFuj i mori 6s regime in early 1990s.
2.2.1 The Actors in the Conflict
The Minera Barrick Misquichilca

Minera Barrick Misquichilca (MBM) is a wholly owned subsidiary of Torehased
Barrick Gold Corporation (Barrick). Barrick i
interests in 27 operating migiand development projects in déuntries on four continent8 As
government regulations in North America were becoming onebguse spring of 1994,
Barrick shifted its interest to South AmeriéP et er Munk, Barricko6és foun:
became acquainted with the key countries in Latin America and their presidents (Chile,
Argentina and Peru) thanks to Brian Mulroney, for@anadian prime minister who had been
brought onto Barricksd i nt ePMuakwasawadoftkedvi sor y
radical shift underway in Latin Americads eco
economies to foreign capittt Hewasvey opt i mi stic about Barricko
continent . In the fall of 1995, speaking at

Munk pointed out, fAan enormous shift has take

98 About Barrick Gold Corporation, online: <http://www.barrick.com/company/default.aspx> (retrieved 30 April

2017).

% Donald RumballPeter Munk: the Makingf a Modern TycoofiToronto: Stoddart Publishing Co., 1996) at 17.

WThe other members of Barricko6s international advisory
Jordan, Howard Baker, Dr. Karl Otto Pohl, Paul Desmarais, Jose Rohm, Bob SmitdrneedU.S President

George Bush (Srlpid at 1317. On March 2015, Barrick hired former Canadian foreign affairs minister John Baird

and former Republican speaker of the U.S. House of Representatives Newt Gingrich to serve on its international
advisoryboar d. See Rachell e Youngl ai, fBaheGliobeknd@al27d hires J
March 2015, online: < http://www.theglobeandmail.com/rejporbusiness/industrmews/energyand
resources/barrickoostschairmanrjohn-thorntonspay-packae/article23675413/ > (retrieved 30 April 2017).

101 Donald Rumballsupranote 99 at 17.
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hemisjher eét he fundament al c¢ ha-drgen sotialismfromthe r het o |

bankrupt ideas of Marxism, to the fabulous emergence of free enterprise, democracy, and all the

things which we st¥nd for, we believe inéo
By1994, Bar ri c kvbwas estabbsked ith Pesiuragd h&d Been dedicated to

the production and sales of gold; it also supports related activities such as exploration,

development, mining and processiMBM currently operates two mining projects in Peru:

Pierina mingacquired inL996)in Ancash region and Lagunas Norte in La Libertad region.

MBM began operations in Pierina in 1998 and b

U.S Newmontdéds Yanacocha mine. According to Ba
Regenu, #@fiReparticular, has been a aodP®inaof de
became fione of the | owest cost mines®™in the w

Barrick, under the protectioof a legal (tax) stability contract (signed durthg Fujimori
regime), is exempted from paying royalties and corporate t8XBgerina is an opepit, truck

andloader operation. Closure activities were initiated at PiéniWaigust 2013.%

102 1bid at 18.

Matthew Hi m ey, fAGlobal Mining an Uneasy Neoliberaliz
Sustainability3270 at 3277.

104 Barrick 1999 Annual Bport at 21, online: < http://www.barrick.com/files/annteport/BarrickAnnuatReport

1999.pdf> (retrieved 30 April 2017).

105 egal stability contracts that provide tax exemption to companies were introduced by Fujimori government with

the aim of promotig foreign investment. A section dfd law (1992 mining law) enabling mining companies to sign
contracts allowing reinvesting up to 80 percent of their profitdreex was modified in 200@®ut the existing legal

stability contracts remained in place, fbey are protected by the 1993 Constitufidrt. 62) whichprescribes that
ContractLaws can only benodified by agreement betwetre parties, and they cannotimedified by any

legislative act or lawEleven of the biggest corporations in Peru, inglgdkstrata, Teck Cominco, Newmont and

Barrick Gold, are still benefiting from tax exemption. See Humberto CampoddnRe c ur sos Nat ur al es,
Perdi da y P o lLaRepuldica09Webcuary201®, online:http://larepublica.pe/columnistas&tatde
mira/recursosaturalesdecadaperdiday-politica-macra09-02-2015> (retrieved 30 April 2017); Emilie Lemieux,

Mining and Local Development: challenges and perspectives for a fair and socially inclusive sustainable

development in Canadian miningrnas in PeruSUCOiI Cooper Accion, June 2010 at 17.

106 See Barrick Gold Corporation, Annual Information Form, 31 March 2014 at 14, 17, online:
<http://lwww.barrick.com/files/agm/BarrieklF-2013.pdf > (retrieved 30 April 2017).
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Indigenous / Peasants Communities (Jangas District, Ancash Reg)o

The area and landghere the Pierina mine locatedbelongto Quechusspeaking Indigenous
peasant communitie$hese communities livie socialandpolitical marginalizationwith a high
percentage ahalnutritionof their populationwithout potablewater, sewagand electricity*°’
According to HimleyPi eri na mined6s area of influence 1is
communities who have been affectgdthe mining operatiorMBM considers eleven of these
communities, in general the ones closesttoe mi ne proj ect, to be with
influence, and the ot her s % additibno Indigeougi i ndi r ec
peasant communities, there are a variety of settlement types within the area, including villages,
and smaltowns. The majority of inhabitants of these settlements are Quechua speakers and their
mainactivities are agriculturésmallscale farmingpand livestock raisingsheep and cattlé§?®
2.2.2 Nature and Scope of the Conflict and Violations of IndigenouRights

The main sources of social conflict between MBM and the communities surrounding

Pierina mine have been the stark differences between the expectations and interest of the
company and the communitégsh e negati ve i mpacts of merning or
sources, and the encroachmemtoo mmu n i t i lreasldtion; dorgnhubiteebelieve that the
Stateand local governmentaonopolizel the decisiormaking process and power oveining

concessions and contracts and thate is no meaningful particifp@n and consultation of

107 Coordinadora Andina de Orgaaciones IndigenasCAOI, Mineria Canadiense en el Per(: Vulneracion de
derechos y conflictos sociales, Barrick en Angdsime 22, 2011, online: <http://alainet.org/active/47522&lang=es>
(retrieved 30 April 2017).
Matt hew Hi ml ey, ioRieAndearmPeru: MininggandSrcialrMohilization in an Age of
Corporate Soci al Re s Antpodeddh atho8.t y, 06 in (2013) 45: 2
1091hid at 403 and 406Coordinadora Andina de Organizaciones Indigén@aOl, supranote 107.
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affected communitiegnd theyalsohavethe perception thdahe expansion of mining projects
not subject taontrolandregulationt!©

While thecompanyexpecedto have low operating costs and higher financial benefits,
the comnunitieshadvery high expectations regarding social and economic benefita that
mi ning project would bring to their residents
MBM promises during the comparmpmmunity negotiations overnd transfer. Accoralig to
affected communities,rpmises of social development support, in areas like health, education,
infrastructure and agricultural improvement, made by MBM during these negotiations were
strong incentives for Indigenous communities to sell their I&Hd®ther incentives included the
monetary proceeds deriving from the sale and the hope for employment at Pierina, which
Indigenous residents recadl that MBM officials suggestedjould be available for them at
Pierina miné'1? Yet, more than a decade lates,Himley argues, the socidevelopment
expectations of many community residents had not beefh!tnédigh levelsof dissatisfaction
and frustration are perceived amaffected Indigenous communities, who have been displaced
and or dispossessed from theinds!!*

Indigenous communitidsave denounced serious problems of water contamination and

water scarcity as a result of the mining operatutwch caused forced migration and

110 Coordinadora Andina der@anizaciones IndigenasCAOI, supranote 107.
111 Matthew Himley (2010)supranote 103 at 3281.

112 pid.

BMatthew Himl ey, fAMining History: Mobilizing the Past
104:2Geographical Revied74 at 185186.

24Julio Lopez Mas and Pablo Condori Luna, #AGran Mineria

Economico Local," irGestion en el Tercer Milenio, Rev. de Investigacion de la Fac. de Ciencias Administrativas
UNMSM, Vol. 9, N° 18, Lima, Diciembr2006 at 24; Limberghero Senmach&| Otro Caso BarricKLima:
PLADES, 2009).
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displacement® M B M Gopenpit technique and the use of cyanide heap leachingdsily
increasedocial and environmental impaas Indigenous lands and environmehot it requires
an increased quantity of land, water and energy and generates higher volumes of waste and toxic
substancesuch as arsenic, caiim, selenium, lead andercury!® Journalists who reported
health and contamination isswsecting Indigenous residents arouhd mining area have been
harassea@nd received death threats.

M B M Ooperation haalsogeneratedncreasing disagreements and conflicts within
commurities and between communiti€$ The source of mnyof these conflicts and
disagreements thedilemma of improving their living or defending their environment and
lands. For some communities and some membespite thenegativempacs of mining
projecs, the projects seem to become the only option for improving their wellbeing. &uodial
economic marginalization and | ack of gover nme
the mining projectcoupled withMB M6 s cor por at e s oams@dmmunigys ponsi t
development projectshard to refuse and the only choice for improving their precarioas liv
2.2.3 Contention and Power Imbalances between MBM and Indigenous Communities

Whereas MBM (with the support of host and home States) has carriedevigsaoé

115 Julio Lopez Mas and Pablo Condori Lusapran ot e 114 at 24; Matthew Himley, @
extraction: science and participation in the governance of miningin B8, 0 i nEnvréh®ehtdl)and4 6

Planning A1069, at 1075; Sakura Saunders, Bébunking Barrick ProtestBarrick.Net, April 2013 at 4101,

online: <http://protestbarrick.net/downloads/DebunkBariReport_fnl_web_single.pdf> (retrieved 30 April 2017)
WRicardo Grinspun, Car | orsolilemlismia hatinasAmericat Gontisugtiesdralr t h, A Pos
di scontinuities in regimes of extractionMmingimLatiial owat i «
America: Critical approaches to ¢hnew extractioiNew York: Routledge, 2016) at 63; Anthony Bebbington,

AwWater and Mining Conf #Mantasn Researchad Deyvelopmédd1952008) 28: 3

17 Tribunal a la Mineria Transnacional: el caso de Barrick Gold Corporation en Lagniza (Chile, Peru y

Ar gentAirma)menit os para | a Acusaci on en25d&bvenber2dd&snal a | a
online: <http://www.olca.cl/oca/chile/region03/cargos_a_barrick.pdf> (retrieved 30 April 2017).

118 Julio Lopez Mas and Pablo Corrdhuna, supranote 114at 24;Matthew Himley (2014)supranote 113 at 184

186.
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communitylevel development initiatives as a part of its Corporate Social Responsibility (CSR)
program aimeat obtaining afsocial licenséand legitimizing the mining operation, affected
Indigenous communities have undertaken a variety of mesisacluding protest, to hold MBM
accountable for its social development promises during the land acquisition, and to demand
remedi es f o radvérseémpacts an their lan@ aihd water sources.
Barrick Gold las positioned itself as a driver of tairable development and as a
modern, socially and ecologically responsible miréogipanythat respects human rights.As
Barrickdéds Vice President and Assistant Genera
[O]ur priority is to ensure that Barrick, andyaentity that works on our behalf, respects
the human rights of stakeholders impacted by our operétidhs protection and respect
of human rights and upholding the rule of law should be at the forefront of the global
agenda, with companies, governmenigil society, and citizens working together
toward thatgoaEver yone gains when human rights ar
reduces the risk of disruptions to business, as well as the risk of reputational damage and
lawsuits, and it upholds what shoudd core alues for every muknational*2°
MBM hascarried out a series of development projects involving primarily Indigenous
communities that sold their lands to MBMmong the projects are a temporary and rotational

work program, stockbreeding and agitaral production, reduction of child poverty and

1191n 2012,Barrick established its Corporate Social Responsibility Advisory Board, which acts as an external
sounding board on a range of corporate responsibility issuesdinglcommunity relations, sustainable
development, water, energy, climate change, security and human rights. The Board members includes Aron Cramer,
Robert Fowler and Gare Smith. John Ruggie, former UNSR on Business and Human Rights, serves as a Special
Consultanttothe Board Barri ckds CSR Advisory Board, onlkine: <http
approach/csadvisoryboard/default.aspx(retrieved 30 Aprik017).
1203 onat han BDOQG: AnPassion for Respecting Human Rights No v e mpoeline: 5, 204
<http://barrickbeyondborders.com/blog/2014/1ftssiorfor-protectingandrespectinghumanrights/> (retrieved
30 April 2017).
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malnutrition (in partnership with NGO World VisioMt and reforestatiorgntrepreneurship and
agroforestry(in partnership with NGO Socodevi a@@nadian International Development
Agency(CIDA), and Canaién and Peruvian governmets?

The Canadian government has demonstrated particular inteRstu's mining sector
and supported Barriclerom 1998 2012, CIDA financed$17.7 millior) the PereCanada
Mineral Resources Reform Project (PERCAtNg aimed to provide technical assistanasda
technol ogi c al MisstryopMines and Energly, @and teduse conflictand
facilitate the establishmenf new mineg?3 According to a report submitted to the Inter
Ameri can Human Ri BRCANssen@d asthe matfarnofor advising Peru on
the implementation of mining sector regulati@®¥.On May 2013, Prime Minister Harper
visitedPeruand announced his governmentods support f
environmental impact assessment pssder mining and energy projects as well as support for
natural resource manageméfitDays after the visit, the executive branch of Peru issued two

supreme decrees (Decretos SupremosaTd8 and 062013) to facilitate investments, further

21 Barrick Beyond Borders, online: <http://barrickbeyondborders.com/people/2009/094igidd-update4,006
childrenand-families-in-perureceivehelp-to-defeatpoverty/#.VPEhGK1TG1s> (retrieved 30 April 2017).

122|n early2013 CIDA was abolisheds an independeatge ncy by CanadaoThisdfjancypasr gover
incorporated into th#linistry of ForeignAffairs and hternational Tradehere itis subjecto commercial

economic interests @anadaCIDA has been increasingly subsidizing CSR initiatives and projects in Peru, in

partnership with NGOs and Peruvian government, particularly in regions where Barrick anQartadian

companies operat€IDA- Perui International Development Projects, online: <http://www.acdi
cida.gc.ca/cidaweb/cpo.nsf/fWebCSAZEn?ReadForm&idx=00&CC=PE> (retrieved 30 April 2017).

123Bonnie Campbell, Etienne Regr ®goi r e and Myulatoy Rramewaorks, tssues of LégRraagy,
Responsibility, and Accountability: Refl ections Dr awn
M. Lindsay, EdsGovernance Ecosystems: CSR in the Latin American Mining S&ar York: Palgrave

MacMillan, 2011) at 84Project profile: PerCanada Mineral Resources Reform Project (Percan), online:
<http://www.acdicida.gc.ca/cidaweb/cpo.nsfivWebCSAZEn/ECOBECACB9F82869852572F70037148D>

(retrieved 30 April 2017).

24Working Group on Mining and Human Rits in Latin AmericafiThe impact of Canadian Mining in Latin

Ameri ca and Can a &aedtve Rimreapyoiithe Rdportisubimited to the 1American

Commission on Human Rights, April 2014 at 27.

125 CanadaPeru Joint Statement, 22 May 2013,in@i < https://www.canada.ca/en/news/archive/2013/05/canada
perujoint-statement.html> (retrieved 30 June 2017).
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relaxing the égal frameworks applicable to extractive industries, especially miffi@anadian

g o0 v e r ninvelvemeantsnsupporing Barrick has beerevealed by a WikiLeaks document,

which indicates aneeting of ambassadors and mining company executives from trezlUnit

States, Canada, Great Britain, Switzerland and South Africa, hosted by the Canadian and US

ambassadors in Lima in August 2005. Participants (among them the directors of Barrick,

Antamina, Yanacocha, BHP Billiton and Quellaveco) discussed the possbiihcouraging

Perubs government to relocate t ecaeadneérs oppose

persuading the Catholic Church to relocate similarly critical bishops and priests. Following the

amb a s s ad o rPeraviamaerriment lgarassment goersecution of mining industry

critics increased noticeabty’

As Hi ml e ydesaite theiumampigudusly idyllic picture of its social development

programs that the firm presents in its public relations documents, many residents expressed

frustrationre@r di ng what they considered to bé?®

a

as well as regarding the environmental impact on their land and watentmdlabour practices

| ac k

associated with the mité®MBM Di r ect or of Cor poan®auedlawdnf ai r s o

the Right to Prior Consultation to Indigenous or Native Peoples does not help to mitigate the

sentiment of affected communities. He points out that the law on prior consultation is aimed only

to consuling with Amazonian ative communitiesand ot Andean peasant communities they

%Soci edad Peruana de Derecho Ambiental (SPDA),
ambiente, patrimonio arqueolégicoyson | t a pSPBA Actaalidad Ambienta8 July 2013, online:
<http://www.actualidadambiental.pe/?p=19556> (retrieved 30 April 2017).

7 iisa North and Laura Young, fAGenerating right
(2013)34:1Canadian Journal of Development Studdsat 105; JosB e E c HParw: Embajdidas, Empresas
Mineras y Embajadas6 Cooper Acci on, Lima, 2 February 2011,
cooperaccioropina/282peruwikileaks-empresagninerasy-embajadas> (retrieved 30 April 2017).

128 Matthew Himley (2010)supranote 103 at 3283284;Matthew Himley (2014)supranote 113 at 184.86.

129 opez Mas and P. Condori Lureypranote 114at 2425; M. Himley (2013),supranote 108 at 395.
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already enjoyrivilegesthrough variousegulations. He alsstressed that th#LO Convention
169is not the only instrumentb regulatehe relationdbetweenh e company a®d t he |
The first regional protés against MBM took place in March and June 2005 over the
issue of environmental pollution caused by the Pierina mine operation, and a controversial
Tribunal Tax decision (September 2004) that waived a $141 million tax payment (plus $51
million in interestforthe 19962 003 peri od) |l evied on MBM by Per
This ruling is related to an alleged tax evasion issue involving Barrick during a simulated merger
in 1996 of two of its own subsidiary companies to gain tax deductiéAscording toQuiroz,
Barrickds tax evasion scheme was possible due
corrupt Fujimori regime, and it was part of the larger issue of corrupt economic policy
management, including crooked privatization and banking resshesmes executed by key
finance ministers linked to private and foreign interé$ts.
In May 2006 members d8 affected Indigenous communities proteskdockading
access roads to the Pierina mamel demanding a salary increase and changedaa labou

practices associated with the shiatm work programs at the mine. Two members of the

BODjario Gesti on, fiBarrick remarca: C Diar Geston lpmaegdv i a es par a
November 2011, online: <http://gestion.pe/noticia/1328363/barentarcaconsultapreviaindigenasnativos>

(retrieved 30 April 2017).

131 Coordinadora Andinde Organizaciones Indigena€AOl, supranote 107.

2A]l berto Qui mper Her r er alaRépiblica5lans 2003Vdnlime&r a Barrick, 0 in
<http://lwww.larepublica.pe/886-2003/elcasaminerabarrick> (retrieved 30 April 2017); Peruvian Congress,

Informe Ampliatorio del Caso Pierindima, July 2003, online:
<http://www4.congreso.gob.pe/historico/ciccor/infofinal/barrick120.pdf> (retrieved 30 April 2017).

133 Alfonso W. Quiroz,Corrupt Circles: A History of Unbound Graft in Pe(Washington D.C. / Marylad:

Woodrow Wilson Center Press / Johns Hopkins University press, 2008) at 397.

46



community were shot dead by the police and twenty persons were seriously injured, among them
some policemei®*
In April 2007, several Indigenous communitiaebilizedag ai nst MBMo6s expl o
the CondorhuairMountain area, which containl®zens ofvater sources thareessential for
their consumption and agriculture. As they were protestimgy, Wwere attacked by other
community members, allied to MBM, supportedrbgmbers of the national polida the same
month, April 2007, social, labor and environmental organizations organized a 48 hours regional
strike to protest against MBM and Antamina mining operations in the region. A 19 year old
demonstrator was killed ke police, thirty people were detained, and a woman died of a heart
attack after the police tegassed protestet®
In December 2009 and March 20H¥fected Indigenousommunitesoccupied roads
leading to Pierina mine to demand MBM comply vatBerie®f its promises and commitments
such as fair payment for effects community commormroperties, and a compensation for the
use of community land$*The | atest | arge protest amainst M

September 2012, wheéndigenouscommunites protested ovexwatershortageas a result of the

134 As part of its corporate social responsibility and social development agenda, Barrick carried out a temporary and
rotational work initiative through which residents of neatbynmunities were hired to work on canal construction
and reforestationonashdarte r m basi s ' typically for three months per vy
intermediary companies which usually privileged #anvbred some communities at the expense lndrstMatthew
Himley (2010),supranote 103 at 3283 2 8 4 ; La Republica, ABarrick Gold Mini:
P e r itul.adrepublicaMay 7, 2006, online: <http://www.minesandcommunities.org/article.php?a=3184>
(retrieved 30 April 2017).
B5Corpwat chhar riii ck6s Dirty Secrets: Communiti, e@s Maogr I12dDwWi7de r
online: <http://s3.amazonaws.com/corpwatch.org/downloads/Barrick_final_sml.pdf> (retrieved 30 April 2017).
1365 e r v iPard: Cogmurieros advierten aumentopietestas contra Barricgkd i n Servi ndi, 28 Dece
online: <https://www.servindi.org/actual iGhawhdrdad8 14> (r
enfr ent an Lima, 2 Marchi2@1® onbne:
<http://www.diariolaprimeraperu.ca/online/nacional/comunereseenfrentara-barrick_59125.html> (retrieved 30
April 2017).
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destruction of their water sources;least ningpeople were wounded, among them Nemesio
Pomawho laterdiecat Barri ckos Pieina mine medical pos
2.2.4 Domestic and International Legal Claims

P e r u festiva jutieial remedies have prevented Indigenous communities, whose
rights have been i nfr i frgnobtaindgclarstiBrid ofd&abily, ni ng pr
penalties for violations and damage caused, and reparatfdriss is aggravated by signifiat
barriers that Andean Indigenous communities confront in their interactions with the wider
sociopolitical sphere, including unfamiliarity with the legal and institutional system, lack of
access to the press and t oaléapaciyandracish,i ¢ knowl e
discrimination and language barriers as the majority of their members are Quechua speakers.

Il n addition, MBMG6s | e \CER mograms arcanantyi t y and
relations approach to effectively mitigate and manage ictsfhith affected communitié®
have played a key role in preventing communities from making legal clasrisemieux argues,
mining companies began promoting CSR programs in Peru towards the end of the 1990s, in the
hopes of offsetting the obvious unrdsat was taking place, which manifested itself as protest by
the local communitie¥! MBM established @ommunication team and a commurigfatiors
teamwho arebased atheminesite These teams are each composed of approximately ten

membersboth men ad women; they are Peruvian nationals, usually not from the region, with

BEfrain Rosales Uandukirltioaya nRejvas hefii dos deja enfrenta
La RepublicaLima, 21 September 2012, online: <httpww.larepublica.pe/2:09-2012/unrmuertey-nueve
heridosdejaenfrentamienteencentremineropierina> (retrieved 30 April 2017).

B8Working Group on Mining and Human Rights in Latin Amerié@he impact of Canadian Mining in Latin

Ameri ca andp€aas b baedutvée SRdreary of the Report submitted to the {1American

Commission on Human Rights, April 2014 at 23.

139 Matthew Himley (2013)supranote 108; Matthew Himley (20143upranote 115.

WEjiorella Triscritti, ratétionmnmugn i tdye vcea nofpl mecntt sComnnmahitfceorr up, 00 i
Development Journ&37- 450.

141 Emilie Lemieux (2010)supranote 105 at 9.
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degrees in humanities such as sociology, anthropology and conflict management; they work in

close partnership with local communities to identify their needs, attend to any issueghey m

raise and jointly manage development programmes. To monitor community grievances, Barrick
uses a mechanism that it calls the 6Community
(CGMRP). The CGMRP defines the generic process (identification, tcpakith redress) used to

manage grievances from communities and other local stakeh#ilassCoumans points out,

mining companies seek partnership with anthropologists, development organizations and socially
responsible investment companies to help secsoecalled social license to operate and manage

risk reputation; these corporate engagement actors define the problems to be addressed and
implement solutions that may impede the agency of affected communities, providing information

and advice regardinge communities to the company, lending legitimacy to CSR programs and
Airemaining silent about the environmental and
p r i ¥3n faot, CSR programs (community and social development projects) have become
mechanismsfacollaboration through which companies involve affected Indigenous communities
and contribute to the maki nhpmoodconomicasinennge® s new
liberal subject, which is responsible, saiéciplined, environmentalist, but aldeetinformed

subject**Ul t i mately, these CSR and community devel

M2 Fiorella Triscritti (2013)supranote 140 at 444.

“SCatherine Coumans, f@AOccupyi n plogssdevelspment NGO, Redporisigle Co n f |
l nvest ment, and Mi ni rCgr@ntAnthbdolbgp9.52 Suppl ement 3
Y““Fabiana Li, AFrom Corporate Accountability to Shared
Smel ter Town, 0 i Ronrfe.D.Lipschuiz, ERSgGarparate Social Responsibility: Comparative
Critiqgues(New York: Palgrave Macmillan, 2010) at 1228.
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companies tenroll State institutions, neighbouring communities and other actors into

coll aborative projects tlffat evade corporate a
Thedeath and injury of several Indigenous villagers during protests against MBM mining

projects remain unpuni shed. No cri minal I nves

alleged vorkers (members of another pmaning peasant community) denounced Jatlers and

members of the community of Paccha that were involved in the protest against MBM exploration

of Condorhuain Mountain (home of numerouster sourceandarchaeologicasites)in April

2007. Indigenous peasantsrecharged and indicted for crinad kidnapping, blockading a

road, and serious i njtheprosecstorasgea fom36 yearMrBpMsorsforw o r k

the 17 Indigenous peasants. Preliminary criminal proceebtmggn in 2007 and hearings started

on April 2011, but itvaspostpored numerous time€armenShuan one of the indicted leader

and president of the WatereEenders Association, points out that the criminalization of their

community has causgmofoundsocial, psychologicaimoral anceconomic harm?*® In another

case, Alegandro Tomas Rosales, one of the villagers wounded (by bullet splintetsyghet

police brought by MBM to protect its installations) during the September 2012 protest, received

medical treatment to save his life. The treatnvesst provided by MBM in exange forhim

signing an agreement denying that the company was in any way responsible for the events that

resulted in his shooting, and affirming that the company was helping him ibsicofporate

“SlpbidFabi ana Li, ADocumenting Accountability: Environmen
Proj ect , oPoltiallandd ggal 2rzhropology Reviexl8-236.
¥0n July 2016, after nine years, a cr iVicionahdgaldedoart f i na

Defensores de Condorhuaim® i n Sol sticio Peru, 13 Jwuly 2016, online:
peru.org/web/?s=Condorhuain> (retrieved 30 April 2087¢, r v iPeritt e moyilizaran en respaldo a indigenas
procesads por caso Condorhuajnd i n Servindi, Lima 9 March 2012, onl i ne

<https://www.servindi.org/actualidad/60767> (retrieaApril 2017).
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6soci al responsi bi |l it y.tlisrighés ornocanyene exsepdl®B é st o a
community relations managé&t’.

At the international levethere is not a single case filed before any venue, except a
complaint before the ILO filed biyhe General Confederation of Peruvian Workers (CGTP)
againstthe Peruvian government and MBM for violating the freedom to orgamizeion by
communityresidents employed at Pieri&.

2.3 Minera Yanacocha (New Mont Mining Company, U.S.A.) v. Yanacocha Mine
Communities (Cajamarca)

On July 3, 2012, thousands of people, amibvegn Indigenous peasants, protested against
t he Minera Yanacoc h-aittgsld npre,dopated ia tthe réhmmod Gajaragpca. n
The Conga project is an expansion of Yanacocha gold mine, which has caused serious social and
environmental problemsnd has been the focus of persistent praté3in the city of Celendin,

a peaceful march involving around 3000 protestors led to a confrontation with the police and
soldiers that left at least twenty people wounded; five peasants wereikidiediing al7 year
old youth®°On July 4", environmental campaigner and former Catholic priest Marco Arana

Zegarra was pushed to the floor and severely beaten by riot police while he was sitting in the

147 Sakura Saunders (2013ypranote 115 at 1411.

18 Following the May 2006 protests and strike over labour issuesbersrof affected communities attempted to

form a union, but the Ministry of Labour observed dedied the request for registratidviatthew Himley (2013),

supranote 108 at 410.

9 Raul Wiener Fresco and Juan Torres Pbloge scale mining: Do they payethiaxes they shouldrhe

Yanacocha casgima: Latindadd, December 2014ty r i am Saade Hazi n, ADesarroll o n
socioambiental es: | o0os cas oGEPALeSeMboooscbrioraia deld@sgariolid vy el P
137, Santiago de dhbi, September 2013

SOInterAmer i can Commi s s i olACHR Expressesiiis i ConBerngVer tiee Aggressions in the

Depart ment of P&ssjRaeasiuly®a2012dnae: u o
<http://www.oas.org/en/iachr/media_center/PReleases/2012/080ragfeved 30 April 2017)Jorge Loayza,

"Muertos en Cajamarca suben a 5, mi éanRepublisaLilnee5Julye gi - n vi v
2012, online: <http://www.larepublica.pef0G-2012/muertosencajamarcasuben5-mientrasla-regionvive-en
un-clima-de-tension#!foto2> (retrieved 30 April 2017).
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Cajamarca City's main squate was subsequently taken to tbeal police station, where he
suffered further beatings and verbal abtté¢. nme di at el y after Aranaés v
woman who was witnessing the police repression approached one of the riot police and asks him,
AWhy are youreating us likethis?i Por g u e n o s hetpoliGetaraangrilg sspofided, ; t
i Be c gou ar@logsmot her fucker! o (fAPorque*?son perros,
2.3.1 The Actors in the Conflict

The Minera Yanacocha

MineraYanacocha (MY) was legally established in Lima in 1992 andnspeised of:
U.S.NewmontMining Corporation (Newmont)5(1.35 percent)PeruvianCompafia ddinas
Buenaventura (BuenaventurdB(65 percenty®®>and t he Wor |l d Bmankeds | nte
Corporation (IFC)5 percent):>*

Newmont Mining Corporation, the majehareholder, ithe world's seconthrgest

producer of gold, behind only Barrick Gold, with active minethaU.S.A., Australia, New

151 Comision Internacional de JuristakDL, "Acceso a la JusticiaEmpresas y Violaciones de Derechos Humanos

en el Perd, Geneva Lima, May 2013 at60P er u S u p p Bdlice AbGsesanCpjggnr 6 aPera Support

Group 5 July 2012, online: <http://ww.perusupportgroup.org.uk/reatisle563.html> (retrieved 30 April 2017).

B2APorque son Per r o s htp/wivw.oyubedom/matBhP\an9BMUDIZIX > (retrieveck30

April 2017) ; fiDetention de Marco Arana Zegarra HD, o0 Jul
<https://lwww.youtube.com/watch?v=HZgHK3w5Hdc> (retrieved 30 April 2017) ; Guarango Film and Video,

Daughter of the Lake (Hija de la Laguna FeatureDocumentaryDirectedby E. CabellosProducediy Nuria

Frigola, Peru 2015.

153 Compariia dMinasBuenaventura, Corporate Profile, onlinéattp://www.buenaventura.com/> (retrieved 30

April 2017).

The Wor |l d iBadditlordts holdifg@ percent share in Yanacocha and providing an initial loan in

1993, has supported several of the mineds expansion pr
fiYanacocha has been one of | FCb6s most fxeafthed t abl e equi t

Compliance Advi s ortheGanmatiahamd &irst S{es AfGhe Mesd de Dialogo @¥famarca,
Peru (20002 0 0 3jonograph 1, Washington D.C., 2007 atAC Projects Database, online: < http://www.-cao
ombudsman.org/publications/danants/CAO_Monograph_MesaFirstSteps_EnglishPart1.pdf> (retrieved 30 April
2017).
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http://www.youtube.com/watch?v=n9BV0lW-ZXI

Zealand, Indonesia, Ghana, Mexico and Petble wmont i s currently fAgove

major corporate social nesnsibility (CSR) regime$®Due t o fhostiledo U.S. g
regulations®’Newmont began exploration in Peru in th
abroade specially to undevel oped coun'Accoaiag t hat w

toNewnont 6 s CEO Hed39@ealectibnhof Fujimpimn Perubrought stability and

safety for the company i tis empagh gafety in our investment to say we should go ahead

anddoito™®®In July 1992, Newmontodés boarcdoapmbsev alp ew:
pit mine. | mmediately, Newmontos officials en
firm headed by eCIAmen!®and Forza, a Lima private securit

requirement that personnel and property be well protecteennt®!
Yanacochanine, South America's largegbld mine,is located in the province and
region of Cajamarca, approximately Sibmeters northeast dfima.'%2 Yanacocharoduced

itsfirstgol d or e bar o nquikklydbecante thd |ar§est ekeach aperation infi

55i mon WwWadlkar ,ndiw f unda me n tEadineeting & MiRieglournaBDat F Newehdnb : 2

Mining Corporation SWOT Analysi€Company Profile: Newmont Mining Gmoration, April 2014 at 18.

%Newmont 6s membership and commitments: International C
Development Framework (ICMMYJnited Nations Global Compact (UNGG)pluntary Principles on Security and

Human Rights (VPSHR)nternational Organization for Standardization Environmental ManageB8ystem

Standard, 1SO 14001 (ISO)he Carbon Disclosure Project (CDP)nt er nat i onal Cyanide Manag
Cyanide Managenmt Code (ICMC);Occupational Health and Safety Audit System 18001 (OHSR&)nering

Against Corruption Initiative (PACIEXxtractive Industries Transparency Initiai(EITI); Global Reporting

Initiative (GRI). Newmont would also be governed by CSR regimes established by the World Bank Operational
Guidelines and the OECD Guidelines on Multinationakelfrises. Newmont, Sustainability and Accountability,

online: <http://www.newmont.com/sustainability/accountability/default.aspx> (retrieved 30 April 2017).
B"According to Morris, foverly restrictiveggédaowmdinuse r ul
endless hearings; the 1872 mining law giving access to federal lands came under severe attack; and a moratorium

was placed on issuing patents, that is, transferring federal land to miners, including for applications that already had
been apm v e dackdi. MorrisGoing for Gold: the History of Newmont Mining Corporati@ruscaloosa:

University of Alabama Press, 2010) at 2883.

159 bid at 206208.

1591bid at 211.

160 AckermanGroupLLC Security & Investigative Consultants, onlirigtps//www.ackemangroup.com/#home>

(retrieved 30 April 2017).

181 Jack H. Morris (2010)supranote 157 at 213.

182 yanacocha, Nuestra Historia, online: <http://www.yanacocha.com/qusemess/> (retrieved 30 April 2017).

53



the world and Newmont 6%YetydYs like MineraBairickasb | e oper a
exempted from paying royalties and corporate taxeker the protectioaf a legal (tax) stability
contract, signed during the Fujimori governmtit.

Indigenous, Peasants and Local Communities (Cajamarca Region)

Mi ner a Y a nnng aperdtiai@sdirantly and indirectly affected numerous local
populations, among them Indigenous and peasant communities. One of the communities directly
affected byle operation was Comunidad Campesina San Andres de Negritos (Negritos Peasant
Community) and smallland o | der peasant families, most of t
educationt®® The mining project has also indirectly affectadigenous angeasant
communities, villages, and families living adjacent to the mining operation and nearby towns,
such as Porcon, Combayo, TualcBiada, Choropampa and Quillf$h

Most of thesaffectedcommunities have been represented by their political authorities

and orgaizations such as peasant pati@endasCampesinas}®’ In addition, locaNGOssuch

183 particularly, after Newmont obtained the majorigtding, after winning a controversial legal battle to the French
stateowned BRGM (one of the original owners of Yanacocha mine) in 1@@8.chbusinessmarPatrick Maugein,
advisor to former French President Chirac, declared that Newmont paid illsofit o F u j secoritychiefd s
Vladimiro Montesinos to secure a favourable legal decigidok H. Morris (2010), supra note 1&7213215;
Alfonso W. Quiroz (2008), supra note 133 at 396.
%4 Humberto Campodonicéi Re cur sos Nat ur al d@d,i clae dvaaRapuiiead0odebcary y Po |
2015, online: <http://www.larepublica.pe/columnistas/crid@amira/recursosiaturalesdecadgperdiday-politica-
macre09-02-2015> (retrieved 30 April 2017); Emilie Lemieux (2018)pranote 105 at 17.
185 Raul Wiener Fresco and Juan Torres P@01@4), supranote 149 at-135; Chari s Kamphui s, T#fAFor
l aw and the privatization of pr owrmarotHumanRightsarsléhe st udy fr
EnvironmenR17-253; Alberto Pascéont, et al , nPer u: Learning by Doing, 06 in Ga
Eds.,Large Mines and the Community: Socioeconomic and Environmental Effects in Latin America, Canada and
Spain(Washington D.C.: the World Bank / IDRC, 2001) at 114%.
166 |bid; International hstitute on Law and Societiueblo Originarios en Caso Conganline:
<http://www.derechoysociedad.org/IIDS/Publicaciones/ACCIONES_DE_%20SOLIDARIDAD.pdf> (retrieved 30
April 2017).
187 Alberto Pascdront, et al(2001),supranote 165 at 149.
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as Grupo de Formacion e Intervencion para el Desarrollo Sostenible (GRUETHEE)
national NGOs such as Instituto Internacional de Derecho y Sociedad'fAb&)e been
involved in advocating for and defending affectechcouni t i es 6 i nterest and
2.3.2 Nature and Scope of the Conflict and Violations of IndigenouRights
The history of Minera Yanacocha is marked by social, political and legal conflicts with
local Indigenous ommunities, peasant families, villages and the region as a Wdlkis is the
consequence of the immense impact of Yanacocha cyanidddasduing opespit mine
operationson the environmeht! and socieeconomic structures @ rural region.,’?with high
levels of poverty and strong social movement organizatiGiis addition tothe destruction of
theirfresh water suppliesndcontamination ofthee nvi r onment , Caj amar caos
popul ations often point to fr gendusgndpeasanhe | and

communities, manipulation and cooptation of local authorities and nadiarovocation,

188 Grupo de Famnacion e Intervencion para el Desarrollo Sostenible (Sustainable Development Training and Action
Group), online: <http://www.grufides.org/> (retrieved 30 April 2017).

189 |nstituto Internacional de Derecho y Sociedad (International Institute on Law aredy$omnline:
<http://www.derechoysociedad.org/> (retriex@@ April 2017).

170 Jose De Echave and Alejandro Dibtas Alla de CongdLima: Red Peruana por una Globalizacion con

EquidadRedGE, March 2013)at8 02 ; Mi rt ha E. B @rs yoBdlaPa@afadosub Impacta A

de las Actividades de Minera Yanacocha S.R.L. sobre los Derechos Humanos en Cajamér€éaa j a mar ca, Per
GrufidesAPA, 2016).

1 JeffreyBuryandd nt hony BeNebwi nGetoogm,apthi es of Extractive I ndustr
Anthony Bebbington and Jeffrey Bury, EdSubterranean Struggles: New Dynamics of Mining, Oil and Gas in

Latin America(Austin: University of Texas Press, 2013) at4ly ; Di e g dhe@nce a Godd,in thé Twenty

First Cent ur yNATLAPLA October ®BIs ay, i n

172 Cajamarca is one of Peru's most rural region (arour@Dlfercent of the population lives in urban areas), and its
economy mainly revolves around smsdlale agriculture, livestock production, the dairy industry and tourism.

Alberto PasceFont, et al. (2001)supranote 165 at 1485 e r v iAmeFica,Latifia: se multiplicaran por veinte los

conflictos provocados por la mineria®ctober30, 2012, SERVINDI, online:

<https://www.servindi.org/actualidad/75831> (retrievedAR@il 2017).

173 Raul Wiener Fresco and Juan Torres Pailé),supranote 149 at 149; Ben Hallman and Roxana Olivera,

AGold Rush: How the Worl d Bank | dhe lternatonat ConsgrtiuEhiofv i r o n me n
Investigative Journalists and the HuffingtBost,15 April 2015, online:
<http://projects.huffingtonpost.com/worldbaekictedabandoned/howvorldbankfinancesenvironmental

destructiorperu> (retrieved 30 April 2017).
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harassment and repression against individuals and organizations that oppose and criticize the
mining project as root causes of the confliét.

According to economist Peter Koenlgnacochdiuses four timesore water thathe
city of Cajamarcavith its 250,000inhabitantsCajamarcdad watein abundance i1990, today
suffers fromwater scarcity; it receivesater two hours day on averag but highly
contaminatedexceedingtandards of the World Health Organization by factéten or more,
caused byeavy metals such ayanide ananercury. Diseases amidematureabortionsexist in
abundancé!’®In 1999, gpublic denunciation of wateoatamination (with cyanide, arsenic,
aluminum, iron and zinc) as a result of mining operations was made during a session of the
Municipal Council of Cajamarca Provina investigation was ordered, which was interceded
by MY in order to avoid a negativeport in January 2000, the case was closed by the district
attorney'’® A 2014dietary survey and heavy metals risk assessment in rural populations living
near a gold mine in Cajamarca concludes that the dietary intakes of Lead (Pb) and Arsenic (As)
are hidner the closer the population is to the gold mine, and it is due to the consumption of local
foods and water; it also expressesicerns regarding the dietary exposure to Arsenic (As),

Cadmium (Cd) and Lead (Pb) in the studied rural populadfiom. Februay 2015, the

Mirtha Vasquez Chuquil i n A Eduprddoteol7MWyriar® $aade Hazin (2G13),a Todo s
supranot e 149; Charis Kamphui s, fiForeign I nvestment and t
Forza Security Co m0a2nh3r2 Brookly®Journal,ofdnternationgl 24BA9578; Peter

Bosshard, edl.,A Gamb | i ng with Peopl ebs LiveRskHNRawat tdé Bbr batedy
Means for t he PoorARepod, Envinemerfial Defemse, Rrimreds af thedEarth, International

Rivers Network, Washington D.C., 2003 at1®.

Speterkoenig fHAgua es Vi da: LaPoimegaad Febmiaryi 2812, ineal , 0 i n
<http://www.laprimeraperu.pe/online/especial/cosgaiafatal_104651.html> (retrieved 30 April 2017).

176 Raul Wiener Fresco and Juan Torres Pallé),supranote 149t 1820.

"Marta Barenysetal.,i Heavy met al and metalloids intake risk asse
near a gold mine in the Per FeodandChaAmodldaxicolo@E-p68;, mar ca) , 0 i |
Patricia Wiesse and Roxan Ol i ver a, fBodas deldeRleReligta NO. @hindaeOctAlmes e ni c 0 ?) ,
2014.
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government agency for environmental assessment and supervision (OEFA), released a document

that confirms the contaminatianf San Jose peasant communityos

Grande, a river that is one of the sources of Cajamardasity dr i nk§ ng wat er
Facing increasing contamination of their wa

urban communities have risen to defend their rights, water sources, health, and way%f life.

Pabl o Sanchez, Di r ect oarevaryfgranbd® gbllthdniihg poi nt s o

companyhas to remove #n of rock It is 600,000tonnesof rock perday. Water sourcesnd

springshave disappeared @ajamarcaAnd whenprotests against tHenining] projectbegan

the armyand policewere paid byhe mine We arewitnessing the mercenarisation of the Police

[into watchdogs of MY] 1&°

"Grufides, AfPobl adores de San Jose denuncian muerte de
Y a n a c o cSeraiciode Infarmacion Grufide23 Mard 2015, online:
<http://grufidesinfo.blogspot.ca/2015/03/pobladedesanjosedenunciarmuerte.htmli> (retrieved 30 April 2017);

OEFAT Resolucion Directoral No. 0130140OEFA/DS, 18 Diciembre 2014, online:
<http://www.oefa.gob.pe/?wpfb_dl=12572> (reteeh30 April 2017).

179 Moises ArceResource Extraction and Protest in P€Rittsburgh, Pa.: University of Pittsburgh Press, 2014) at

84; Reinhard Seiferlyanacocha: El Suefio DoradgCajamarca: Ecovida) Tomo |, 2003; Tomo I, 2014; Anthony
Bebbington,ed | . , AMi ning and Social Movements: Struggles Ove
the Andes, 0 WorldDevelopih&3888295;Aiahni Converso, DirA Tajo Abierto (Operrit), a
FeatureDocumentary Film201%:2012.

MY hasaompl ex security system, consisting of three compc
responsible for handling the system and managing, supervising and evaluating the tasks of its members, stationed

police officers and hired private companies, anerseeing information production and analysis of the Security

Control Center and relations with peasant patrols of neighboring communities; 2) the Peruvian National Police

(Bureau of Special Operatio'BEHROES and a mobile police unit) in the framework abaperation agreement with

the company, collaborates to protect its property, thelesiig of its members and the residences of its-high

ranking executives, in addition to escorting vehicles that transport goods and equipment. MY pays the police

officersa special bonus and makes a contribution to the institution as a result of these services; and 3) Forza, the

private security company hired to protect the mining facilities, its different offices located in Cajamarca and

especially the gold refinery andmosive storehouse. In addition, MY has two contracts with private companies for

the supply of information: the first, with Explosupport, for information produced in the city of Cajamarca and the

second, with Andrick Service, for information gatherechim meighboring communities. Gino Costa,
iComprehensive Review of Minera Yanacochads Policies Ba
Ri g hBxexytige Summary, Lima, 12 May 2009 atMi r r a Banchon, AMineria en Peru
indigenas? InDeutsche Welled September 2014, onlinehdtp://www.dw.com/es/miner%C3%ADBan
per%C3%BAproblemasparaind%C3%ADgenasfd7919052> (retrieved 30 April 2017).
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2.3.3 Contention and Power Imbalances betweeMineral Yanacochaand Indigenous
Communities

The asymmetry between MY and affected Indigenous communities haslbagsince
early 199 s w h e fandMdgoisstions generated a series of complaints and protests regarding
land prices, unfair compensation, the company's failure to comply with promises made at the
moment of saleand land expropriation'$! Duringthe exploration phase, thevoers of the land
were not informed about the existence of underground gold, which would lead to their evictions.
This hiding of information was a conscious decision that MY made in order to buy lands more
cheaply'®? As MY encountered resistance from somdigjenous communities and peaisa
landholders, it resorted tdeie sanctioned expropriation procedures and forced land evictions,
while compensating landholders at what it determined to be the estimated market value of the
land1® The dispossessiontifeNe gr i t os peasant communi Theds | an
Peruvian government neoliberal legal framework introduced in the early 1998alzs@tjuent
administrative decisions |l ed to the eliminati
substitition with individual title. Having land held imdividual titlein turn effortlessly resulted
in the disposition of communityods | ands to MY
coordinated the processes necensnuan y ytbse détamalns

interests to MY by way of an expropriation and a mining easetffefs of 2009, it was

Blyjeffrey Bury and Adam Kol ff, #ALivel inhoAads,s,Mi ninng 200®
Journal of Latin American Geograplyat 1112; Alberto Pasce~ont, et al. (2001kupranote 165 at 15253.

182 Raul Wiener Fresco and Juan Torres Palil¢),supranote 149 at 14.

183 Beginning in1992, MY began purchasing lands fess than US $80 perhd.ef f r ey Bury, @A Mi ni ng
neoliberalism, | and tenure, |ivelihoods, and the new P
Environment and Planning 221 at 233.

184 bid, at 230234;Charis Kamphuis (2012%upranote 165; Christian Aidi Unear t hi ng t he Tr ut h:

P e r uondon, U.K., February 2005.
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estimated that approximatelyehehi r d of Negritos communityos or
transferred to MY:8
The asymmetry of power has also begtectedin the increasing contaminati@md
disregarddf | ndi genous o0 | ladudes?, 2606Pdrunatmessed ore ofrthe n t
greatest environmentdlsasters in recent tira@s a result omercury spill along a 40 kilometer
stretch of roaadh thevicinity of the towns ofSanJuan ChoropampandMagnadalenalt has
been reported that ovarthousangbeasant villagers wemmisonedoy mercurymost of them
children® MY delayed reporting the accident to Peruvian authorities, and allegedly exaderbat
the public health impact of the spill by paying villagers to collect the spilled mercury without
providing proper protective clothing’ In March 2001, hundreds of residents of Choropampa
and surrounding areas pr ot e stdtmeedealthipreblem® mpany s
caused by the spill by blockading the road between Cajamarca and® @eventeeryears
|l ater, sever al affected vill adg@mesmayos)ared di ed,

many others are still suffering severe consequeiact®ir healtht8®

185 Charis Kamphuis (20123upranote 165at 229.
18 Guarango Film and Vide&horopampa: the price of galdirected and Produced by Ernesto Cabellos and
Stephani@d o y d , 2002; Friends Mining Hahds Off Why interndtional Eimamcialt i onal |, i
I nstitutions must st oAmstdrdam]theiNettgerlandp, Dgcéember 20@a@R22 mi ni ng, 0
187 peruvian Ombudsman Office Report, Informe Defensdi¥eb2: El Caso del Derrame de Mercurio que Afecto a
las Localidades de San Sebastian de Choropampa, Magdalena y San Juan, en la Provincia de Cajamarca, Diciembre
200;Jan®er | ez and Lowel | Ber gman, i Tang NevdhokSimes®Oataber i n Fi g
25, 2005; Steven Herz, et dbevelopment without Conflict: the Business Case for Community Cpnsent
Washington D.C.: World Resources Institute, May 2007 at@IMarco AraneZ e gar r a , AE]I Caso del
Mercurio en Choropampayl®&¥aios a | a Salud en | a Pobl aRev.dParuNed.r al Expu
Exp. Salud Publicd13118.
188 Steven Herz, et al. (2008 pranote 187 at 446.
Roci o Silva Santisteban, ilLGRepublcp3alune2014,0imMea mi neri a i mpu
<http://www.larepublica.pe/columnistas/kolumalkupa/choropampka-mineriaimpune03-06-2014>; Nelly Luna
Amanci o, ffolsr adellldearame de mer cur i oElCamencid 22 May0lber si st e
online: <http://elcomercio.pe/cieias/planeta/1-anosderramemercuriosintomaspersisterchoropampanoticia-
761410>R a u | Mendoza, fiLa AglaRepablicdl® Navdmber 20p8aanime , 0 i n
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Unl i ke Barrickds approach, MYGs corporate
has been to unconditionally claim its right to operate, ahdgtpreferred to negotiate with
government officials in Lima rather than witical and reginal authorities; tis approach has
ultimately ked to increasing tensionsnflicts and protest$®*MY és pl an to expand
Cerro Quillish generated an unprecedented regional movement which incatporateurban
communities and local authaes. In October 2000, local authorities passed a municipal
ordinance declaring Cerro Quilish to be a protected area aiichdff to mineral exploration.
MY challenged the municipal declaration in courts arguing that it violated its constitutional right
to property and freedom to work, on the basis that MY held the mineral rights, and some of the
surface rightscorresponding to Cerro Quilish. In 2003, the Peruvian Constitutional Court ruled
in MY6s favor, hol ding t ha tthdaatkoaty of theurturiicpal i t vy 0 s
government® In November 2004, however, after five years of persistent widespread
mobilization and difficult negotiations, MY was forced to renounce its fan.

In August 2006, about 100 members of the Combayo peasant catyynsoncerned

about the mine's pollution of their water sou

<http://www.larepublica.pe/1&1-2008/alertasnedicambientela-agoniade-choropampa> étrieved 30 April

2017).

90 Fiorella Triscritti (2013)supranote 140 at 441, 446; Jeffrey Bury and Adam Kolff (208Rpranote 181at 9;

Ant hony Bebbington, et al , iMovi mientos social es, |l az o
influencia minera: Cajamard@erdy CotacacikEc uador 6 i n Ant h Wineyia, Bawilmientom gt on , Ed.

Sociales y Respuestas Campesihowa: CEPES, IEP, 2007) at 168.

191 peruvian Constitutional Court (Tribunal Constitucional de Peru) Decision Ne2GUBAA/TC decided on

April 7, 2003, online: <http://www.tc.gob.pe/jurisprudencia/2003/063002AA%20003012002AA%2000302

2002AA.html> (retrieved 30 April 2017).

192 Javier ArellaneY anguas, #fAMi ning and conflict i nstPemeus, ¢Soiwi ng t
Anthony Bebbington, EdSocial Conflict, Economic Development and Extractive Industry: Evidence from South
America(New York: Routledge, 2012) at 9; lvan Salas Rodrigue@uilish Hora Cero: Cajamarca, la lucha de

un pueblo que defiende sigla y dignidad Cajamarca, Peru, Julio 2005).
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I n the clash between MY o6'®offpduty poliaetofficesandur i ty gu
villagers, one protestor, Isidro Llanos Cheverria, sfad twice and killed. Three police officers
working as private security guards at Yanacocha were identified as suspects by investfgators.
In July 2012, thousands of Indigenqueoplesand peasants protested against the proposed
Conga opeipit gold mineresulting in at least twenty peogeingwounded and five killed. The
latest protest took plage August 2015ashundreds of Indigenous and peasant inhabitants of
elevenvillages ofCajamarcanobilizedthrough the main streeté Cajamarca city againMy,
denouncing theeduction in the quantitgndquality of water irtheir canalg®®
While the State hasifled to act as a credible and indadent mediator in the conflit®
the roleof environmental and human rights organizations suchradesbecamecrucialin
medi ating, promoting and defending Indigenous
only perceived as a biased mediator supporting the company, but as involved in intimidation

surveillance, harassment, physical attaakdcriminalizaion of Indigenougrotestsaand

193 Forza wadounded in 1991 by a group of Peruvian navy officers who specialized in subversion and espionage to
provide full corporate security serviceempany.m200B 93 For z
Securitas, one of the largest transnational private security corporations in the world acquired Forza as part of its
expansion into the Latin American private security market. According to the Securitas website, its decision to enter

thePe uvi an security mar ket through the acquisition of Fo
experience and position in the Per kvdenias vintalanlkaempresaEd mun d
Forza con Oper aLa RepulicalDecBrmbar200®, pnine:i<http://www.larepublica.pel@6
2006/evidenciasinculanempresdorza-conoperaciorel-diablo> (retrieved 30 April 2017); Edmundo Cruz,

ANuevas Pruebas LaRepsblica3 FAbrukrp20Q7aonlioe: shttp://wwearepublica.pe/0®2-
2007/nuevapruebasacusarforza> (retrieved 30 April 2017); Securitas Peru, online:
<http://www.securitas.com/peipe/AboutUs/SecuritadPeru/> (retrieved 30 April 2017).

194 Jose Luis Gomez del Prad®eport of the UN Working Group oine use of mercenaries as a means of violating

human rights and impeding the exercise of the right of peoples tdedefimination, Mission to Peyu

A/HRC/7/7/Add.2, 4 February 2008 at-15.

5L a Re p Minkra amcochdlamedfor the decline irthe quantity and quality f wa t eRepublicai n L a

Lima, 11 August 2015, online: <http://larepublica.pe/impresa/sociedad/3985pansabilizatyanacochgor-la-
disminucionde-la-cantidady-calidaddelagua> (retrieved 30 April 2017).

1% Fiorella Triscritti(2013),supranote 140 at 439, 447.
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supporters®’ Grufides and community leaders have been threatened, intimidated, persecuted and
became targets af smeacampaigrto discredit thent®® In November 2006 an undercover
policesur vei l | ance opeoat DwasletealddlineCdjamarCapvehichewas
carried out against Grufides and other local and regional human rights and environmental
activists by a private security firm on behalf of Fot¥A peasant leader, Esmundo Becerra
Cotrina, who was active ithe defence of the environment and the Negritos peasant
communityodos territory from Y abacentherR(& Hehadk pans
been intimidated and received death thraeatthis name and photograph were also registered in
OperacionD abl o06s surveill ance documents entitl ed
6Principal Leaders in Cajamar ca*®inFebuaryOppose Y
2014, police forcibly entered the home of the president of the peasant patrol of uhe eyl
village; his wife Teodosia was severely beaten and dragged by hehbairosecutoinstead of
investigating the acts of police aggression, pressed charges against Teodosia for the theft of an
allegedly stolen truck belonging to M*

Criminalization of social protest and judicial harassment of Indigenous and peasant

community leaders and human rights defenders has become widespread in Cajdnmaleals

¥"Jose Perez Mundaca, fAYanacocha: Cambi olesisparabglarehanenci a
grado academico de doctor en antropolgdrantificia Universidad Catolica, Lima, Febrero 2010.

198 Front Line DefendersPeru- Mirtha Vasquez Chuquilin, Grufides, TestimpNpvember 2007, online:
<http://www.frontlinedefenders.org/es/node/2023> (retrieved 30 April 2017); Front Line Defenders,
AEnvironment al Ri g ht s Edpexifl Repadrte Dulsl, Irgland, Rinex2@14; Amnes®ye r u, 0

I nt er n &dru: BumanlRightsiDefenders Suffer a Wave of Threats and IntimidationUr gent Act i on,
November 2006.

WEdmundo Cruz, fAEspionaje: La OperlaRepoblicadedemidei abl o6 co
2006; Guarango Film and Vide®he Devil OperationDirected and Produced by Stephanie Boyd, Lima, 2010.

200 Jose Luis Gomez del Prado (2008)pranote 194 at 14.9; Charis Kamphuis (20123upranote 165 at 239.

201 International Institute on Law and Sogiegt A" Conga: t he ddey praddcedtyll®S, Pecenmbdr e , 0

8, 2014, online: <https://www.youtube.com/watch?v=fNM7S8KesGA&list=UU4nmPSrEpFqQZ_3vg6ZSxNA>

(retrieved 30 April 2017).
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of Indigenous peasants leaders and community members, human rights defenders and gournalist

have been accused and charged with crimes such as trespassing, disturbance, violence,

kidnapping, obstruction public officials, rebellion, terrorism and others. Only in the context of

the Conga protest, @ March 2013, 303 people wecharged with diférent crime£®20On June

2014, the president of Cajamarca region, Gregorio Santos, was imprisoned as a formal

preventative measure while he is investigated on corruptiangekl. Yet, many in the region saw

his imprisonment as political persecution as he fivagy opposed to the Conga projeé€t.on

March 2015Elvira VasquezHuaman an Indigenoudeader opposing the Conga project, was

charged with a crime against public tranquility (disturbance) by the Celendin att8tney.
Thepersecution, harassment and criatization ofMaxima Acufia de Chaufa

Quechua Indigenous womaamd family are emblematidaxima Acuiiaand her family own

and live ontheir land which is located next to the Lake Azansidered by MY critical to

develop its Conga projedh 2011, MYat t empt ed t o buy Maximads | an

to sell it, a campaign of intimidation, violence, physical attacks, judicial harassment and

criminalization ensued. In May 2011 and again in August 2011, her homesteddstrayed by

202 Front Line Defenders (2014upranote 198; Front Line Defende$,2 0 15 Annual Report: Humai
Defenders in the Balance, 0 Dublin, Il reland, January 20.
FEDEPAZ, GRUFIDESfi Conf Il i ct os Sociales y Vul ner Raportsubmitled Der ech

to the InterAmerican Commission on Human Rights, March 2013, at 10.

28Dj al ogue with Eduardo Ballon, et al., fALaReSistan Empr es

Que HacemMNo. 194, Aprili June 2014 at 25,28; Conga Conflighnprisoned President of Cajamarca wins re

election by dandslide 6 October 2014, online: <https://congaconflict.wordpress.com/tag/grespmias/>

(retrieved 30 April 2017).

204Elvira Vasquez pointsout thdtThi s campai gn [ cr i mi nabyYanaochaon of soci al

complicity with the governmentut weremain resolutén our struggleo oppose th€ongaproject,because¢hey

wart to convert my community intotailings deposiaind we will not allowt h a ltstand firmin my strugglesven

if 1 goto jail. | am not fightened by the accusation. Accusations will come over and over, dgaitwill not give

up my struggle. Wwasbornhere andwill tirelesslydefendmy ¢ o mmWwn 1 f y e d oCaf@rhaccd: Renunciarfi

a la dirigente EIlvira V 8stgas8elimaMearch20l® onne:t a contra Conga,
<https://blognoticiasser.lamula.pe/2015/03/06/cajarvdecanciare-la-dirigenteelviravasquezpor-protestacontra

conga/noticiasser/> (retrieved 30 April 2017).
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police; inAugust D11, she and her daughter were beaten unconstioiay 2012, police

attempted to evict her from their land; in the days that followed, MY filed a criminal complaint
against Maxima and her fami#{® In October 2012, a local court ruled that the familyever
guilty of illegal occupation of the | and, 1iss
and ordered them to pay damages to MivAugust 2013, however, an appeal court found the
decision null and void due to errors of law and facts as well asimgnevdence favourable to

the family, and ordered a new trfdf.In August 2014, aewtrial court sentenced Maxima and

her family on charges of aggravated usurpation and trespassing to suspended prison term of two
years and eight monthandordered to py the costs of proceedings and a civil repardbon

damages done to MY. The judge also ordered that the family must leave the disputéd lands.
December 2014owever,aCriminal Appeal ©urt ruled in favour of the AcuA@haupe family.

The ruling,in addition to declaringhe innocencef the family,ordered theessatiorof

preventive eviction existealgainst thenand alsarderedhe cessation of therovisional
administratioro f  t h e Ma x i m#&idl mdgéhadaveardedvi Ya?t® In Eebraary 205

the Supreme Coudismissed thappealRecurso de Queja) brought by Mid, in May2017, it

2%0On 30 January 2013, Diroes police came back to Maxi ma
killed several of their animals and tried to extteem by force.

206 Front Line Defendersij P e: Attempted forced eviction of, and death threat against, human rights defender Ms

Maxima Acufia de Chaupe and herfamily February 7, 2014, online:
<https://www.frontlinedefenders.org/en/case/eastorymaxima-acunade-chaupe#casapdateid-517> (retrieved

30 April 2017).

207 Given that during this first criminal trial the Chaupe family submitted documents proving ownership of their

land, which were accepted by the appeal court, MY changed its legal strategysatond trial accusing the family

for usurpation and trespassirgont Line DefendergjUpdate: Perui Human rights defender Ms.Maxima Acufia

de Chaupe and family receive suspendd@uwyusp8s 20t0onliinesent enc e
<https://www.frontlinedefenders.org/en/case/ehstory-maximaacunade-chaupe#casapdateid-517> (retrieved

31 May 2017).

208A s 0 ¢ i a c NassentBnesrimpoténtes con un Estado de lado del poder empresarial n with Mivthae w

Vasquez, Director andwyer of Grufides, in NoticiasSer.Pe, February 10, 2016, online:
<http://www.noticiasser.pe/10/02/2016/entrevista/eestimosimpotentesconun-estadeel-lado-delpoder
empresarial¥retrieved 31 May 2017).
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dismissed as weM Y Olast appeal (Recurso de Casacitii)rhe company &s nowinitiated a
civil proceedingo prove thathe companywns the disputed lan@eite a favourable final
ruling in the criminal proceedingas ofMay 2017,Maxima and her family continue getting
harassed and enduriatfacksthe invasion of their homanddestruction of their propertidsy
MYOs employees, Polards?® and Forza security gu
Today, the leveragénfluencea n d A i mohMMYhin Regudre so great that
congressmapoints out that MY'acts as Statewithin the PeruviarStatewithout respecting
|l egal deci si o%fdeadnas f p u d g emk nYsrmcodnaunsh pasallel i
government irPeru Thetransnationatompany owned biewmont Buenaventurand the
World Bankliterally does what it wshin the country. Yanacoch#asP e r Nafional Customs
andTax Administration Office in its pocketepresentatives the Congresshe national police,
the judiciaryand a powerful media group at itse r v2}? Bespitedtheasymmetry between MY
and affected Indigenous communitiessistance ttarge scale nming projects has been
especially significant iCajamarca (awell as in Piura, next casehere communities and

movements havehallenged andnpededM Y 6Gonga mining project from moving forward.

209 Grufides, ‘Corte Suprema de Lima absuelveini@fzamente a Maxima Acufia y su familia del delito de
usurpacion agravada,jn Grufides Noticias, May 3, 2017, online:http://www.grufides.org/content/corgiprema
delima-absuelvedefinitivamentem-xima-acuy-su-familia-deldelito-de> (retrieved 31 Ma2017).
210 Mining Watch,i Ma x i ma Acun a, Peruvian EnvironmeRtas$s Deéleadee,
September 2016, onlinehttp://miningwatch.ca/news/2016/9/21/peruvianvironmentaldefenderattacked
hospitalized (retrieved 30 April 2017); Amnesty InternationalUr gent Acti on: Family Har as:e
Company P daondon, UK,  Feproary 2016, UA: 182/13 Index: AMR 46/3392803mnesty
Internationalfi Ur gent Acti on: Famil y Con tandon, Bl 4 Febreaiy 8045, B | i ce Ha
182/13 Index: AMR 46/002/2015; Amnesty Internatiofiel)r gent Act i on: Family at Ri sk
Ev i c tLondam, UK, 18 Jy 2013, UA: 182/13 Index: AMR 46/004/2013.
21servindi,i Unani me Conde niaSewindY 4 Febreagy 2015 Ondine:
<https://www.servindi.org/actualidad/122585> (retrieved 30 April 2015); Marisa Glave Re@y nt r a el Terr o
in NoticiasSer.pe, Ima, February 4, 2015, online: <http://www.noticiasser.pe/04/02/2015/contraluzfebntra
terror> (retrieved 30 April 2017).
22Carl os Al onso Bedoya, iiBidrio@o,B February@01%l enlinganacocha, 0 in
<http://diariouno.pe/columnalgiobiernede-yanacocha/> (retrieved 30 April 2017).
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Af fected peasant/ |l ocal communities have incre
ri ght s o an dtocamepaigniagaimst Miimtiregion. The incorporation of
Indigenous and environmental rights discourse has fyeenoted andupported byational
NGOs such as thiaternatioral Institute of Law and Society and Grufidés.
2.3.4 Domestic and International Legd Claims
Wherea<riminal proceedings and investigatsagainst numerous Indigenous and
peasanteaders and human rights actigisive been initiatedhé death and injury of several
Indigenous villagers and activists during protests against MY minipjggis remain
unpunished!* Furthermore, according &nvironmental engineer Reinhard Seiftagjal claims
filed regarding water and soil pollution in Cajamarca have been closed and forgottenatespite
abundance of evi dence mamengjudgesird presecators. Wastiob us ¢
them do not confront MY and in exchange they receive some perks. In these cases, all claims end
up falling on deaf ears and, ther&fore, they
Despite the difficulties and baers, affected Indigenous communities, with the support
of human rights NGOs, have initiated three important legal claims:

1) Dispossession of Negrito€o mmu n iLangds s

2BRaquel Y Whoig applieditq theflights of Indigenous peoflles i n Ser vi ndi , Li ma, 06
online: <https://www.servindi.org/actualidad/115165> (retrieved 30 April 2017).

214 Cordinadora Nacional deerechos Humanos, CEJIL, FEDEPAZ, GRUFIDES (2013), supra note 202 at 5

Ny | v a HiTarritogol Yangacochdt relatos de impunidadd i n Gr an Angul ar, 26 April
<http://elgranangular.com/blog/reportaje/territeyimnacochaelatosde-impunidad/> (retrieved 30 April 2017);

Lynda SPekrudanCofiga Mine Confli,cd ::i Cajmanade aDoMem 6Wo rClag,
online: <http://upsidedownworld.org/archives/pamghives/perusongamine-conflict-cajamarcavont-capitulate/>

(retrieved 30 April 2017).

215Diego Cupolofl n Peru, Scientist Documents the UpsipBowhs of Cor
World, 3 February 2015, online: <http://upsidedownworld.org/mainAaechives76/5207in-peruscientist
documentghe-impacts-of-continentslargestgold-mine> (retrieved 30 April 2017).
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On March 2011, the community filed, as a final domestic legal resort, a constitutional
amparo action before a civil court in Cajamarca relying on international human righthkw.
|l egal action argues that MY and the State hav
property and illegally removed a large tract of lands from their comaproperty through
expropriation and easement (between 12985);and thatboth the State and MYare responsible
for ongoing violations of the Communityds rig
American Convention on Human Rights, and ILGn&ention N°.69. The case is still ongoing
before the Constitutional Tribun&

2) Choropampa Mercury Spill

The June 2000 mercury spill at Choropampa generated a series of lawsuits and private
settlement agreements between MY and individual peasantdamiicluding an administrative
proceeding against MY, and a criminal proceeding against the driflkaaf s a , trardpo s
company contractoOn September 2000, the driveirthe Ransavas indictedwvith crimes
against life, health and s#fgcausing ngligent injuries) angentenced tbwo years of
suspended prison and ordered to piaijl reparation in favour of the victinté! The Ministry of
Energy andMinesinitiated anadministrative proceedings for violation of environmental
standardseindordered MYto pay dfine; howeverthe amount collectedid not reachthe

victims, but rather it wadestined for thélinistry of Energy and Mine$'® Aiming to avoid

216 Justicia VivaBalance general de casos del area de Pueblos Indigenas v litigio constitucional deld&tmber

2015, online: < http://www.justiciaviva.org.pe/webpanel/doc_trabajo/doc18B22%1041.pdf > (retrieved 30

April 2017); Charis Kamphuis (20123upranote 165 at 24250.

217 Expediente Judicial No. 20am12-P [Juzgado de Santa Apolonia seguido por delito contra la vida, el cuerpo y la

salud contra Esteban Blanco Bar y otrd$hg anount ordered to pay as civil reparation for the victims were

950,000 Soles (CAN$ 372,154) which had to be paid by the both MY and Ransa as third party shared in

subr ogat i oQ@asoYaéwmaodha: Gherspamp® Repor t, D eMineria ) SakdMdrehn2810,0 s
(unpublished report, on file with author).

28Perub6s Ministry of Ener gy an-@0EN-DGMslbid. Resol uci on Direc
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lawsuits, MY entered into extrajudicial settlement agreements with a significant number of
villagers(about 749) as well as with local authoritfé$These agreements, however, have been
the subject of significant controversy because they were highly divisive andncdatases in

which MY declares not to have any responsibility in the mercury spilll@dillagers expressly
waivethe rightto file any kind ofcivil, criminal or administrativactionbefore any jurisdiction
bothdomestic and foreigff’ To date many affected villagessill remain embroiled in civil

claims against MY in local courts/hich suffer from delays, a serious lack of access to adequate
legal counsel and inadequate funds to collect and prepare the evidence needed to substantiate
their claims???

In 2001 and 2002nian attempt to find justice and secure just compensation,
Choropampaesidents filed two lawsuits against Newmont in U.S. courts with the support of
U.S. and Peruviataw firms?22 These proceedingsere settled through arbitration six years
later, reachingransactios considerediconfidential by mutual agreemeit® Yet, these
settlements were marked walgnificant controversy involving allegations of fraud,
misrepresentatiomivisive compensation amourdad incompetence against tes. and

Peruvian law firmg®#*Gr uf i desds founder Marco Ahtana decl a

29Gr u f i Ghs ¥gnacéicha: Choropampaupranote 217.

220 |bid; Newmont Mining Corporatiorilewmont Annual Repo2014(Nevada: Newmont Mining Co.) at 140,
online: < http://www.newmont.com/investeoglations/financiateports/annuateports/default.aspx> (retrieved 30
June 2017.

221 Charis Kamphuis (2012¥upranote 165 at 232.

222 Castillo v. Newmont Mining, C\M453 Qenver Dist. Ct.) filed August 17, 200Municipality of Cajamarca and
thirty workersv. Newmont Mining and Minera Yanacochay-4279Denver Dist. Ct.) filed May 31, 2002.

223 Newmont,Yanacocha Fact Sheet Choropamfanuary 2013, online:
<http://www.newmohcom/files/doc_downloads/south_america/yanecocha/Choropagi&sheet01-25-
2013.pdf> (retrieved 30 April 2017).

224 Charis Kamphuis (20:2012),supranote 174 at 562.
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i mpunity for ?3Asnid | Cama dliod nserlous algationsagaigst e s , A
Yanacocha officials, State authorities, certain NGOs, and individual lawyers and law firms
continue to cast a dar k | ega¥®Gigehthahtewationaler t he
FinanceCorporatio® s s hare i n MY, i n d®Reteesade€hhoroah®0 t he
filed complaints against MY with the Office of the Compliance/Advisor Ombud{@AD)?2’

alleging that the adverse impacts being experienced lsg #xposed to the mercury had

worsened and that MY failed to honor its commitments to affected indiviéfi§alee complaint,

however, failed to proceed from an initial investigation to a conflict mediation phase and did not
enter the subsequent compliantage of th€€AO processAccordingtotheC AO websi t ebs
succinct information, it decided against pursuing a health study due to a lack of institutional and
social support (including the Ministry of Health) aridsed the case iovember 2003%° In

2002the National Coordinatoof Communities Affectetby Mining (CONACAMI) filed a

petitionbefore thdACHR, alleging that the State and the company violated fundamental rights

225|n regard to the second litigation, in 2009, affected municipalities in Cajamanealsichighly controversial
settlement agreement with Newmont. It has been reported that Newmo&8z00,00Go settle the lawsuit. The
U.S. law firm took $1,200,000 of the settlement pursuant to a contingency fee and afLtH@00n additional
general costs. The Municipality of Cajamarca was left with aBa.685,000 which would be shared with the
Municipality of Magdalena, San Juan and Choropar®ia.u f | Ghs® ¥gnacdcha: Choropampaupranote

217 Charis Kamphuis (20:2012),supranote 174at 561562; Peru InfofiYanacocha quiere pagar 3 millones por
arreglo de derrame de mercuriofMa r ¢ o  Ar a n a¥G Hildebrandtlinwoutibe, February 8, 2009,

online: <https://www.youtube.com/watch?v=cOAsQRLfaOIl> (retrieved 30 April 2017).

226 Charis Kamphuis (2012xupranote 165 at 232.

227 CAOQ is the independent recourse mechanism for IFC and MIGA, the private sector lending arms of the World
Bank Group. CAQ's mission is to address complaints by people affected by IFC/MIGA projects and te thehanc
social and environmental accountability of both institutions. The Office of the Compliance Advisor/Ombudsman,
About CAQ online: <http://www.ca@mbudsman.org/about/> (retrieved 30 April 2017).

228 The Office of the Compliance Advisor/OmbudsmBeru /Yanacoched1l/Cajamarcaonline: <http://www.cae
ombudsman.org/cases/default.aspx?region_id=3> (retrieved 30 April 2017).

229 | pid.
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of Chor op a mp,authe pptitvompphrentlyivas nefusedor not complyingwith
proceduralequirement$
3) Grufidesbs Surveillance and Har assment
In regard to allegations of harassment and surveillance of Grufides and community
| eaders conducted by MY acscrinpnaliproceddiags weeednitiatadt y f o
Although the chief of the surveillance operation and at least some members of his team were
identified as workers for the security company Fotlza,casended up being dismissed and
closedbecause for the prosecutor, Fcominalandshere ur i t y
was not enough evidence to investigate the compaiiaving exhausted all domestic remedies,
in May 2009, Grufide8s | awyer s f i | ed-AmerigareGomrhissiomon Mumanh t he
Rights (IACHR), alleging that the Peruvian Stai@ated its obligations under the American
Convention on Human Rights to prevent and san
alleges that the State not only failed properly to investigate, prosecute and sanction the
individuals and organizationssonsible for Operacion Diablo, but it was complicit in these
acts?*2 Eightyears after its submission, the IACHR Imas yet made a determination regarding

its admissibility?33

Emili o GodoAmerdiMé mek atai na: Dalnter Presa Se@icell July 2008,iodimet o, 0 i n
<http://www.ipsnoticias.net/2009/07/minere@americalatina-danosa-cielo-abierto/> (retrieved 30 April 2017);

Gr u f i Ghsw ¥gnacdicha: Choropampaupranote 217.

231 Also, the police officers who shot and killed Isidro Llanos during a protest against MY for it6liedfu

commi t ments and environmental contaminati ordoselbuis2006 we.l
Gomez del Praddreport of the UN Working Group on the use of mercenaries, sugpeal 94 at 18Charis

Kamphuis (20142012),supranotel74 at 549%51; Front Line Defenders$eru- Mirtha Vasquez Chuquilin,

Grufides, TestimonyNovember 2007, online: <http://www.frontlinedefenders.org/es/node/2023> (retrieved 30

April 2017).

22 Grufides v. Peru, Petition Alleging Human Rights Violationetsam. Ct. H.R.32 (May 15, 2009), cited at

Charis Kamphuis (2022012),supranote 174 at 55851; Charis Kamphuis (2012Xupranote 165 at 249.

2330n April 2007 the IACHR grated precautionary measures infavoGof uf i desd® founder Marco A
lawyer Mirtha Vasquez, and requested the Peruvian State to adopt the necessary measures to safeguard the life and
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OnApril 19, 2012 several Indigenous and peasants organizations fiedtson
(Petition No. 71612) before the IACHRequesting the protection of thacestraterritory of
communities angheasant patroli® Cajamarcavhich would be affected by MY Conga projét
On May 5, 2014, the IACHR granted precautionary measures in faizdérleaders of peasant
communities and patrolgcluding Maxima Acufia de Chaupe and her faraiig journalist
César Estrada Chuquilin, and asked the Peruvian state to adopt the necessary measures to
guarantee the life and physical integrity of the bexegfies; reach agreement with the
beneficiaries and their representatives on the measures to be adopted; and inform the
Commission as to the steps taken to investigate the incidents that gave rise to the adoption of this
precautionary measufé
2.4 Rio BlancoCopper S.A. (Monterrico Metals, United Kingdom-China) v. Segunda y

Cajas and Yanta Indigenous Peasant Communities (Piura)

They tortured us for three days, accusi
youbre gonna di e, why itsdvork §oufugkiogu | et t he
ignorant I ndians. 6 When the prisoners ¢
Goébod

Mario Tabra Guerrero, president of Ayabaca Defdfromt (Testimony?=®
On August 1, 2005, thousands of members of Indigenous and peasants commiunities

the Ayabaca and Huancabamba provinces (in the northern region of Piura) participated in a

personal integrity of the beneficiaries, asking for them to be assigned a police guard and requesting information on
any judicial action taken byé State to resolve the case. See IACE&;0nd Report on the Situation of Human

Rights Defender©©AS/Ser.L/V/II, doc66 (Dec.31,2011) at 138.

234The case is still pendirtg be determineis admissibility.

235 |ACHR, Precautionary Measurék. 452/11 Mg 5, 2014, online:
<http://www.0as.org/es/cidh/decisiones/pdf/2014/MCG48ES.pdf> (retrieved 30 April 2017).

26Carl os Castro, i UaRe@blicahiJanudry2p09, ordined i n
<http://cajamarca.de/mine/torturatajaz.pdf> (retrieved 30 Aprid017);International State Crime Initiative,
ATorture at t hi&d StRteCorpoBate £mmed T és thie mo n y15 Septanber 204, anline:
<http://www.statecrime.org/testimonyproject/peru> (retrieved 30 April 2017).
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peaceful march protest against Rio Blanco Mining Project (initially known as a Majaz mining
project). The march was violently repressed by a strong police comtiwwhe fired tear gas and
gun shots from helicopters. Many demonstrators were injured, including Melanio Garcia who
was shot in the neck and later died while he was in capti/itMario Tabra Guerrero, together
with 32 other protestors, including two womand Melanio Garciayere intercepted, taken
inside a mining camp and tortured by the police (Special OperationsDINDES) and private
security forces (Forza) working for Rio Blanco Cooper SA (initially known as Minera Majaz
SA), a subsidiary of the Bish-Chinese mining company Monterrico Metals. Afiiereedays of
torturein captivity, the peasants wefeeedand charged with terrorisfi®

The region of Piura is considered a new frontier in the expansion of mining if*Peru.
Before Monterrico Metals,rther Canadianompany, Manhattan Minerals Corporation, sought
to initiate agold minng project in Tambogrande; afteix years of sustained protest by local
populations, during which the main leader of the opposition was murdéaathattan Minerals
finally withdrew its proposal in 200°3°
2.4.1 The Actors in the Conflict

Rio Blanco Copper S.A. (RBC)

27K e i t h Mding Cdkflicts ifi Peru: Condition Critical © Oxf am Ameri ca, March 2009
<https://lwww.oxfamamerica.org/static/oa3/files/minicgnflictsin-peruconditioncritical.pdf>; see also Elizabeth
Prado, AEn Maj az sliaRepablici09 datuary2609,@mline2 005, ¢ i n
<http://cajamarca.de/mine/torturatajaz.pdf > (retrieved 30 April 2017).
238 Cordinadora Nacional de Derechos Humanos, CEJIL, FEDEPAZ, GRUFIDES (20fp&note 202 at 22.
2°Ant hony Bebbington and Jeftfthreeyubwsroy, ,®Padlni tAind dalo nfc Bled
Bury, Eds. Subterranean Struggles: New Dynamics of Mining, Oil, and Gas in Latin Anféwstin: University of
Texas Press, 2013) at 16.
240 Moises Arce (2014)supranote 179 at 73lavard Haarstad and Aritl oy sand, @Gl obali zati on
rescaled narratives: a case of oppo Political Geogrdplm28%i ni ng i n
308; Guarango Film and Videbambogrande: Mangos, Murder, MininBirected and Produced by Ernesto
Catellos and Stephanie Boyd, 2007.
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Rio Blanco Copper S.A (aibsidiarycompany) isvholly owned by British Mnterrico
Metals plc(MM). MM is a resource development company incorporatedet/K in 2001,
currentlywith corporate headquarters in Hong Kong. MM operatetusively in Peru where it
has seven projects (four in gold, two in copper and one in silver); currently the most significant
and most advanced of these projects is the Rio Blangecpfd' Monterrico Metalgecognize
and praisd P e r ne@lsgalframework established in the 199@syoints out

In 1991, the mining law was simplified and now provides an attractive framework for
development of minerals projects. There are few limoitet on holding mineral

concessions in Peru. Concessions can be held 100% by national or foreign companies
indefinitely provided that an annual fee of US$3.00 per hectare per year is paid to the
government as a land tax. The same concession title isfonkaploration and for

mining; hence, there is no complicated '‘conversion' procedure. Peru's clear and simple
mining law and excellent geological potential has helped the country to attract one of the
largest budgets for minerals exploration and developinethe worlcf4?

In April 2007, a Chinese consortium, Xiamen Zijin Tongguan Development Co. Lidifiime
Consortiun) acquired a majority shareholding (89.9 percent) in;MMSeptember 2007, the
South Korean LSNikko Cooper hc. acquired the 10 percestitits shareholdingAs of June
2017, tke Zijing Consortium owns the majorighareholdingf the Rio Blanco project with 45
percent; two other Chinese companiésr(gling Nonferrous Metals Group Co. and Xiamen
C&D Real Estate Co.) own 35 and 20 percespegtively?*

Indigenous / Peasants Communities (Segunda y Cajas and Yanta)

241 Anthony Bebbington, et alMining and Development in Peru: With Special Reference to the Rio Blanco Project,
Piura (London: Peru Support Group, 2007) at 14.
242 Monterrico Metals, Peru, online: <http://www.monterrico.coésli.asp> (retrieved 30 April 2017).
243Rio Blanco Cooper, Proyecto Rio Blanco, online: <http://www.rioblanco.com.pe/nuastimsistas/>;
Monterrico Metals, Company Profile, online: <http://www.monterrico.com/s/CompanyProfile.asp> (retrieved 30
April 2017).
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Rio Blanco mining project is located in the lands of two peasant communities, Segunda y
Cajas (Huancabamba province) and Yanta (Ayabaca province). Both communities are legally
recognised as seljoverning Indigenous peasant communities and theiskamdalso legally
registered. The initial mining project covered an area of 6,472 hectares in Huancabamba and
Ayabaca provincedhe company later requested and received additiomahgiconcessions,
bringing the total to nearly 29,000 hectares,
d i s t?¥The rhembers of these affected communities (and other peasant communities in the
region) are organized in rondas campesinas (peasaolspathich are highly structured
organizations whose roles combine vigilance, local justice and represeftatiolate 2005the
Frente por el Desarrollo Sostenible de la Frontera Norte del Peru (Front for the Sustainable
Development of the Northern Frber of Peru)was establishedndbrought together the mayors
of the four provinces likely to be affected by the Rio Blanco project, local defense fronts, peasant
patrols, and leaders of affected Indigenous and peasant commtffiities.

The Red Muqui is netvork of national and locaNGOsthatseek to promotsustainable
developmentas well as expand and defend tights of rural and Indigenous communiteesd

populationgn areas ofininginfluence?*’ One of the NGOs of Red Muqui network is the

2‘Thecompany suggested that the proposed mine would |ike
in the whole regionA. Bebbington, et al. (20073upranote 241 at ivJavier Jahncke, La Violacion de los Derechos

Humanos por Partedeas Empr esas: El Cas o infApootes BRPLERMoc1®, Afo4,Maj az en P
September 2011 at 50.

%Al enjandro Diez, fARonderos y Alcaldes en el conflict
Movimientos Sociales y Desarrollo Tigorial Rural en America LatingSantiago: Editorial Catalonia, 2007) at

432443.

2%6Ant hony Bebbington, f@ASocial Conflict and Emergent 1| ns
Bebbington, Ed.Social Conflict, Economic Development and Exirgctndustry: Evidence from South America

(New York: Routledge, 2012) at 76.

247 Red Mugqui Network, online: <http://www.muqui.org/> (retrieved 30 April 2017).
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EcumenicaFoundatiorfor Development and Pea(EEDEPAZ)?*8which has been providing
significant support and legal assistance to affected communities in Piura.
2.4.2 Nature and Scope of the Conflict and Violations of IndigenouRights
The protest o6egunda y Caja¥antaand surrounding communiti€sin response to a
perceived risk of contamination by a proposed lacpde, opeipit mine which would
irreversibly affect their livelihoods, health and life. TR® Blancoproject site is near the crest
of the Andes, locatkin primary cloud foresh the Huancabamba Mountains, which comprise a
fragile biological corridor for endangered specaslwhich feeds major rivers running to the
coast and into the Amazon River. Communities in this area rely mainly on farmingg reasile
and growing crop$or the local market and expdff Given that the company estimates the
project wild!@ be among Peruds top two copper m
America, the social, economic and environmental effectsttivatuld induce are likely to be
great?®® The effect on the quantity and quality of water would be critical, as the company had
proposed to use large quantities of the local water resources in its mining processes and given
that the region of Piura is deser semidesert and local livelihoods are highly dependent on the
water draining from the area where the mining project is located.
I n addition, the | egality and | egitimacy o

communi ti eso | and scethabgginhirg®fithe gxpleratidniplase @®003.i n

248 FEDEPAZ, online: <http://www.fedepaz.org/index.php?option=com_content&view=featured&Itemid=31>

(retrieved 30 April 2017).

°Julio C. Postigo, Mar i an aNatMral Reésauscesindha SubskieandrSeciah R. Yo un

Conflicts on the Surface: Per spec tAnthory8ebbingtorPaadJeaffleg Sub s u
Bury (2013),supranote 171 at 22@28; Oxfam America, Rio Blanco: Massive copper project proposed for Cloud

Forest 6 in Oxfam Ameri ca, March 3, 2009, onl-blanes: <httop: /[
massivecopperprojectproposeefor-cloud-forest/> (rérieved 30 April 2017).

250 Anthony Bebbington, et al. (200@upranote 241 at iw.

251 |bid.
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Claiming that the company illegally occupied their lands, affected communities have opposed
the project. Even though the project is still only at the exploration stage, communities have
alreadylost acces$o grazing land as well as to the right of access over lands that they and their
animals had previously travers&d. As the resistance became persistent and more organized,
the response of the company and government was violent and aggfeSBhesconflct has left
severnpeople deadseverallisabled anaver 700persons investigateahd / orprosecuted by
Peruvian courtancludingleaderscommunity memberguthorityofficials and technical
advisers>
2.4.3 Contention and Power Imbalances between Rio Blanand Indigenous
Communities

At the heart of the conflidtetween affected communities who depend on farming for
their livelihoods and Rio Blanco Cooper and the State, which are promoting the establishment of
a Amining district 6 cyoftheprofedt. &ccording @ Minimgyegudatiods, | e g i
Segunda y Cajas and Yam@mmunities, like all surface owners, do not own the subsail rights;
the State does. Yet, accorditigtheGeneralLaw on Peasant Communities and the Land ,Baw
community memberkave to give a twohirds majority approval in the community assembly
before the surface can be used and occupied by anypiuitgl actor possessing rights to explore

and exploit the subsoifccording to a Peruvian human rights lawy&e tompany never

252 pid.

Ant hony Bebbington, f@dSocial Conflict and Emergent 1| ns
Bebbington (2012)supranote 246 at 7488.

254 Javier Jahncke @11),supran ot e 244 at 50; Ce Ciuahdo@iemblandos Dezezhos: et al . |,
Extractivismo y Criminalization en America Latinad O G-AtAidn Ecologica, Quito, Ecuador, November 2011

at 114117.

L ey 24656, fdlLeyi GadesalCade e o mmwys26505 (LapdrLaw), "Léyllela 198 7 ;
Inversion Privada en el Desarrollo de las Actividades Economicas en las Tierras del Territorio Nacional y de las
Comunidades Campesinas y Nativas," July 17, 1995.
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fulfilled this requirement>® Only a handful of leaders gave the company permission to proceed,
and even t hen osppermissfoowas nbtsgiean ommiinerél expleratian or the
establishment of a mine camp. Assemblies in both communitisegubntly rescinded
permission and demanded the withdrawal of the company in 2003, which were sent to the
Ministry of Energy and Mine&’

The government decl ared t he®8gespigtect o6o0of na
communities of Segunda y Cajas and téaimmnanimously rejecting it, and in November of the
same year, the Ministry of Energy and Mines a
assessment, which led to further protest marétfes.April 2004 dashes between demonstrators
and police resultedhiseveral injuries and the death of Reemberto Herrera. Ten police initially
charged with this killing were later absolv&d A second march and clash with the DINOES
police at the end of July 29, 2005, involving 2,000 to 3,000 community members, ended with
several serious injuries, the death of Melanio Garcia and the detention, captivity and t@fure of
community members at tFiosecutooRélix dalegod siva msitedithe g ¢ a m
mining camp on August 2, yet did nothing to remedy the sdnati protect the victims. The 32

detainees reported that they were beaten, kicked, blindfolded, and subjected to verbal abuse by

256 Javier Jahncke, codréitor of the Economic, Social, Cultural and Environmental Rights Area at FEDEPAZ,

argues that instead, the company submitted the signatures of a group of individuals, and the Ministry of Energy and

Mines granted authorization to initiate operations basethese signatures. However, it turned out that the signers

had given permission some time ago to a different company, Minera Coripacha SA, which had conducted

exploration and prospecting in the area and subsequently terminated its opefati@nslahcke 011),supra

note 244 at 50.

®’"Ant hony Bebbington, f@dSocial Conflict and Emergent 1| ns
Bebbington (2012)supranote 246 at 75.

28Accordingt 0 t he Peruvian Const it utoidioany measunes thrBugheesnergeecpt can 7
decrees with the force of |l aw in economic and financi al
paragraph 19.

259 The government declargkle project of national interest in order to allow a foreign gamny to operate within 50

kilometres of an international boundaGiobal Witness (2014yupranote 95 at 11.

2%0Ant hony Bebbington, @ASocial Conflict and Emergent 1| ns
Bebbington (2012)supranote 246 at 3.
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DINOES officers and Forza security guards. They also stated that plastic bags filled with a
chemical powder from the tear gasisters were placed over them, covering half their bodies,
which caused damage theirvision and skin burng’he two women in the group reported they
were sexually assaulted and threatened with ¥gehas been reported that around 200
members of thefiected communities, including their leaders, were charged with violent conduct
for their participation in the second maréh.

In August 2006, Monterrico Metals appointed Richard Ralph, former British Ambassador
to Peru from 2002006, as Executive Chairmaifthe Board of Directors. According to an
independent Br i ti s hhigtiené as drabassador,Ralphwas@aiveon dur i
mining issues and among other things helped create an informal group of the Embidssies (
Canada, Australia, U.S. anthers) to discuss minirigsues and support the sed®This group
of Embassies, according to U.S Embassy cabl es
with major foreign investors with an eye to reducing-amti ni ng vi ol enceéand t o
improvet he i nvestment climate and se®Theity condi't
Embassiesdo efforts aimed to channel mining ex
(among others) enhance criminal laws to prosecute private property damages anociaeteb!

and introduce | egislation to curb the power o

261 Javier Jahncke2Q011),supranote 244 at 552.

%’Wendy Coxshall, fA6When They Came to Take Our Resource

in (2010) 54:1Social AnalysiS85 at 38.

263 As ambassador Ralph had visited the Rio Blanco misitegand voiced support for the projestthony

Bebbington, et al. (20073upranote 241 at 2&7.

24T h e Gu auSa@mbassy, cabfes: Peru rocked by violentanitiing protest§4 i n The Guardian, 31
2011, online: <http://www.theguardian.comflgdus-embassycablesdocuments/38742> (retrieved 30 April 2017);

fUS embassy cables: Mining companies worried about secuwdity i n The Guardian, 31 Januar

<http://www.theguardian.com/world/tembassycablesdocuments/38881> (retrieved 30 {2017).
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| eave t h?Inthesametyeay Raiph points diitie political context in Peru has
become more favourable following the election of Alan GartiaiJ u n e G&dabeads a
stable, preWestern, predree market, mining friendly government and he and government
leaders at national and regional level are all giving the Company and the Rio Blanco Project
robust political support vis-vis opposition ac i v P°%rtlate. 2006, the government of Garcia
enacted several laws to criminalize protest and passed a law which provided the government
more controlover NGO¥/I n July and November 2006, the Omb
report questioning the legalignd legitimacy of the project, detailing numerous illegalities in the
process that authorized the exploration concession, including a failure to consult affected
communities®® However, h December 2006, the companyuieda press release saying the
govenment had confirmed its legal title over the surface rights covering the project.

In March 2007, an independent British delegation issued a report, afteifiadacg
investigation, identifying Peruvian government policy as a significant cause of socio
environmental confl i ct sviolentprdeestand the demarmatic pracelss n g t

have compl etely f &d%inlSeptemberDd7aifectgr cgmmiiniids brganised .

25JoseD e E c HParw: ikileaks, Empresas Minerasy Embajadas Li ma: Cooper Accion, 2 F
online: <http://www.cooperaccion.org.pe/opinatt®peraccioropina/282peruwikileaksempresasninerasy-

embajadas> (retrieved 30 April 2017

266 Monterrico Metals plcAnnual Report and Account 20G#hline:

<http://www.monterrico.com/i/pdf/2006annualreport.pdf > (retrieved 30 April 2017).

267 [ronically, on May 2006during his presidential electimampaignAlanGar ci a speaki aig at Ayabe

square had promised to Arespect the wild]l of Agricul tur
i mposition, domini on &ecilia Gherrezi at al. 201i)psopramndte 2&4ayatlPRf ne . 0
An gel Pera:dpgristasRujimoristas Back Law Increasing Oversight of NGAs i n | nter Press Ser

December 2006, online: <http://www.ipsnews.net/2006/12/peristasfujimoristasbacklaw-increasing

oversightof-ngos/> (retrieved 30 April 2017); a Mu | Aan @agcja- Visita Ayabaca 2006, Yout ube, July
2011, online: <https://www.youtube.com/watch?v=u5TuR4peUhQ> (retrieved 30 April 2017).

268 Defensoria del Pueblo, Informe No. 02D06/ASPMAMA, 2006; Defensoria del Pueblo, Oficio No. 0178
2006DP/ASPMA, 2006; Defensoi a d e | InfdPme &Xirhoodinaridi de la Defensoria del Pueblo: Los

conflictos socioambientales por actividades extractivasenelPeru Li ma, Defensori a del Pueb
269 A, Bebbington, et al. (20073upranote 241 at vi, 51.
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a refereadum in which the overwhelmingajority i approximately 9%ercent of voters
registered their objection to the Rio Blanco project. The referendum drew the wrath of President
Garcia and Prime Minister Castil | obindiflg@andvi gor o
it was not c8lager Jandhak @ Humanaights lawyeér supporting affected
communities, received death threats in March and Septembef200May and June 2008,
PresidentGarcia enacted Legislative Decree 1015 and 1073 which prescribed that only 50
percent plus one (instead of tlords of the community general assembly) of the members of
the communities (both in the Andes and Amazon region) would be needed to approve a sale or
lease of land to private investors. Both Decrees, however, were repealed by Congress after a
widespread madhzation and protest of Indigenous and peasants communities in October
2008272

I n January 2009, extéhdadMontariccsMetgl® v e 0 n o(eddisgi o n s
27 more concessionistinging the total to nearly 29,000 hectaré)lensions rosagain in

2009, when attempts by the police to arrest suspects for damaging the mining site resulted in the

20While Indigenousath peasant communities flocked to the polling
going to |l et misinformation and ideological mani pul at i
Peruvians want? To stay wheBaePweraanr €Edmmunt bi gso®ayg BND:
CompanyinVoted i n I nter Press Service, 17 September 2007, 0 |

communitiessayno-to-mining-companyin-vote/> (retrieved 30 April 2017).

2La Rep Aménazardhe Mmuerte a pr omot or LaRepoblicalkimaald Odobens de ONG,
2007, online: <http://www.larepublica.pefl@-2007/amenazade-muertepromotorambientalistede-ong>

(retrieved 30 April 2017).

212Decrees 1015 and 1073, were part of a greatenmf legislative decrees issued by Garcia over the first half of

2008, resorting to special powers he received from the Congress to facilitate the implementation of the free trade
agreement with the United Statéda BarreraHer nandez, fAOnpet 8bept éps whack: Peru
i ndigenous | and and resour ces an@ompanatve Peaspectivtesonn L. Godd
Communal Lands and Individual Ownersliifew York: Routledge, 2010) at 1-245.

213 Theseconcessions are locatedthin the territory of the affected communities; they had been previously granted

to Compania Minera Mayari S.A., also owned by Monterrico Meld.mundo Cr uz, i E| Consorci
Opera a Ambos Lados de la Frontera de Peru y Ecuaddra’ Republia, Lima 14 January 2009, online:
<http://www.larepublica.pe/t81-2009/etconsorciechino-zijin-operaambosladosde-la-fronterade-peruy-

ecuador> (retrieved 30 April 2017).
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deaths of two local residents, Gastulo Correa and Vicente Romero, from the Cajas corfithunity.
At this time the government was eventually prompted into adih@nproject was suspended,
albeit temporarily, helping to ease the immediate tensions. Yet, the underlying issues, legality
and legitimacy, were never addressed and instead a date of 2015 was set for work at the site to
resume’’®

In October and November 291the company andhe Ministry of Energyand Mines,
initiated anawareness campaign onning with the populatiorof the city ofHuancabamha
While the Ministry of Energy anMlines has begun to develamrkshopson mining promotion
and participation mecingsm of citizens, the compaimas reopened itdministrative office in
Huancabamband has beguto implement community and social assistance programs with local
populationsThese factsas well aghe reactivation o$everal lawsuitagainstindigenousand
peasant$or eventsdating from2007and the attempt tolose investigationfor the deaths,
torture and seriousjuries againstarmersin the hands athe police, indicatea continuationin
t he c¢ omp an?fldSeptenber 21 theyMinistryBfn e r gy  a Bndirorvhiemaé s 6

Affairs office approvedithe modificatiorandupdating of the rehabilitation plan for the Rio

24In 2010, two more activists opposing mining projects in the region were Kdleduly 2010, Amadeo
MijahuancaPefia themayorof Namballe district, province @anlgnacig Cajamarca regionyas killedin
mysterious circumstances. Mijahuamweas one of théeading environmentalistgpposedo miningRio Blanco
project. OnAugust 2A.0, Arcesio Gonza Castillo, environmental activist éembler of thgpeasant community of
Santa Rosa of Suyo, province of Ayabaca, was killed by unknown individuals. He had reegitrethreatsince
2005becausdis oppositionto miningactivitiesin the region.Global Witness (2014upranote 95;Ricardo
Mar apavi dr Jahncke: O6Arcesi o GonZad: i As &€EiPrEesSd P opdral o Raum e
August2010, online: <http://www.cepes.org.pe/node/2068> (retrievedipdid 2017).

2peterLow @A Ri o Bl anco an dPeituBuppoGrougFabrubrgMarcha201e, odinei n
<http://lwww.perusupportgroup.org.uk/arti€d&d5.html> (retrieved 30 April 2017).

2Cooper Acti on, GF"WRéportdoa Mining EentlictispnaPery’2Semster 2014 6 L i ma,
December 2014, online: <http://www.conflictosmineros.org.pe/reportes/13/02/20di5g&bvatoriede-conflictos
minerosen-el> (retrieved 30 April 2017).
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Blanco mining exploration projectd’ This decision has caused concern in affected
communities, as the approved plan has not beasulted witithem. The companlyas
announced that it could start the minaploitationphase in 20238

In November2016, during thésia-Pacific Economic Cooperation (APEC) sumimad
inLima,Per u, Chinads President cgynskisignepnemttadeand Per
deals to enhance their 2009 trade agreement, including destilerigthen and promote mining
investments, among them the Rio Blanco mining préj@dhis volatile situatiorcontinues
generating concern in affected communittest maintain theiopposition to the miningroject.
In this context, it is difficult to imagine how renewed confrontations can be avoidedhence
ChineseZijin Consortium, which also holds concessions on the Ecuadorian side of the border,
escalatesitsexplr at i on act i vi 4miniagshetorit in Pibrais eecomiag. N ANt |
noticeably more radical in the interim, with a disconcerting number now talking of how they are
prepared to die protesting. Betternatiohat , t hey
there#fter. o
2.4.4 Domestic and International Legal Claims

There are two significant legal actions initiated at the domlested regarding the Rio
Blanco Cooper operations in Peregardingusurpation of communal lands and torture of

community memberduring a peaceful march protest against Rio Blanco project.

277 Ministerio de Energia y Minas, Resolucion Directoral No.-2046MEM-DGAAM, 14 Setembre 2016.

Cooper Acti on, GE&'Reportoa MiningEentiaspnaPery?Semester 20160 Li ma, Novembe
2016, at 1617, online: <http://www.conflictosmineros.org.pe/?q=reportes/14/12/2046i46rvatoriede-

conflictosminerosenel> (retieved 30 April 2017).

278 |bid.

2®La Rephliinmaa,fif ma 13 documentos de coopé&aovembér-n con Pe
2016, online: wttp://larepublica.pe/politica/82384¢hinafirma-13-documentosie-cooperaciorconperu>

(retrieved 30 April 2017).

peter Low, ARi o Bl an cReru&upport GroupFelBuamMpeh 2812 lohlileut , 6 i n
<http://www.perusupportgroup.org.uk/argeb45.html> (retrieved 30 April 2017).
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The Crime of Usurpation of Communal Lands

The actions and activities of Minera Majaz and its successor, Rio Blanco Copper,
occurred without the permission of the affected peasant communitie$, adcording to the
Ombudsman Office constitutes a violation of Peruvian and international human right$ law.
The involvement of the Ombudsman Office, at the request of Segunda y Cajas and Yanta
communities, was significant; it prepared and publishegartén November 2006 which
concludelt hat Ri o Bl anco Copper did not have fAauth
l ands, 60 and that its operations were therefor
and Mines establish an interndfice responsible for verifying the validity of such
authorizations in the future in order to avert potential confiféts 2007, the affected
communities filed a criminal complaint against shareholders and officers of Rio Blanco Copper
forthecrimeofs ur pati on before the Ayabacads prosecu
complaint with the criminal court, and on November 2QRidige Rafael Romero launched a
|l egal i nquiry over the issue agaTheesotpayhe Ri 0
respondedby filing sevenhabeas corpysetitions against the prosecut@he prosecutor was
subjected to administrative and criminal investigations, which were declared unfoustdbd.
end, he company succeeded in having the case returned begheing?®® As of April 2017,
the case remains under investigation. Affected communities aim to exhaust all available
domestic remedies, before bringing the matter before theAmerican Commission on Human
Rights.

The Torture Case

281 Defensoria del Pueblo, Informe No. 0@2D06/ASPMAMA, 2006.
282 |bid; Javier Jahncke2Q11),supranote 244 at 51.
283 |bid; Cecilia Cherrez, et a{2011),supranote 254 at 114.15.
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In July 2008, théNational Coordinator of Human Righésd Fedepaz, on behalf of the
victims of the detention, abuses and torture at Rico Blanco mining camp on Augbistii2d a
criminal complaint against the police officers who participated in the operation and their
commanders, medical doctors who examined the victims and reported that there were no signs of
torture, security personnel from the mining company and its security contractor (Forza), and the
prosecutor who was aware of the torture and failed to rep8ftitJanuary 2009, the appalling
claims of the victims were finally substantiated when a set of photographs depicting DINOES
officers and Forza security guards engaged in cruel acts of abused and torture of the prisoners
was leaked to a national newspagein March 2009 the local prosecutor in Piura rejected the
complaint and closed the investigation. Fedepaz subsequently filed an appeal against this
decision with senior prosecutors, who ruled that local officials had failed to pursue all lines of
enquiryandiat 1 nvestigations should therefore resu
to terminate the investigations on two further occasionky to be later overruled by senior
officials on appeat®®

Threecriminal investigationdave been initiated: @ conducted againsivo colonels
and 12 othepoliceofficers, which is at the trial stage; another @oeducted againsivo police
generals andhore than 300w rank policeofficers, as well as directors and employeERio

BlancoCopperandForza Secuty Company, and two medical doctors; and a third investigation

284 Javier Jahncke2Q11),supranote 244 at51INat i onal Coor di nat or Plofographsman Ri ght
confirm torture of peasants who protested against Majaz MigingL i ma, 9 January 2009, onli
<http://derechoshumanos.pe/2009/01/photograpindirm-torture-of-peasantsvho-protesteeagainstmajaz

mining/> (retrieved 30 April 2017).

28 |pid; International State Crime Initiativd, Tor t ur e at t hi e\ StRtéCorpoBate £imed Mi ne

Test i mon yls $eptenjber 20tL4, anline: <http://www.statecrime.org/testimonyproject/petueved 30

April 2017).

2per u Supp RioBlanédrJosticp Serv@iddo London, UK, Upd&aGuerreo.. 147, 20
Monterrico Metals PIc[2009]EWHC (QB) 2475 (Eng.).
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against former prosecutor Felix Toledo Leiva for the crime of omig&idn.regard with the
first investigation, on May 2012, thpeosecutor indicted the 14 police offis@rguing that they
committedcrimes againghumanity in the fornof tortureto the detriment of 28 peasants, and
askedlOyear6 i mp r iasdegmaymemof 10,000 Soles (CANS$ 3,852) as reparafian
eachvictim. In thesecond investigatiqrihe prosecutor indicted only tvpmlice generals and a
commander with crimes against humanity, aggravated torture and aggravated abduction, and
asked or a 25 vy e aand@paiationE? Tihestlurd investigatioended on
November 2012, when the Criminal CoaftAppeals ofPiuraconvictedformer Prosecutor
Toledo Leiva forfailing to file a complaint in relation to the torture he witnessedtencindim
to three year#n prison, disqualifying hinfor a yearfrom exercising gublic functionand
requiring a payment of 6,000 Sel¢CANS 2,313)for civil damagesn favor of theState?8®

As a result of the hostile political climate and the failure of local prosecution to hold the
company accountable, and followitige publication of photographs documenting the 2005
abusesthe victins filed a civil complaint against Monterrico Metals and its Peruvian subsidiary

before the English High Court in June 2689The case was pursued on the basis of

2L, Roj as, 0 Fosgecarcel para pdipolieias pobtostar a ¢ a mpLa Republizza ima, 8 i n

May 2012, online: <http://www.larepublica.pe/08-2012/fiscaliapide-10-anosde-carcetparal4-policiaspor-
torturarcampesinos> (retrieved 30 April 2013gvier Jahncke2Q11),supranote 244 at 52.

288 |n March2016, the criminal court joined bothr i mi nal pr o c e eldzgadogds HuarRaambMu qui , 0
unificd procesos por presunta tortura de 28 campesinos en campamento minero Ri@dBlanco,l i n e :
<http://www.muqui.org/comunicaciones/noticias/item/403gadede-huancabambanifico-procesogpor-presunta
torturade-28-campesinogn-campamentaninerorio-blanco> (retrieved 30 April 2017).

289F e d e Candenani Ex Fiscal Provincial de Huancabamba, Piura Por No Denunciar Torttasi n Fedepaz,
Lima 19 November 2012nline:
<http://www.fedepaz.org/index.php?option=com_content&view=article&id=280@®hechosde-torturasa-28-
campesinognel-campamentaninerade-la-empresao-blancecopper&catid=29:noticias&ltemid=146> (retrieved

30 April 2017).

290 The victims were ssisted by the National Human Rights Coordinator and FEDEPZ who were able to secure

expert medical and psychological reports on the torture victims, and with the support of thadecs.

Environmental Defender Law Center, they liaised with the British fieigh Day & Co. in February 2009avier
JahnckeZ011),supranote 244 at 52.
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conventional tort; specifically it was brought under the Peruvian Civil Code for the harm
comnitted against the captives and for negligence on the part of the U.K. parent cafipany.
The core of the claimardallegations was that Monterrico was complicit in the torture and
mistreatment in the following ways: a) the mine camp manager, calling ttesters terrorist
members of AShining Patho, incited the police
and the mine security contractor, Forza (now owne8wedishSecuritay participated in the
mistreatment (including capturing, beating and teagnprotesters, carrying police munitions,
providing sacks and ropes to detain protesters); and c) the company failed to prevent the
mistreatment that occurred over two to three days on the mine préfiisesoughout the
proceedings, Monterrico denied dikese allegationg\fter a series of delays, chiefly caused by
legal challenges mounted by the firm, a ten week trial was eventually scheduled commencing in
October 2011However, in July 2011 the proceedings were settled, on confidential terms, by a
paynent of compensation and legal costs, without admission of liability by the corfifany.

The confidential oubf-court settlement has been controversial, because whereas
compensation can represent a form ofO5aredr ess,
unlikely ever to be e s®¥Rrutthermad)thedcontidentig nature ofc | y d

the settlement has caused significant division among some of the previousknttght

291 peruvian Civil Code, Arts, 1969, 1978, 1981, and 1983; Biitistate International Law (Miscellaneous

Provisions) Act1995,c. 42(U.K.); Guerrero v. Monterrico Metals B] [2009] EWHC 2475 (Q.B.)suerrero v.

Monterrico Metals Plc[2010] EWHC 3228 (Q.B.)

22Rj c har d ToreLdigaton agairst Multinational Corporations for Violation of Human Rights: An

Overview of the Position O®Ciydnivkrsity of Hang KdmgiLaweRavia®ii, att es, 0 i |
40.

293 |bid at 41.

24pPer u Sup p tegakProGedingspigaistit Monterrico Metals Settledl Jul 'y 20, 2011, onlin
<http://lwww.perusupportgroup.org.uk/neadicle-509.html> (retrieved 30 April 2017). @d atGwynne Skinner,

Robert McCorquodal eheThrd Pillar Access BbeJudiSial Ramedies for Hunfan Rights
Violations by Transnational Busines® | CAR, CORE, ECCJ, London, December 2
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communities in Piura, resulting in a number of the victims fgdlie need to move awa$.

And most importantly, the underlying issues that led to these abuses being coémhitted
construction of Rio Blanco project @&ahade t he cr
never been resolveéd®As one NGO focusing on thdonterrico case stated:

[W]elcome as it is for the farmers, this settlement does not address the fact that the
criminalisation of protest and threats and violence against activists are on the increase
around the world and that, in more and more caseafevseeing collusion between the
police and military authorities and the multinational mining companies. Even in this case,
despite the settlement, [the] mine is still going ahead without adequate consultation with
the community®’

2.5 Conclusion
Before the Lav stands a doorkeeper. To this doorkeeper there comes a man from the

country and prays for admittance to the Law. But the doorkeeper says that he cannot
grant admittance at the moment éHe makes ma

the doorkeeperbyhismpor t uni t yéBef ore he dies, alll h |
gather themselves in his head to one point, a question he has not yet asked the
doorkeeper: MAEveryone strives to reach the

many yearsnoonalbt mysel f has ever begged for admi
recognizes that the man has reached his end, and to let his failing senses catch the words
roars in his ear: fANo o nsicethisgate wasonade dnlye v e r
for you I am nowgoing to shut it.

(F. Kafka, Before the Law}®

Our struggle isot only for myfamily andmy land is for all communities, for the
protection of peoplesd health and the | ago
where a great number of people hagacembecause they have lead in their bl@odi

nobody says and/a@oes anything. Will not be silent. | know thewill cometo look for

25 pid; Al J a z erue UndeyminindPJstice: if multinational will do anything to control the public debate, how
can indigenous peopl\4deoDowesumeantargdDecemberts, 201B.ei r r i ght s? 0
2% Gwynne Skinner, Robert McCorquodale, Olivier De Schutter (2G1@)anote 294 at 128.27.

297C A F O CCAFOD Call on UK Mining Company to Change Its Ways as Torture Case Settled Out bf,Cour
CAFOD, July 20, 2011, online: <http://www.cafod.org.uk/News/Internatioeals/MonterriceMetals2011-07-

20> (retrieved 30 April 2017). Cited &wynne Skiner, Robert McCorquodale, Olivier De Schutter (203G8pra
note 294 at 127.

BFranzka f ka, @ Bef oWeddiglPreparatong jnthe Conntry and Other Stotiems. Willa. And
Edwin Muir (Harmondsworth: Penguin, 1978).
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me and they will disappear me, but in the farm field | was born and in the shgh
ae Maxima Acufia de Chaugédigenous woman from Sorochuco,
Cajamarca, April 2015%°

Behind the rhetoric of Peruds economic gro
social responsibility lies thigagrantv i ol at i ons of | n dandgher persistent p e o p | ¢
struggleto defend their land and their righto clean water, as well as to demand respect, dignity
and equal distribution of resources and powle examination of the three conflicts
demonstrates the existence of an asymmetric legal framework, whittte ore hand,
promotes, protecs and guarantesefficiently and forcefullythe rights of MNCs, particularly
their property and contractrigh®n t he ot her hand, I ndi genous pe
formal and limitedrecognition in the Constitution and lawsve not been promoted, protected
and guaranteedith the same force and efficiencyhe degreef influence, leverage aratcess
to the Statdy MNCs has reinforcethis asymmetric legal framework and weakened public
institutions,particularlythose reglating and protecting Indigenous rights and environmental
standardsThus, this unequal legal framework and Peruvian institutions aradhesource of
the dispossession of Indigenous peoplesdé | and
contributd to the immunity and impunity of MNCs.

Testimonies of members affected communities ithe threeconflicts analyzedeveal
t hat MNCs6 operations have oaransnenthl,impdcisr ect |l y o

adverse health and economic effectsgdd displacements, community division and breakdown

of social fabric, violent deaths and serious injuries to community members during protest. As the

®sSara Cuent Sosy Paombirree zy, afnal f abet a, p e Eldaid Madrid, & Aggl por nue
2015, online: <http://elpais.com/elpais/2015/03/17/planeta_futuro/1426588446_ 691506.htmlI> (retridpeid] 30
2017).
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UN Special Rapporteuronthe Rightso I ndi genous P eodpdades extactinef i r ms
industrieshave had a devastating social and environmental impasvaraloP e r u 0 s
indigenous peoplesvithout benefiting them greatlfConsequently, there has been a high level
of discontent and mistrust among Indigenous peoples towards the State and thi@lindust
extractive sector, leading to many protests and clages

The dispossession not only of their land, but also, cultarelivelihood of Indigenous
and peasant communities is recurrent across the three conflicts. The strategies through which
dispossssion are effected are violence and force, and legislative and discursive stf3tegies.
Some of the violence used has involved the State security forces coupled with the criminalization
of protest, while other acts have been the work of private securntgsfor extrdegal armed
groups and individuals, or a convergence of S
Peruvian law, police officers are allowed to work for mining companies whesubff>°?
Discursivestrategies are used by the government, minorgpanies and the mainstream media
groups, emphasizing the st at uainoifniPnegr uc oausn tfirhyi,
counterpoising modern productive extraction against unproductive, backward or impoverished
farming al ter nactonvoensi,c adnedv eflroapnmiestragttivd eon t he bas
industries’®® In addition, markemechanisms (cash payments) and corporate social responsibility
(CSR) pograms guch aspecial community development funds amdnitiatives) play a role in

making dispossegm both profitable and acceptable for affected communities.

300 Human Rights CounciReport of the Speci&@appoteur onthe rights of indigenous peoples, James Anaya
situationof i ndi genous Peuenthprdgardtd therektrgchivie mdustri@sJuly 2014,

A/HRC/27/52/Add.3, at paragraphs 18 and 69.

ANt hony Be b bAnatagntenah Coaflit Secial MpbiliZation and New Political Ecologies of the

Andesp i n Ant hony Bebbi ngtsopranaenldl atll26&4.r ey Bury (2013),
302 Charis Kamphuis (2012%upranote 165.

303 Matthew Himley (2014)supranote 113.
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The growth and proliferation of CSR programs, considered an important feature of the
neoliberal regulatory rearrangements, has gone hand in hand with the growth of social conflict
around miningn Peru3® CSR programs are developed by companies (sometime in partnership
with NGOs funded by foreign governments such as Caff&da)convey the impression of
action while limitingthe cost of such programs. CSR programs aipamicular, todiffuse
respasibility when necessary and deflect the claims of local communities aotitipate and
dissipate conflict while closing down public debate that would threaten their projects. In Peru, as
Bebbington argues, CSR prograoa be seen as,

apackofintere nt i onsét hat combines control of | ar

power, social responsibility and very close relationships with political and miptaige

authoritieséthat combines market transact:i
the pocess buildsawide angi ng web of relationships cen
begins to look very much like the [older] hacienda model that dominated the Andean
countryside ...with deeply retrograde [and racist] attitudes towards Indigenous

[communities]°®

A comparison of the three conflicts reveals the existence of intense social mobilization
and resistance of Indigenous and peasant communities to defend their land rights, their

environment and livelihood, their participation in the decision making precestair

304 Matthew Himley (2010)supranote 103 at 327:3273.

3%Catherine Coumans, fAWhose Development? Mining Local R
Sagebien and Nicole M. Lindsay (2014)pranote 123 at 114; Heidi WudrickGorporate Social Responsibility

the Canadian Mining S¢or: Ethics, Rhetoric, and the EcononMaster Thesis (Burnaby: Simon Fraser University,

2015);Mar co ChowWmwmoOwed Gofid: The | i mits oo thenfforpritorStgr ai d t o mi |
December 15, 2014, online:

<http://www.thestar.com/news/waolf2014/12/15/fools_gold_the_limits_of tying_aid_to_mining_companies.html>

(retrieved 30 April 2017).

3%ANt hony Bebbington, AExtractive Industries and Stunte
in the Andes, 0 i n iekD. LipRcawzi(20IR}xupranote s a 10&R1d.n n
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distribution of economic benefits. A prominemancern is about the actual or potential
contamination and or loss of water resources that mining projects leaghtoeither through
absolute reduction in availability or decline in water qualiycal and national human rights
NGOs have provided important support to affected communities. When protest and conflict have
arisen, in most of the cases, the government has failed to act as a credible and independent
mediator; communities perceive the gavment as a biased mediator that backs corporations and
criminalizes social protest. Since 200 hwmber of legislative measures have been enacted,
affecting the right to protest and encouraging impunity for police violence. As a result,
Indigenouscommui t i eso6 | eaders and members and human
have been the direct target of death threats, physical attacks, surveillance, stigmatisation and
smear campaigns. Judicial harassment and the instrumentalization of criminal |dve&ave
particularly significant; hundreds of community leaders and human rights activists have faced
criminal charges such as rebellion, terrorism, violence, usurpation, trespassing, disobedience or
resistance to an official order, obstructing public offgiabduction, outrage to national
symbols, disturbance or other public offent¥s.

Another important issue revealed by the examination of the conflicts is how the
privatization of services and privatization of power and coercion (another important tgfature
the neoliberal regulatory rearrangements) has benefited MRThe privatizatiorof power and
coercion, associated with policitsat reduce the abilityf the State to provideublic services,

has growrnn size and importance; the most frequienins d privatizationare paramilitary

307 Front Line Defenders (201%upranote 202; IntetAmerican Commission on Human Right, 154 Period of
SessionsPublic Hearings on Social Protest and Human Rights in the Americas, March 16, 17, 1912Mridihe:
<http://www.oas.org/es/cidh/multimedia/sesiones/154/default.asp> (last accessed 30 April 2017).

SBA] e xi s P'PrivatebSedumitysGuards: Privatized Force and State Responsibility under International
Human Rights Law, ( 2 ONOMStateMttors and International Law99-238.
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formations and private armies (security companigd).n t he context of Perubd
private security companies, mining companies have hired them and usetir@alyas a

private army (for instance, Forza).rehermore, Peruvian police, both as an institution and as a

labor force, has been partially privatized in the services of mining companies. Thus, a

convergence of public and private power has been increasingly used by mining companies to
confront and repiss the growing protest of Indigenous and peasant communities. As a result,

both private security guards and police forces working for the companies (Minera Yanacocha,

Rio Blanco Coopeand othershave been implicated in serious human rights violationis asc

arbitrary detention, torture and murdé?.

NotwithstandinghePer uvi an governmento6s persistent d
opposition to using the tdaffectedAridéeancommgratiaspands peop
despite its racist and deyatory connotations, peasant communities in the Andes have begun to
adopt and identify themselves as I ndigenous p
as a universal term by articulating their campaign arguments against mining projecth@long
main global axes of indigeneity: sovereignty, autonomy/ tirnicity, and the indigenous
environrtemusa,l .®pi ven Peruds weakened | and right
increasingly begun to claim the protection offered by internationajéndus rights regimes

such as the ILO 169 and the UNDRIP, which allow them to substantiate legal claims at the

309 Francesco Francioni and Natalino Ronzitti, Edéar by Contract: Human Rights, Humanitarian Law, and
Private Contractor§New York: Oxford University Press, 2011).

310 Charis Kamphuis (20:2012), supra note 174.

311wendy Coxshall (2010), supra note 262 at 44,48e Perez Mundaca (2010), supra note 197 a2220
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domestic | evel ( Negritos peasant Community

corresponding to t3eir needso (Conga case).
Overall in situations wheréndigenougights have been violated (directly or indirectly)

as a result of mining projects, the result is generally impunity for the perpetrators and lack of

access to justice at all levels for the affected Indigenous and peasantnities. Legal actions

taken in some instances either at domestic or international jurisdictieagdmze to

extraordinary length® be processed, have been delayed, dismissed, and or closed. Legal actions

and litigation, however, as a part of a braagteategy taken by Indigenouscapeasant

communities (particularly in Cajamarca and Piura against Minera Yanacocha and Rio Blanco)

have provided them opportunities to bolster their nascent organizations, by reaching and making

connections with local, regnal and national human rights NGOs, environmental and religious

organizations, and sympathetic authorities, by providing a focus and injecting critical energy and

attention that help to continue mobilizing their communitiésis, ncreasingly, Indigencu

c

a

communi ti es, in Peru and worl dwi de, have been

human rights to formulate *their struggles and

Legal remedies and compensatory approaches, however, cannot solve the problems
caused by pervastand dispossession and forced displacement. What is required is a critical
analysis of the alliances between multilateral institutions, MNCs and States, as well as the

centreperiphery patterns of dynamic inequality within the global political econoraxt N

312 Charis Kamphuis (2012), supra note 165 at-232.

313Boaventura de Sousa SantBpjstemologies of the South: Justice against Epistem{Bidelder, CO:Paradigm
Publishers, 2014) at 225; Joyce Green, Edndivisible: Indigenous Human Righfg/innipeg: Fernwood
Publishing, 2014).
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chaptemprovides a historical overvieof Indigenous peoples in Latin America, and discuises

encroachment otheirlands and environmem a global political economic context.
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Chapter 3: Indigenous Peoples in Latin America and the Global Political
Economy: A Historical Overview

Since the days when the sword and the cross made their way into the Americas,
the European conquest punished the adoration of nature, which was seen as the
sin of idolatry, with the punishments of whipping, hanging and burning. The
communion between nature and people, a pagan custom, was abolished in the
name of God and later in the name of Civilization. Throughout the Americas, and
the world, we are paying the consequences of this div(Ec&aleano, 2008)*

3.1 Introduction
La Oroya,aminingcity in the Peruvian Andesyhose inhabitants are mostlydigenous
and mestizo peopdeisclassified among the ten most polluted cities in the world tlaead
childrenof the cityarec al | ed ft he &hThe sdurce of thethalcananainhtion
is a polymetallic smelter and refineries plant constructed by U.S. Cerro de @apper
Corporation in 1922¢and currently operated lige USsb ased Renco Group |
Company It has been reported that for years free Run Company @pated the smelter plant
24 hours a day, continuously emitting toxic smoke laden with heavy nrethks densely

populated cit’ The pr edi c a me inhabitanfhaslbaen &so expesigneed by

SEduar do RaureéesdNotdMytedi in | PS, Inter Press Service, 21
<http://www.ipsnews.net/2008/0Q#Htureis-not-mute/> (retrieved 30 April 2017).

315 Marina Walker Guevard,a Oroya, children of lead: reporting on the health and environmental impacts of an
American mining company operating in a Peruvian toiaster Thesis, University of Missouri, 2008he

Bl acksmit ihen®portdbtse, Whrst Po]bdbuNed PomkesSegthembOep
<www.worstpolluted.org/reports/file/10worst2.pdf> (retrieved 30 April 20Rfna KrameryfiPeru: Listening to La
Oroya 06 i n Oxf am A0hZ online: a&tips:/Girdtpedsanloxfamamerica.org/2012/04/pksteningto-
la-oroya# (retrieved 30 April 2017).

31610 19001901, a syndicate was put together by North Americans James B. Haggin, J.P. Morgan, H. C. Frick, W.
R. Hearst, and the Vanderhileirs to set up the Cerro the Pasco Investment Corporation. It began to operate in the
Peruvian mining industry in 1906. David G. Beckene New Bourgeoisie and the Limits of Dependency: Mining,
Class, and Power i(PrincétdR dNevoeiseytPrincaioa UnpvérsityPRress) 1983) at 31.

317 Areli Valencia,Human Rights Trad@©ffs in Times of Economic Growth: the Lefigrm Capability Impacts of
ExtractiveLed Developmer(fNew York: Palgrave Macmillan, 2016); Anna K. Cederstav and Alberto Biniamd

La Oroya Cannot WalflLima: Sociedad Peruana de Derecho Ambiental y Asociacion Interamericana para la
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Achuar, Quechua, and Kukuma Indigenous communitiéfseAmazoniarregion Since B71, a
systematic disregard for environmental, social and human isipasied to devastatirvgater
and soil contaminatianon the areaaused first byJS-basedOccidental Petroleutns and t hen
Argentinab a s e d P | oil explaatian anld éxploitatioft® On December 2013, the death
of five Indigenouschildrenwas reportegdallegedlyas a result obil contamination; onef the
childrenwaspreviousy diagnosed with high levels of heametals(lead and cadmium) in his
blood 31°

The predicament of Indigenous communities in Peru and all over the Americas as a result
of mining and oil operationisas a long history and has multidimensional economic, political,
social and cultural causes and dynamics which have been instiwpedyted, implemented and
or enforced directly or indirectly-- by law. The everlasting material wealth accumulation, the
perpetual world economic expansion led by naBtates and business enterprises, while
undermining and shattering the wbking d the most vulnerable populations of the world,
including Indigenous communities, has its roots in the epistemology of perpetual material
accumulation and progress that guided the first European explorers arriving in the Americas in
late 19" Century. As gld had become the new mark of wealth in the modern European world,

the main objective of Christopher Col umbuso6 e

Defensa del Ambi ent e, 2002) ; Il nt er a RPublic HealthiCrismbao ci at i on
Oroya,Pery 06 onl i ne: d&ambricas.prg/grofest/doarunaan > (retrieved 30 April 2017).
88Cul tural Survival, APer u: FoQulwural S@iva 10Q0anoepy2014, online: Cl e an

<https://www.culturalsurvival.org/takaction/peruforce-oil-companycleanspills/takeactionforce-oil-company

cleanspills> (retrieved 30 April 2017); EarthRights International, Racimos de Ungurahui, Amazon, Watch

Legacy of Harm: Occidental Petroleum in Indigenous Territory in the Peruvian AmReport, April 2007.

3¥Ser viPrediu: Muerte de cinco nifYos de |l a etnia Achuar ge
30 December 2013, onlinehttps://www.servindi.org/actualidad/9859%etrieved 30 April 2017); & Republica,
AfDemandan I nvestigar Muerte SubilLaRepublealLitna BJiafluarg20®c huar e
online: <http://www.larepublica.pe/6®1-2014/demandainvestigarmuertesubitade-5-ninosachuaren-el-

corrientes> (retrieved 30 A 2017).
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silver; he had persuaded the king and queen of Spain to finance his expeditions for that
purpose’?°
Col umbusdé voyages were seen and celebrated
been planned and achieved e thame of the progress of humanitgt the Americas were
invaded EduardoGaleano writes, not discovered, since it had been inhabjtdteldndigenous
peoples who lived there for thousands of yeai po the colonial encountefhe Americas
were

not seen by the warriors and the monks, the notaries and the merchants who came in
search of quick fortune and who imposed their religionaitidire as the only and

obligatory ones. Christianity, born among the oppressed of one empire, became an
instrument of oppression in the hands of another, one which was taking history by

storm. There were not any other religions, there could be onéystitpns and

idolatries; other cultures were nothing but ignorance. God and Man lived in Europe;

the New World was inhabited by demons and
usurpation and plunder does not discover: it covers up. It does not reveal: itTodes.

be successful it needs ideological alibis that turn arbitrariness intGiaw.

Thus, in the Americas, inequality before the law lies at the root of real history. Yet
official history is written by oblivion, not memo#ry? Through the centuries, Indigenopsoples
and their lands have been exploited, despoiled of gold and silver, nitrates and rubber, copper and
oil; but their memories have also been usurpe
amnesia by those who have prevented them from l8tAdndeed] ndi genous peopl es

memory has beestolen appropriated, clouded or manipulated. In these lands, as in other

20Howard ZinnA Peopl eds Hi st ory -RrdsentNeveYold:HarpeeCdllinSRuldisherss : 149 2
2003) at 24.

$21Eduardo Galeandye Say No: Chronicles 196391 (New York: W.W. Norton & Company, 1992) at 1-180.

822 Eduardo GaleandJpsde Down: A Primer for the LookinGlass WorldNew York: Metropolitan Books, 2000)

at 201.

323Eduardo Galeandzenesis: Part One of the Trilogy Memory of Fit®ndon, UK: Methuen London Ltd., 1987)

at Preface.
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continents, ntraffickers in slaves have their

to bear the names of those whos! e t he | and and®l ooted the pub
This chapter providea historical overview of the origins of Indigenous peaples

contemporary problems and challenges, and lstlagsn within the global political economiy.

discussesghe current globalizatioprocess affecting them, and the prominent role played by

MNCs andinternational financial institutions (IFI&) such process. The focus of this chapter is

to highlight how the prevailing legal structures and doctrines in the twiesitgentury seem®t

be inspired by the colonial legal doctrines elaborated by Vitoria which validated Indigenous land

dispossession and the encroachment on their life and culture.

The chapter is divided in fivgectionsSectionTwo will discuss the violent Iberian conquest

and the issue of colonialism and racism initiated in tHecEHitury and its longasting effects on

the current economic, social and political situatiohndigenous communitiest will also

examine the Creole independence and new republic peri@th whmany economic and

political aspects made I ndigenous peopl esd si
SectonThree will discuss the current #Athird g

globalization process which encompasses the interventidi$son the economies of Lat

American states, and the increasingly prominent role played by MNCs. In this context of

intensifying globalization, powerful industrialized states have used international law and

multilateral institutions to create an international and globalized $gaiture’ a global system

of power-- which facilitates, promotes and protects transnational corporate aétiviarallel

324 Eduardo Galeano (200Gpranote 322 at @1.

Penol ope Simons, #Alnternational Lawés Invisible Hand

of Human rights, 0 i QorptrateRespdsidity foreHumae Rights Impacts: Bealvs .

Expectations and paradignf€hicagopABA Publ i shing, 2014) at 79; Mut hucumai
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to this analysisSectionT hr ee wi | | al so discuss Latin Amerii c
and the constitutional recogian of Indigenous peoplesnce the 1980s and 199@¢hich has
been considered byidemal s oud & @rojest thatsecofnizceéss mo
certain aspects of cultural difference while advancing economic policies that contradict
indigenaus rights to seifietermination and autonomy in practiée.

SectionFour will discuss the role of laand legal doctrinem this process of domination
and hegemony. Law, regarded as the most respected and cherished instrument of European
civilization, beame the most vigorous and effective instrument of European empire during the
violent conquest and colonization of Indigenous peofifekaw continued playing a crucial role
in shaping economic, social and political institutions during theipdsfpendencereole
republic, and it still plays a significant role in constituting, ordering and reordering elemants
national and international lewe} of economic, social and political life that underpin
asymmetries, inequalities and injusticBsctionFivewill pr ovi de a summary of t
main arguments, emphasizitige parallel predicaments of Indigenous peoples in the prdagnt

and the colonial periodnd the prominent role of law has played in shaping this situation.

ofNeoLi beralism in I nternat i oradalaw &dnd DevedoprmePdB; SusdnMarksp (201 1)
AEmpireds L dndiana Jogri2aloDGopal Ledal Studid49.

3%6Charls R. Rethmking Indig@nous Politics in the Age of ihedio Permitidg 6 0 ( 2NAOCL4A) 38

Charles R. Hale, Neoliberal Multiculturalism: The Remaking of Cultural Rights and Racial Dominance in Central
America, (2005) 280OLAR: Political and Legal Athropology Review 0 ; S h a n n@anger8up Biscalrses i

Human Rights and Multiculturalism in Neoliberal Mexicé ( 2 POLAR: Pdit&al and Legal Anthropology

Review29; Patricia Richard o bl ador as, |1 ndi genas an dsRightsean CliRutgers Conf |
University Press 2004).

327 Robert A. Williams, Jr Savages Anxietie$he Invention of Western CivilizatigiNew York: Palgrave

Macmillan, 2012);Lauren BentonA search for sovereignty: law and geography in European Empir€@8914900

(New York: Cambridge University Press, 201Bgter FitzpatrickModernism and the Grounds of Lgew York:

Cambridge University Press, 2001); Robert A. Williams,Thie American Indian in Western Legal Thought: The

Discourses of Conque@tlew York: Oxford University Press, 1990).
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For the purpose of this dexgation, the term Latin America refers to all countries on the
American Continent from Mexico sowtlard, plus the Spanisspeaking countries of the
Cari bbean and Brazil. The term dédLatin Americ
contested by Indgnous peoples because they are expression of the Euioliesian
colonization beginning in the %nd 16 century, and they are foreign to their struggle. Since
1992, Indigenous peoples have increasingly embraced theAiayaeyalalLand in full
matuity), a term the Kunas peoples of Panama use to describe the continent, as an alternative to
Euro-centric terms such as Latin America and the Ameni€as.
32 Hi storical Overview and the Origins of Toda
The estimated number of Indigenous peoplabénworld isapproximately 370 million
occupying 20 per c e nspreadfacrossh7é coenaiestworldwsde,t er r i t or
representing 5 perce*t of the worldds popul at
In Latin America, according to some estimates, there are approximatelylih mil
Il ndi genous peoples, who represent ®1d percent

percentage terms, there is a large variation in the proportion of Indigenous peoples in national

8Marc Becker, fiMoving Forward: the FoumMNAGAIIHNt i nent al
2009;Walter D. Mignolo,The Idea of Latin Americ@Malden, MA: Blackwell Publishing, 2005); Juan Houghton
and Beerly Bell, Indigenous Movements in Latin Ameritiae Centre for Economic Justice, 2004, online:
<https://otherworldsarepossible.org/sites/default/files/indigenous_movements_latin_amoegbdon_bell
2004.pdf > (retrieved 30 April 2017).
329 United Nations Department of Economic and Social Affaigsst at e of t he Wor | |[Mews | ndi gen
York, 2009 at 1 and 84; Gillette H. Hall and Harry A. Patrinos, Hddigenous Peoples, Poverty and Development
(New York: Cambridge University Press, 2012) atA€curate statistical figures of Indigenous population in the
world are not available due to several reasons: Issues of not acknowledging indigenous populations; manipulation of
official census data; and Indigenous peoples making themselves invisiblgategisresponse to the history of
colonialism, discrimination and racism. In addition, in Latin America, due to the official policy of assimilation
practised until recently by most States, Indigenous peoples were generally considered under the tptsgamyte
and therefore hidden from official statistics which was also reflected in international and intergovernmental
organizationbés statistical reports.
Donna Lee Van Cott, @l batniAgreerd wsa , RAnullBelisd of fliiBali t i cs i n
Science885-405 at 385.
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populations; although precise figures can be difficult to determitinecertainty, it is generally
agreed that Indigenous peoples represent statistical majorities in Bolivia and Guatemala, and
form a significant minority population in Peru, Ecuador, Belize, Honduras, and Mexico. For
instance, in Guatemala Indigenous jples represent about 66 percent of the population; in
Bolivia 62 percent; in Peru 47 percent, in Ecuador 43 percent, in Belize 19 percent, in Honduras
15 percent, and in Mexico 14 percétt.

Among the major issues confronting Indigenous peoples today ivaspe social,
economic and political exclusion, as well as widespread discrimination and marginalization.
They are at the bottom of the so@oconomiepolitical scale; they lack or have less access to
justice and security, and are often implicated irflacirand forced displacement as a result of
the expansion of extractive industries. National legislation may result in direct or indirect
discrimination against them. This critical situation has been documented by UN reports on
Indigenous peoples since8@®**2 The 2009 UN ReportotheSt at e of the Worl dos
Peoplesconfirms that todayhte situation of Indigenous peoples continues to be critical,

Indigenous peoples face systemic discrimination and exclusion from political and
economic power; thegontinue to be overepresented among the poorest, the illiterate,

the destitute; they are displaced by wars and environmental disasters; indigenous peoples
are dispossessed of their ancestral lands and deprived of their resources for survival, both
physial and cultural; they are even robbed of their very right to life. In more modern

331 Ferran Cabrero, et alCiudadania Inter Cultural: Aportes desde la participacion politica de los pueblos

indigenas en Latin Amerid@New York: Programa de las Naciones Unidas para el Desarrollo, PNUD, 2013) at 20

21; InterrAmerican Development BanKperational Policy on Indigenous Peoples and Strategy for Indigenous
DevelopmentWashington D.C., July 2006, at 47.

332 José R. Martinez Cob&tudy of the problem of discrimination against indigenous populations
(E/CN.4/Sub.41986/7 and Add4). Addendum 4, containing the conclusion, proposals and recommendations of

the Special Rapporteur, was issued as a UN Publication, Sales No. E.86.XIV.3, see introduction, paragraph. (f); See
also Report of the High Commissioner for HuniRights on Indigenous Issues, E/CN.4/2006/77, 27 February 2006,

at 3, para. 2.
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versions of market exploitation, indigenous peoples see their traditional knowledge and
cultural expressions marketed and patented without their consent or participation.

Furthermore, according to the conventional poverty indicators (defined in terms of cash income

and market consumptiofj? a highly disproportional percentage of Indigenous peoples are

among those who are poor and extremely §&dn 1994, a World Bank regiohassessment on

living standards among Indigenous peoples in Latin America found systematic evidence of

socioeconomic conditions far worse than those of the population on average; more than ten years

later, a 2006 followup study found that Indigenous péegstill consistently account for the

hi ghest and fistickiesto pov¥rty rates in the
To fully understand I ndigenous peoplesd cu

impositions they endure throughout the region, it is atuoi contextualize this situation within

Latin Americads nomi nal dranked byrcentuiiege of authavitariar h ¢ o

exercise of power, deep inequalities in the distribution of income and wealth, and racial/ethnic

333 The United Nations, Department of Economic and Social Aff8rs,at e of the Wor |[Mews | ndi ge
York, 2009 at 1.

334The conventional poverty indicators and paramsetiefined on the basis of the Western concept of development,
andconstructed around cash incomes, consumption and food expenditures within a market-Badezhsiconomic

setting, have been criticized and challenged because theyt doequately refta the realities of many indigenous

peoples. Important neimcome indicators such as lack of voice or power in political and bureaucratic system, the
nortrecognition of the collective rights of Indigenous peoples, their removal from ancestral landsialad itrof

access to basic infrastructure and social services, quality of environment, among others, should be taken into
consideration. See Victoria Tawliorpuz, Chairperson, Address to the opening of Fifth Session of the UN

Permanent Forum on IndigamoIssues, New York, 15 May 2006; Report ofltiternational Expert Group

Meeting on the Millennium Development Goals, Indigenous Participation and Good Governance, UN Permanent

Forum on Indigenous Issues (UNPFII), New York;266May 2006.

S%Ethan Freedmn, fAPoverty Rates Strikingly HintgrRresASeovicegy | ndi ger
Washington, June 20, 2012, online: < http://www.ipsnews.net/2012/06/paagesstrikingly-high-among
indigenouspopulations/> (retrieved 30 April 2017); Maker ana, A The Ki ds LeftheNBae hi nd b
York TimesOp-Ed, March 20, 2013, online: <http://www.nytimes.com/2013/03/21/opinion/grereads-left-
behindby-the-boom.html> (retrieved 30 April 2017).

336 Gillette H. Hall and Harry A. Patrinos (20), supranote 329 at 344Gillette H. Hall and Harry A. Patrinos,

Eds.,Indigenous Peoples, Poverty and Human Development in Latin AmBiesa York: Palgrave Macmillan,

2006).
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and cultural fragmentimn, marginalization, and discriminatid®. L at i n Aumjast i ca 6 s
socioeconomic and other power structures have emerged out of a host of interconnected factors,
including the violent and traumatic Spanish and Portuguese conquest, abusive coloind rule,
process of land concentration, and the emergence of powerful elites. The consolidation of the
elites was linked to the effects of an unfair international division of labour which was established
during Latin Ameri cads «tondependeack intpgeatsonh intathed r e i n
international liberal economic system as a supplier of raw materials to industrialized #ftions.
Furthermore, the creation and modernization of military and police institutions in'the 20
century shored up oligarchiechocracies that alternated in power with arbitrary dictatorships.
3.2.1 The Violent and Traumatic Iberian Conquestand Colonization

The exploitation and domination of Indigenous peoples in Latin America, the
dispossession of their land and the concentrationeaftiy, property, and land in the hands of the
few began with the violent conquest and the subsequent establishment of the Spanish and
Portuguese colonial system. 1492 marks the moment when the current era of globalization
beganandthe beginning of the ntern European ar whosegrofound effects and legaciase

still felt and prevalent in almost all Indigenous nations and communities in the vast regions of the

337 Several authors have termed the elected civilian governments that enmekgéid iAmerica in the 1980s as
Anominal o, ilow intensityo or fAdelegativedo democracies.
largely cosmetic models. They manifest some of the forms associated with modern liberal democracy (e.g. voting in
periodic multiparty elections and official separation of public powers), but leave historical inequalities and
exclusions, and established centers of power substantially intact. Ethnic and other minorities suffer not only
discrimination but murderous viemce. In particular, military power continues, to varying degrees, to wield an
effective veto over government decisioraking after the advent of a civilian government. See Susan Mdré&s,

Riddle of All Constitutions: International Law, Democracy anel @ritique of IdeologyOxford: Oxford University
Press, 2000); GGountetpantsnselected H3says owreAuthoritarianism and Democratization
(Indiana: University of Notre Dame, 1999); Barry K. Gills, Joel Rocamora and Richard Wilson, @ddntensity
Democracy: Political Power in the New World Ordé&ondon: Pluto Press, 1993).

3% Richard L. Harris and Jorge Nef, EdSapital, Power, and Inequality in Latin America and the Caribbean

(Lanham, Maryland: Rowman & Littlefield Publishers, Irn@008) at 123; Louis Lefeber and Liisa North, Eds.,
Democracy and Development in Latin Amer({Taronto: CERLAGYork University, 1980).
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Americas®*®When the firsexplorers arrived in the AmerisaEurope was dominated by the
fever and passion for gold and mone§pain like other European states, sought gold which had
become the new mark of weaftl! What followed were massive and cruel enslavement and
killings of Indigenougpopulation in the Caribbean Islanaisd later in Central arBlouth
America.

The new colonized lands that produced gold and silver revolutionised markets in Europe
and launched the first stages of the European modern and capitaiBtereen 1530 and 1650
alone, Spain received 181 tons of gold and 16,887 tositvef from its colonies in the Latin
America3* Peru (vhich at the timencluded Ecuador and Bolivia) and Mexico became the
heartlands of the Spanish Empire, not only because of their rich mines but also because of their
large Indigenous populatienMita, the forced labour of the native peoplas an official
policy, which often meant theife factoenslavementAccording to Bartolomé de Las Casas,
Il ndi genous peoples fAwere habitually subject t
exploitation thahumans have ever devised for felkowu m a #?dnded,

[T]he brutal nature of the conquest and the Spaniards' exploitation of their new lands
to serve Spanish and world markets led to sudden fdasaby the native
population.The conquerors reducedtive populations to poor, often landless,
communities working [in mines, textile mills], plantations and large estates [...] great
inequalities in land distribution accompanied a postarcture designed to maintain

339 Anthony Hall, The American Empire and the Fourth World: The Bowl with One Spoon, Paif\amgreal &

Kingston: McGil-Que ends Uni versity Pr esFEeCoRquestd)Amarita: The Quéstomet an T
of the Othel(New York: Harper & Row Publishers, 1984) ab4

340Howard Zinn R003),supranote 320at 1-4.

341 CelsoFurtado,Economic Development of Latin Ameritistorical Background and Contemporary Problems

2" Ed. (Cambridge: Cambridge University Press, 1978) at 22.

342 Bartolome De Las Casa&,Short Account of the Destruction of the Indissndon: Penguin, 1992) at 13; Lewis

Hanke, AThé&AndbilemAral aywvssi s, 0 i n John IRdiaalaboriinsthe Bgamish ldies: S. J. E
Was There another SolutiofiBoston: D.C. Heath and Company, 1966) ab98
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systems of land tenure and labour ielain which rural workes were tied to the
large farms:*3

For instance, in the Santa Barbara mercury mines located in Huancavelica in central highland
Peru, most of the forced Indigenous labourers died swiftly as they worked in extremely
unhealthy and unéaconditions®*** The cruel and lethal exploitation in the Potosi silver mines,

located inwhat is nowBolivia, was similar. While Dominican friars Rodrigo de Loaysa and

Domi ngo de Santo Tomas described ityasamle " a
mout h of Hell 06 consuming annual |l yheVicemysands o
Garcia Hurtado de Mendoza declared that the mine was the principal backbone or support of the
colonial systeni*® The labour in the mines was so exhausting laazardous that it led to
Pneumoconiosis, described as the n¥Somet profe
observers considered the entire coloni al epoc

organization for the exploitation of thé i &% . 0

In addition to severe forced labour conditions, Indigenous populations were subjected to
heavy tribute and demand for personal and domestic services, and violent oppression and
repression. The Iberian colonizers and their descendants soughtrtd bahgenous
populations as a means of generating tax revenue. In order to be able to meet their obligations,

fithe Indians would sell their children and their lands to the merchants. Failing to meet their

343 Jack A. GoldstoneRevolutions: Theoretical, Comparative, and Historical Stu@@ Diego: Hartmurt Brace
Javanovich Publishers, 1986) at 195.

344 Henry Dobyns and Paul Doughferu: A Cultural History(New York: Oxford University Press, 1976) at 122.
345 | ewis HankeThe Imperial City of Potosi: An Unwritten Chapter in the History of Spanish Am@reaHague:
Martinus Nijhoff, 1956) at 3 and 25.

348 |bid at 25.

347Victor A. BelaundeMeditacionesPeruanas (Lima 1932) at 11. Quoted at Lewis Hankapranote 345at 36.
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obligations, very many died in consequence,s&mmm torture and others from cruel

i mprisonment, since they were treated*®i nhuman
European conquest and subsequent colonization meant not only the dispossession of

|l ndi genous peopl es the destructdos of theircecomomic, social,andi es bu't

political systems, their cultural traditions, and the extermination of much of their population.

Indeed, according to Las Casas, the wickedness and suffering of the conquest and colonization of

the Americas \&s on such a scale th@obody will ever really learn the full extent of it until all

is revealed on the Day of Judgment; it would be impossible to depict in all their ugly and

horrendous detail t*lkamad rAmaeya ampealn mtt § oawl tt ,i efsE

encroachments frequently were accompanied by the slaughter of the children, women, and men

who stood in the way. For many of the people who survived, the Europeans brought disease and

slavery...resulting in human suffering and turmoil on a massivé s€°Thie native population

experienced a catastrophic demographic collagteout parallel in world history®! considered

by Todorov as the figrea*est genocide in human

Fray Toribio de Paredes de Benavent enon 8J Edndiaren Pl ague
Labour in the Spanish Indies: Was There Another Solu{iBo8ton: D.C. Heath and Company, 1966) 44 at 45.

3498, de Las Casa3he Tears of the Indians: Being an Historical and True Account of the Cruel Massacres and
Slaughters of Atwve Twenty Millions of Innocent People Committed by the Spaniards in the Islands of the West

Indies, Mexico, Peru, Et&An Eyewitness Account written by B. de Las Casas, translated into English by John

Phillips and Published in London in 1656, (Baddasau: SoMa, 1980) at 66.

350 James Anaydndigenous People in International LaiMew York: Oxford University Press, 2004) at 3.

351 For instance, on the Hispaniola Island, where Columbus first arrived, from 1494 to 1508 over three million

Indigenous Arawakbad perished from war, slavery, and the mines; thus, in 1508 there were 60,000 people left; by

1515 there were about 50,000 people; by 1550 there were 500, and by 1650 a report shows none of the Indigenous
Arawaks or their descendants left on the IslaBde Howard Zinn (2003), supra note 320-&@t 9n the case of

Peru, according to David N. Cook, Perubs estimated nat.
between 12 and 16 million people (perhaps as high as 30 million); that popdéditio about 1.3 million in 1570

and to only around 700,000 in 1620, a total decline of about 95 percent or perhaps more! In the case of Mexico, the

most reliable studies place the fp@nquest populations, as of 1519, at around 25 million; for 1528gtre is 16.8

million, for 1580 it is 1.9 million, and for 1605 it is 1 million. David N. Co@lemographic Collapse: Indian Peru,
15201620(Cambridge, UK: Cambridge University Press, 1981); Peter F. KIR&m; Society and Nationhood in
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3.2.2 Colonialism, Race and Social Stratification

There is no doubt that the desfor material wealth and the impulse of domination
motivated the I beriansd inequities and atroci
notions of racial and cultural superiority wh
beings, halfwayp e t we e n  me #P°AsaQriltielebaadaTddrp. point out, considering
|l ndi genous peoples as #fAinferior and | ess than
[European] elites established a system of economic exploitation and repression that embedded
for ms of discrimination and pr &jThuiaccerdingtoat r e m:
Juan Gin®s de SepW% veda, one of Spainds forem
chronicler of the Spanish kingzarlos V and Felipe I,

Indians inAmerica, being without exception rude persons born with a limited

understanding and therefore to be classesas a naturaought to serve their superiors

and their natural lords the Spaniards. Spaniards have an obvious right to rule over the
barbarias because of their superiority. In prudence, talent, virtue, and humanity Indians
are as inferior to the Spaniards as children to adults, women to men, as the wild and cruel
to the most meek, as the prodigiously intemperate to the continent and tepgpetdteat

| have almost said, as monkeys or beasts to men. How can we doubt that these people, so
uncivilized, so barbaric, so contaminated
justly conquered by such axcellent, pious, and most just kings drydsuch a humane

nation which is excellent in every kind of virtue? These inferior people require, by their
own nature and in their own interest, to be placed under the authority of civilized and
virtuous princes or nations, so they may learn, from tlghtmwisdom, and law of their

the AndegNew York: Oxford University Press, 2000) at 49; ThomaS&dmore, et alModern Latin Americag"

ed. (New York: Oxford University Press, 2014) atZ2.

352 Tzvetan Todorov (1984%upranote 339 at . Itis importantto note the devastating effectstoé diseases

brought by the Iberians: smallpox, measles, typhus, plague, influenza, malaria, and yellow fever on Indigenous

popul ations. The Euroasian sicknesses fconquered the A
weakened Amerindianresistca e t o out si de do mBamnaaDieoDiseage abdaNew WorldN. Co o k ,
Conquest, 1492650(New York: Cambridge University Press, 1998) at xv.

353 Tzvetan Todorov (1984%upranote 339 at 146.

¥Jose Carlos Orihueal a a HeconBuyofenaraging exractives iy BoliviaTBtwadoP o | i t i
and Peru, o in Ant hsopmagoteB45hbtlBi.ngt on (2012),
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conquerors, to practice better morals, worthier customs and a more civilized way of
life.3%°

Unlike Gines de Sepulveda, Francisco de Vitoria, one of the foremost SpaniShareist

theologians and jurists of the" 6entury,asseredthat the Indigenous peoples beleddo

the universal realm they shdreith all other human beings ameerebound by theus

gentium yetVitoria was emphatic in claiming that theyerenot of the same stature as the

Spanish themselves. Indigesagocial and cultural practiceditoria affirmed, wee at

variance from those required by universal norms, wivete reflected in Spanish practices.

In fact, Vitoriaarticulated a legal justification for the conquest and for taking over Indigenous

peopls & | ands, based on cultural di f*®lBIinences bet
with Gines de \terparduaithad,a 6s Vvi ews,

These barbarians are unsuited to setting up or administering a commonwealth both
legitimate and ordered in humandarivil terms. Hence they have neither appropriate
laws nor magistrates fitted to the task. Indeed, they are unsuited even to governing
their own households; hence they lack of letters, of arts and crafts (not merely liberal,
but even mechanical), of ggsnatic agriculture, of manufacture, and of many other

things useful, or rather indispensable, for human use. It might therefore be argued that
for their own benefit the princes of Spain might take over their administration, and set
up urban officers angovernors on their behalf, or even give them new masters, so

long as this could be proved to be in their interest, or take charge of them as if they
were simply children. There is scant difference between these barbarians and madmen,;
they are little or nanore capable of governing themselves than madmen, or indeed

than wild beasts. They feed on food no more civilized and little better than that of
beasts. éln this connexion, what was said
might be relevant. Althese barbarians appear to fall under this heading, and they

might be governed partly as slaves.

355 Juan Gines de Sepllvedzemécrates Segundo o de las justas causas de la guerra contra los Ediiién
critica bilinglie, traduccidnastellana, introduccién, notas e indices por Angel Losada (Madrid, Instituto Francisco
de Victoria, 1951) at 383.

%As Fitzpatrick puts it, Vitoria conceived as the beni
consummate legitimation for o the more spectacular rapacious imperial power. See Peter Fitzpatrick,
ATer mi nal Legality: Imperialism and the (de) Compositi

Eds.,Law, History, Colonialism: The Reach of Emp(kanchester: Manaster University Press, 2001) at 9.
357 Francisco de VitoriaPolitical Writings edited by A. Pagden and J. Lawrance (New York: Cambridge University
Press, 1991) &90-291.
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Thus, according to Vitoria, indigenous peoples (although they met some standards of rationality
sufficient to possess rights @ddminiun) could be characteezd as fAunf it o, bar bar
uncivilized, because they failed to conform to the European forms of civilization.

Spanish notions dfimpieza de Sangr@urity or cleanliness of blood) also worked in
constructing racial discrimination and stratification aigito subjugate and control Indigenous
populations and other subjugated populations such as Afritampieza de Sangre
manifestation of race as lineage or genealbgy, been used in the Iberian Peninsula from the
mid-15th century to persecuteanddi r i mi nat e agai inJgwsarfdNesimsChr i st i
who had converted to Christianity but consi de
Americas, one of the effects of thenpieza de Sangmas the construction of divisive and
segregated work] theRepublica de Indio§epublic of IndiansandRepublica de Espafioles
(republic of Spaniardsf2 The implementation dfimpieza de Sangrie the Americas was
fuelled by the numerous rebellions organized by Indigenous peoples and African slaves and by
the perceived religious heterodoxy of these populations, many of whom retained aspects of their
ancestral religious systems alongside their forced avowed Cathofi€ism.

Based on the ideology of racial and cultural superiority (racism and ethnocentrism)
entrenched in their minds, attitudes, and behaviours, the Eurgtgssestablished a racially
hierarchical colonial system. At the top, the white Spanish sector, which included less than two

percent of the sixteerdtentury population, was the most powdnd prestigious; at the very

%8Nel son Manrique, fASituation de BS0d%Ps adre soluemdaErmdntFo nd
historia?( Li ma: Escuel a para el Desarrollo, 1992); Nelson M:
de la conquista de AmericaMécanograf) Lima: DESCO, 1993.

¥peter Wade, fARace i n L a tEd., A Compeniontalatin American ADterépolagp h Po ol e
(Malden, MA: Blackwell Pub., 2008) at 179.
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bottom, the Indigenous people, who constituted over 95 percent of the population, were
subjected t@xploitation andnerougaxes and othexactions>®°

The hostility between races and the ideological tension and contr@fe¢lsy/notion of
European racial and cultural superiority are embodied in the contrasting opinions and arguments
of Juan Gines de Sepulveda and Bartolome de Las Casas who participated and expounded their
ideas at the Valladolid Debate in 1550 on the huomedition of Indigenous peoples aod the
nature of the methods used to extend the Spanish empire in the Americas. The central issue at
theValladolid Debate was the justice of waging war against Indigenous peoples. Sapulved
made plain in his Democradreatise, despite its complex and often confusing argument, that he
considered Indigenous peoples barbarous, uncivilized, unteachable, and natural slaves according
to the Aristotelian concept. The Spaniards were amply justified in carrying on war dlgeamst
as an indispensable preliminary to Christianizing tR®rhas Casas, on the other hand,
denounced the atrocities committed against Indigenous peoples by the Spaniards blinded by
greed and arrogance. He acknowledged the basic equality of all humgs &ethconsidered
illegitimate the subjugation of indigenous peoples and the plunder of their lands and resources.
Spain and Europe, he argued, might try to evangelize in the Americas, but by example and
dialogue, not by imposition, threat and exploitafieh

The Valladolid Debate is a unique historical event. For the first time, and probably the

|l ast, a colonizing nation officially convened

360 Thomas E. Skidmore, et §2014), supra note 351 at 23; Magnus Morfagce Mixture in the History of Latin
America(Boston: Little, Brown and Company, 1967)6ét

361 Juan Gines de Sepulveda (195ljpranote 355.

362 Bartolome de Las Casds, Defense of the Indians: The Defense Against the Persecutors and Slanders of the
Peoples of the New World Discovered Across the, Seasslated and edited by Stafford Po@eKalb: Northern
lllinois University Press, 1992).
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into the justice of the methods used to extend its empirghEdirst time, too, and not the last,
we see an attempt to stigmatize an entire race as inferior, as born slaves according to the
Aristotelian theory*®® As Lewis Hanke argues, the heated and bitterteatfasSepulveda and
Las Casas in550 produced no & decision, nor has agreement been reached by later
generation on the true meaning of their confrontaanhe asksi Can we not see in
Valladolid Debate yet another illustration of the fact that some of the past history is also a
contemporary histo y 340
Although the colonial period signified a process of oppressive and violent dispossession
of Indigenous peopléands conditioned and reinfoidby notions of racial and cultural
superiority, the posindependence period, particularly th@" centuy, deepeng and expanded
this phenomenon.
3.2.3 Independence and the NevRepublicas Criollad®® (Creole Republics)
As Anghi e points out, the fdcivilcolanialng mi ss
state in its relationship with minoriti€®> including indigenos peoples. Formal political
independence from Spain and Portugal during the first quarter of theefury did not
substantially change the social and economic inequalities that existed within the colonial system.

Patterns of economic and political esgédition of indigenous peoples, the unfair system of land

363 _ewis Hanke All Mankind is One: A Study of the Disputation between De Las Casas and Gines de Sepulveda in
1550(DeKalb: Northern lllinois University Press, 1974).

364 |bid at 146 and 160; Lewis Hank&ristotle and the American Indians: a study in race prejudice in the modern
world (Bloomington: Indiana University Press, 1959).

365|n Latin America,Criollos (Creoles) are referred to Americhorn elite of Spanish descent, and involves a

presumptionofcultr al and physical O6whi teness6 and or racial pur
unstable social category considering that by the nineteenth c&riotlps were largely of mixed race. See Liliana
Obregon, ACompl et icongciousnessiahdiintemational kaw in rineteeatttuey Latin

Ameri ca, 0 i n KternatonaDlrad and Itk Othdtigdew York: Cambridge University Press, 2006) at
248249.
366 Antony Anghie,Imperialism, Sovereignty and the Making of InternagilbLaw(Cambridge: Cambridge
University Press, 2005) at 10.
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tenure, and the economic dependency established during the Spanish colonial period were
institutionalized, perpetuated, and even deep
oligarchic elite (wirch included the military, the wealthy landowning creoles, and the Catholic
church), supported first by British and then by North American (mainly US) capitalist investors.
Indeed, independence wias the Creolestheminority classhatassumed powefter the
withdrawal ofSpanistrempirel ndi genous p sgepeftalgrendaineddhe same i o n
with someexceptionsand in manycases wremuchworse tharin the pas®’ As Clavero points
out, thenineteenth centuryas after thesixteenth century, theost lethafor Indigenous
peoples in the Americak b e r i a n a ultdral supremadandostrighti@cism werehe
driversof dispossession argkenocide afteindependencé®®

The new fAcreole republicanodo st gtotedthee mer ged
hegemony and privileges of the European and creole elite, which constituted less than 8 percent
of the populatiorf®® These states recognized neither the raultiural and multiethnic
character of the society nor any civil and political rigbtindigenous peoples who at that time
constituted about 75 percent of the population; they officially excluddidenous peoples from
the political system and public lifé°

Ethnic and racial hierarchy, during this period, became even more entrenthed in

society; racism as a way of social and political domination became more pervasive than in the

%"Rodol fo Stavenhagen, fiDerechos Humanos y Ciudadani as
Eds.,Ethnicity, Citizenship and Belonging: Practices, Theory and Spatial Dimen@#attid: Iberoamericana,

2011) at 122; Brooke Larsomrials of Nation Making: liberalism, race, and ethnicity in the Andes, 181D

(Cambridge: Cambridge University Press, 2004).

368 Bartolome Claveroiay Genocidios Cotidianog2011),supranote lat 107108.

369 Rodolfo Stavenhageithe Ethnic Question: Conflicts, Development, and Human R{@bts/o: United Nations

University Press, 1990) at 43.

370 Rodrigo MontoyaAl Borde del NaufragioDemocracia, Violencia y Problema Etnico en el P@viadrid:

Talas Ediciones S.L., 1992) at 41.
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colonial period. Old colonial racism and ethnocentrism intersected with rféeehgury
Ascientifico doctrines of irnantaidngapowey gireceure t o p
which denied political representation and economic, social, and culturaltoghts Indigenous
populatonSi m- n Bol 2var, a Venezuelan creole, one ¢
independence movement, considdred di genous peoples fAbarbarians
al most savages, without mo P aAccoplingitonhisivigwl es whi ¢
Al ndi anso were not capab lfiadiacoivasihempatiblevthitreg a po
concept otitizenship When Bolivar became president of Peru @-8826), he decreed the
elimination of indigenous communities and approved the private distribution of their lands
between their members, specifying that land titles would be granted only to those wigednana
to read and write the official language, Spafféh n f act, Bol i varés deci si
acquire by purchase, deceit, or force the lands of many Indigenous communities that had hitherto
eluded them. Bolivar also distributed state lands arh@gupporters, extending thacienda
system into which more Indigenous peoples were incorporated as serfs.

Led by the creole elites, the new Latin American republics became peripheries within the
international global economyh€& present internationaivision of labour: on the one hand,
industrial, and prosperous centres (Western Europe and later U.S.), and, on the other hand, non
industrialized and marginalized peripheries, among them Latin Am&egan with the
establishment and expansion of Spamist Portuguese colonialism in the sixteenth and

seventeenth centuridsrom 18661880 to 1930 fundamental so@aonomic structures and

SMCecilia Mendez, fARep¥%Wblica sin Indios: La T@dicdoni dad I
y Modernidad en los Andé€usco: Centro Bartolomé de Las Casas, 1992) 2217
372 Adolfo Figueroa, Teofilo Altanmano and Denis Sulmorocial Exclusion and Equality in Pe(Geneva: ILO,
1996) at 50.
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political institutions that would shape Latin
developed. During this pedpknown as the initiation and expansion of (trhdsed export
import) growth, Latin America became more integrated into the international economic system
in which it exchanged minerals and agricultural commodities for the manufactured goods of
Europe anceventually North America. The new international economic system fastened a new
dependency on Latin America, witinst Great Britain and later the United States replacing
Spain in the dominant rofé3 This new dependency and the events at the industribtientres
would be decisive and would sharply shape and
idevel opment . 0

The meani ng of t hisasubject ahdelfiate beyand thescogeroftthis
thesis. However, this thesis concurs with Escobar and Estevargimthat in the aftermath of
World War 1l a new global economic system emerged in which the essential trait of the Third
Worl d was its poverty and the solution was ec
Adevel opment 06 di s c o ulesase aanacthanipnt chaontroland event ual
interventions in the Third World, influencing both social and economic redfifiés.
Bebbington points out

Many academics, especially social scientists, have seen a range of sins pass for
development. At differenttimésh ey have seen fAdevel opment o
further domination of Amerindian cultures by processes of modernization, of Latin

America by the global capitalist North, of women by men, of environment by political

33 Thomas E. Skidmore, et al. (2014ypranote 351at 4257.

$74Gustavo Esteva, Salvatore Babones, and Philipp BabditieyFuture of Global Development: A Radical
Manifesto(Bristol, UK: Policy Press, 2013EscobarEncountering Development: the Making and Unmaking of the
Third World(New Jersey: Princeton University Press, 1995); Gilbert Riet, History of Development: From
Western Origins to Global FaitfLondon,UK: Zed Books, 2014).
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economy and so on. Even if devahoent is supposed to imply betterment, progress and
expansion, it has in fact meant marginalization, exclusion and disempowéffnent.

I n order to question the assumptions behind t
ambiguous dichotomy thatthatens fAdev/iehadegmemetv el opment & can i m
backwards,/bhéat hes e mdbiudwncoiiviilziezZded o) , t hi s th
place the word in quotatiamarksthroughout the text.
Due to the European and Nowmericancountrie® demand f or miner al s
the end of nineteenth century, the presence of mining became crucial in the political economy of
Latin America, particularly in the Andean region (Peru and Bolivia). In the case of Peru,
controlled by U.S. compees, above all Cerro de Pasco Copper Corporatiemining industry
allowed a fruitful subordinate role to Peruvian magnates; from the early 1900s, it also built a
friendly legal infrastructure and commercial framew&kThis economic pattern supportad
underlying laissefaire and conservative political economy: the Peruvian business elite needed
the state only to impose order and pass laws favourable to their foreign partners, butvaick not
an interventionist staf€! The prominence of extractivadustries and the pattern of its
development played a significant role in shaping weak and ineffective institutions and states, as
well as entrenching deep, racial inequity in the region. As the growing European and North
American demand for agriculturatqulucts and minerals raised the value of land, the great

landowners launched assaults on the surviving native community lands. Thus, thousands of

SA. Bebbington, fAGeographies of Dd@oaferenperoklatn i n Latin A
Americanist Geographers YearbobB5, at 130.

376 Juan Carlos Orihuela and Rosemary Thorp (20d)ranote 354 at 32.

377 |bid.
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indigenous communities were brutally dispossessed of their lands and forced to live on marginal
lands or to wik as seasonal cheap labourers on the large efquusedestates’®

As thelndigenous communities resisted and organized rebellions against this process of
brutal dispossession, Latin American elites began to depend on military forces to suppress them.
By the late 19th century, the state came to rely more and more on coercion to maintain the
stability and expansion of the new economic and political order. Hence, by the turn of the 20th
century, relatively modern military institutions were created torobhtdigenous and peasant
upheavals antb guarantee the dominance of landlords and oligarchies allied to foreign capital
(mostly from the U.S.), which had taken over key sectors of the economy, especially in mining
and oil . Lat i n oAomgwas deepfy affeqbed byithp $uecessidn oféwo
world wars and the Great Depression of 1929; these events generated great incentives for the
development of infrastructures needed to diversify their economy and overcome their
dependency on the exportmimary products. The whole region became involved in a new
Adevel opment -Sudbstitatiorelndystrializatiom(pSy.r This new model of
"development" was introduced in Latin America under the protection of the oligarchic states and
evolved undethe conditions of the international economic order estaéd at Bretton Woods in
194437°

The 1 SI policies deepened Latin Americaos

general and the U.S. in particul&mce ISI took place in a highly neegalitarian, exclusionary,

378 |did at 33-34; See also Rosemary Thorp, et Bhe Developmental Challenges of Mining and Oil: Lessons from
Africa and Latin AmericgNew York: Palgrave Macmillan, 2012).

37% James Petras and Henry Veltmeygocial Movements in Latin America: Neoliberalism amghiar Resistance,
(New York: Palgrave Macmillan, 2011) at 11; Henry Veltmeyer, eNalgliberalism and Class Conflict in Latin
America: A Comparative Perspective on the Political Economy of Structural Adjugtdoemtdmills, Hampshire:
Macmillan Press td., 1997) at 913.
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and racist context, the already highly inequitable income distribution was reinforced. Far from
being selsustaining, economic growth was artificial and induced by external f&éfohs the
Andean countries, the push to diversity wadically weakened by the relatively early recovery
of primary exports (tin, copper, silver, bananas, cacao, sugar, oil), inhibiting any possible
incentive to diversify their economié¥. By the late 1960s, the stagnation of ISI, growing
inflation and unmployment, and the emergence of political violence and stronger social
movemend in both urban and rural areas gave rise, in many Latin American countries, to
ibureaucratic aut hor it a@PTeayearslaeg homeveniertheed by t
weight of the foreign debt crisis, persistent economic crisis, increasing poverty and
unemployment, and social and political mobilization, military leaders decided to give up and let
civilian governments take over what seemed to be an "unsolvable proBfem
Bytheear |y 1980s, as primary commoditiesd pri
increasedo finance the U.S. chronic trade defitigtin American governments began
announcing they could not service their debt. All countries in the region were delofirilee
banks, capital flows were abruptly reversed and debt burdens became unmariétjeattder

to deal with the debt crisis, aad a condition for obtaining more loatise major international

%Xavier Gorostiaga and P. Marchetti, fAThe Central Amer
al., Eds.Crisis in Central America: Regional Dynamics and U.S. Policy in the 1@fsdder: Westview Press,

1988) 119, al22.

381 Jose Carlos Orihuela and Rosemary Thorp (2Gi8)anote 354 at 36.

Guill ermo O6Donnel |, ®BATuetnhsoirointsariinant hSet al uer eaanudc rtahtei cQu e s
David Collier, Ed.,The New Authoritarianism in Latin Ameri¢Brincebn: Princeton University Press, 1979) at

285318.

383 Thomas E. Skidmore (2014upranote 351 at 59.

384 Joseph E. Stiglitz argues that the debt would have been manageable if the Reagan administration had not

purposely hiked up interest rates. Josephlg.5ti t z, AWhit her reform? Towards a n
CEPAL ReviewAugust 2003.
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banks, nediberal economists and functionaries of bokls. Treasury Department atfes

decided on a shift in paradi g mofttativsemerts a new
Thus, he Washington Consensus reforms, based on trade, capital market and financial

sector liberalization, and a diminished rabe fthe state, began to be implemented throughout the

regioni and in other continents as wellin the 1980s and 1990stabilization programmes

under the auspices of the IMF and structural adjustment programmes (SAPs) managed by the

World Bank were im@mented.In the Andean region, the shiftinthed e vel opment 0 par

was reinforced by the primary product boom, particularly mineral and hydrocarbons, and the

return (yet again) to primary expded growth; oil became a boom prodstarting in 73 and

from the mid1990s, minerals also began to bofiThe application of Washington Consensus

reforms was justified by the understanding of the IFls and principal donor nations that Latin

Americabds volatility, cri si ssfactars. Qongequendy;they ar i

new policies were necessary to reform backwar

to diff er ; macwecanongyceeentsigindtiagtoutside the region had much to do

with its volatility, in particular théigh interest rates in the early 1980s and the changing

sentiment of short term capital in the rRlidd 9 &%&Furthermore, he points out that the

Washington Consensus reforms made Latin American countries more vulnerable to these outside

shocks and contrilted in other ways to their economic and financial faififeThe

implementation of SAPs in Latin Ameriteas had severe negative effects on the economy and

385 Jose Carlos Orihueala and Rosemary Thorp (2@1@yanote 354 at 37.

¥Joseph E. Stiglitz, AWhither r ef oCERM RaviwvAagusi 2003at new ag
19.

387 |bid.
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consequently on the social welfare of the majority of Latin Amerjqaausicularly Indigenous

peopks.

Towards the end of the 1990s, extensive criticism of the SAPs and opposition from civil

society and social movements, ledhe inclusion of provisionand complementary polici@s

the SAPs thatould reduce povertyandto the expansion of thil agenda to include a variety

of issues that fell within t.d&Thigbeongatashiftinf r a me w

thelending practices of the IMF and the World Bank fristructural adjustmeato fipoverty
reduction the later according to th&Vorld Bank,recognies thafi c o mp | ement ar y
particularly the provision of an effective social safetydnatenecessary to minimize adjustment
costs and to help make trade reform weffiectivelyf o r t P¥The new Povedty

Reduction Strategydpers (PRSPs), which replaced the SAPs, established @ichew
conditionality anddisciplinary framework for Third World stag@engagement with the global
economy and the international law which sustains it

As PRSPs are still primarily achieved througbremmic growth which requires

macroeconomic stability, privatization and liberalization, this new strategy and framework has

becomeentrenched in traditional neo liberal economic policy prescripéittighus, ths new
strategyis fundamentallya iWashingtonrConsensusedux0 t h at hleokgical focus dn

building marke-orientednations without much attention to thpedfic needs of recipient

388 Julio Faundez and Celine Tan, Edsternational Law, Economic Globalization and Developing Countries
(Cheltenham: Edward Elgar, 2010).

®¥Bernard Hoekman, at al ., 0ZASoardebookfar PovieeReduotion Siratefies,n i
Vol. 2: Macroeconomic and Sectoral Approackid&shington, DC: The World Bank, 2002), at 33.

3% Joe Wills,Contesting World Order: Socioeconomic Rights and Global Justice Move(@ambridge:

Cambridge University Press, 2017).
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countries®®! and whichstill creates andustairs anunfair distributions of benefitsnarginaliang

the pubic interestandcitizens angrivilegingé p r i v a tparticaarlyy MNC&2 As Dezalay

and Gartargueput t i ng a fAhuman faceodo on ismaneckaet hegem

Amaking globalization and i ts vitosteraorcoatroomor e h

the social violence that threatens the position of the groups that have gained in relation to

g | o b al 3Amadtinithis manaer, the antiglolzdtiondiscourse and methods of resistance

against the injustices of the international erdave been appropriated to undermine such

opposition through notions of &édbroad based pa

6partnershipd afd 6poverty reduction. d

3.3 Globalization, Prominent Role of MNCs and Neeliberal Multiculturalism
Inapolicyesear ch r eGobalizatioe grawthtand @alertyprepared by the

World Bank, globalization is referred to the ongoing process of global economic integration, and

its timeline is divided ito three main periods, suggestively called "wai#83 According to the

report, the first wave of globalization is placed in the 187014 period and is characterized by

the expansion of international trade, encouraged by the rapid development of transportation

¥MMar k S. Ellis, fiiThe WéirHdoBagk: vEirighsi AgcPowmeabiylity, o
Schefer, EdPoverty and the I|International E c o (Cambiidge: L e g a | Syst
Cambridge University Press, 2013), at 304;iT Kr ever , ifiThe Legal Turn in Late D
Law and the World Bankos Hawmarddrtenationalhaw JoMma8y;INjcalasi.2 01 1) 52
Perrone, iThe I nternational l nvest menmnt RRpgume aft €ont h

(2016) 23:2ndiana Journal of Global Legal Studié®3.

392 Friedrich Kratochwil LB gal i sm and t he ' Dar k'Ra®LigopawflaingPetmaa| Gover
Eds.,International Lawmaking: Essays in Honour of Jan Kladrs(New York: Routledge, 2014).

393Y, Dezalay and B. G. Gartfihe Internationalization of Palace Wars: Lawyers, Economists, and the Contest to

Transform Latin American Staté8hicago: The University of Chicago Press, 2002), at 186, 197.

3% Celine TanGovernance through Development: Poverty Reduction Strategies, International Law and the

Disciplining of Third World States L o n d o n : Routl edge, 2011); Celine Tan, 0
Strategy Papers and the Obfuscation of International Gollew e Responsi bThildWworid, 6 (2011) 3
Quarterly1039 1056.

3% World Bank Policy Research Repa&lobalization, Growth and Poverty: Building an Inclusive World Economy
Washington D.C.: the International Bank for Reconstruction and Development/oitie Bank, 2002.
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methods. The second wave took place in the 21980 period and is charasized by the

liberalization ofinternational trade under the General Agreement on Tariffs and Trade (GATT)
influence. In this second wave, the states with powerful economies achieved a degree of
development without precedent; theg@nisation of Economic Coperation and Development
(OECD) economies surged ahead with unprecedented growth rates. The amount of their exports
became larger and larger and their transnational companies achieved a huge expansion (some of
them created brahes in more than twenty countries). At the opposite pole developing countries
were focused on the exports of the basic products and did not have the opportunity to benefit
from the capital flows. If in 18701914 the global economy was an option, in 195980

period it became the only option. The third wave of globalization, starting around 1980 and
continuing until the present day, has been stimulated by technological advances in transport and
communications technologies and by the choice of largda@ag countries to improve their
investment climates and to open up to foreign trade and investment. This period is often called
by the World Bankreport as "economy without borders" because modern technology increases
the speed of long distance finandrades. The World Trade Organization (WTO), instituted in
January 199%asthe successor of GATT became the only international organization with a
mandate to establish the legal basis for trade between countries. The main goal of this system,
points out tle report, is to achieve maximum liberty for the commercial flows without

undesirable secondary effeéts.

39 |bid.
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3.3.1 Globalization, Prominent Role of IFIs and Increasing Power of MNCs

Since the 1980s there has been a strong impulse towards global economic integration,
which has been made possible by the progressive dismantling of barriers to trade and capital
mobility. This has taken place alongside fundamental technological advances and the steadily
declining cost of transportation, information technology and comeations. In line with the
global movement towards a free market system supported by multilateral institutions such as the
World Bank, the IMF, and the World Trade Organization, the influence of MNCs have increased
tremendously®’

As several authors arguathough economic globalization or neoliberalism claims to be
valueneutral, it is closely linked to two nameutral trends. First, respect for the free market has
been introduced as a value that is capable of trumping other values such as economiandocial
cultural rights. Second, the means of globalization have acquired the status of$falhese
means/values include: privatization of as many functions as possible; deregulation, particularly
of private power, at both national and international Eevaliance upon the free market as the
most efficient and appropriate vatlatocating mechanism; minimal government intervention
except in relation to law and order functions narrowly defined; and minimal international
regulation except inrelationtodsh A newd i nternational agenda ite
securities fraud, ensuring access to external markets, stemming international migration, and

terrorism3®® Further, neoliberal globalization has brought two fundamental developments. First,

397 Janet DineCompanies, International Trade and Human Rigi@tambridge: Cambridge University Press, 2005).

3%Jan Aar tThesSouraes of Meoglibefal Globalizatiom Uni t ed Nati ons Research | n.
Development UNRISD) Programme Paper No. 8, October 2005; David Ha'vdrjef History of Neoliberalism

(New York: Oxford University Press, 2005); Philip G. Al
Lawyers and G| o bEurbpeanddumabadinterdatidndl Ba@4B9, 438444.

399 Philip G. Alston (1997)supranote 3% at 438444.

122



the rapdly increasing power of MNCs and international financial institutions, which already play
a decisive role in relation to a wide range of policy decisions at the national and international
level. Second, theestructuring of multilateral institutions sucé the United Nations that is
being directed and pursued by the U.S% and Wwe
Currently, deep structures and power ful i nter
globalizatonby mar keti zati on. o

In this conéxt MNCs have emerged as the principal vehicle for the international
movement of capital. During the 199@se international production of MNCs expanded
tremendously because of Foreign Direct Investment (FDI) ff§tas investment and trade are
inextricably intertwined, MNCs are involved in 80 percent of the global trade. But, it is
important to note, only a very small fraction of the universe of firms in most economies engages
in international trade, and trading activity tends to be highly concenttatéa European
Union, the top 10 per cent of exporting firms typically accounts for 70 to 80 per cent of export
volumes, while this figure rises to 96 per cent of total exports for the United States, where about
2,200 firms (the top 1 per cent of expostenost of which are MNC parent companies or foreign

affiliates) account for more than 80 per cent of total tf&#iédining and petroleum companies,

400 |pid.
401 Jan Aart Scholte (20053upranote 3%, Dan Daniel sen, fiCorporate Power and
Critical Reassessment of the Role of Firms, Statesfa Regul ati on i n Gl obal Governanc:

International Law and Its Discontents: Confronting Cri@fiew York: Cambridge University Press, 2015) at 171.
402United Nations Conference on Trade and Development (UNCTWDJ|d Investment Repo2008, TNCs and

the Infrastructure Challeng&eneva, United Nations, 2008; UNCTAD/orld Investment Report 2013, Global

Value Chain: Investment and Trade for Developm@eteva, United Nations, 2013.

403UNCTAD, World Investment Report 201Geneva, Unité Nations, 2013. In fact, the economic power of some
TNCs surpasses the power of certain nasitates. TNCs account for 51 of the 100 largest economic entities in the
world, and the top 200 TNCs had a combined revenue in 2000 greater than the coniliftseaf @ll States

excluding those of the top ten countries. Furthermore, the revenues of just five of the largest TNCs are more than
double the combined GDP of the poorest 100 countries. See Janet Dine (2005), sufgaatat8,311, 47; Peter
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such as Royal Dutch Shell, Exxon Mobil Corporation, British Petroleum, Total, Chevron,

GlencoreXstrata, Amglo American, BHP Billiton, Barrick Gold, and China National Offshore

Oil Corp are amo n g-finarcial MN@s¥* dés top 100 non
MNCs are not only economically powerful, with considerable leverage over communities

and countries, parotuindauli eaersl,y bfude u enlegpihragg® At he

evade national laws and enforcement, because they can relocate or use their political and

economic clout to pressure g*%®vernments to ign
While economic globalization has greaticiiitated the growth of thede factopower of

MNC:s, it has limited government obligations and prerogatives to respect and protectthe well

being and human rights of all peoples, and particularly, to enforce environmental regulations and

human rights normagainst powerful private actors, including corporatifis-or instance, a

key provision in many multilateral trade/commercial and investment agreemsuth as

NAFTA, Bilateral Trade Agreements (USAColombia, USAPeru, Canad&olombia, Canada

Peru,etc.), and lately, the Trans Pacific Partnership Trade Agreémeiie right of

utting,6 Busi ness Responsibility for Sustainable Devel opmen
Development, UNRISD, Geneva, 2000.

404UNCTAD, World Investment Report 2014: Investing in the SDGs: An Action Blaneva, 2014, at Annex

Table 28 (he worldd st o p -finhri@l TMCg, manked by foreign assets) available on the UNCTAD website;

UNCTAD, World Investment Report 2008: TNCs and the Infrastructure Challébgieeva, 2008.

405 David Weissbrodt, Keynote Address: International Stan@aiting on theduman Rights Responsibilities of

Businesses, (2008) Hgerkeley Journal of International La&v7 3, at 375 Dan Danielsen, #dat
Govern: Taking Corporate Power Seriously Hawardr ansnati ol
InternationalLaw Reviewt12.

s as ki a [Cebdaienalined Stdte Agendas and Privatized NiMeaking, 0 i -hleing bhaddur, Ed.,

Public Governance in the Age of Globalizatigididershot, Hants, England: Ashgate, 20043 Ht67; Susan

Strange The retreat of the state: the diffusion of power in the world ecoriGaaybridge: Cambridge University

Press, 1996) 4t6-48; Joseph EStiglitz, Making Globalization WorkNew York: W.W. Norton & Co., 2006).
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corporations to take legal action against governments when their public policies affect those
corporationsod Profit opportunities.

In line with neoliberal market oriented e@wnic policies and Washington Consensus
reforms, mining, oil and land legislations have been substantially changed in almost all Latin
American countries in order to establish clear guidelines for fostering corporate private
investment. With the involvemeand support of the World Bank and government donor
agencies (e.g. the former Canadian International Development Agency, i) business
think-tanks, new laws governing mining, oil and gas were enacted in order to facilitate the global
expansion of nmiing/oil exploration and exploitation by MNCG% Whereas most previous Latin
American mining/oil legislation reserved the right of exploration and exploitation either
exclusively or partially for the state, the new legislation opens the mining and enexgytse
foreign investment and ownership, reduces state profits to pitiful royalties (between 0.4 to 3

percent), lifts restrictions and taxes on the import of equipment, and does not require profits to

7T homas Mc UifarnUasysiajnabie and Under the Radar: How Corporations Use Global Investment

Rules to Undermine a Sustainable Futu@ Report Pr ep ar e tre, $ao Frantidt®eCARX81B o cr acy C
online: <http://democracyctr.org/dc_old/vegpntent/uploads/2013/05/Under_The_Radar_English_Final.pdf>

(retrieved 30 April 2017).

408 Canada has provided technical assistance to support mining codes reforms directly or idineatigh CIDA

and the World Bank in Colombia, Ecuador, Honduras, Guatemala, Peru, as well as in several African cdantries.

2013, Canadiafederal government budget folded CIDA into its foreign affairs and since then there has been more

and more alignmertdf Canada's commercial interests, foreign policy and the international development agenda.

Wor king Group on Mining and Human Rights in Latin Amer
and Canadao6s Remssulomttsditdithe lertAmgricad Commission on Human Riglhtisna, April

2014; Jennifer Moore and Ter es aninvgenhoeements,ghe StatdiaBcdb ver ei gnt
multinational mining companies under Corre@0d3, 621st Cel
supranot e 246 at 112; Canadi an NBittywosméss, Diy P@dicep Hawadhe e Ac cou
Federal Government Supports Canadian Mining, Oil and Gas Companies AbftbadOt t a wa , May 2007, ¢
<http://www.halifaxinitiative.org/es/halifaxinitiative.org/files/DirtyPractices.pdf> (retrieved 30 April 2017).

409World Bank GroupMining Reform and the World Bank: Providing a Policy Framework for Development

(Washington, DC: World Bank, 2003) af2] Chris ArsenaultfiColombia: Foreign Firms Cash in on Generous

MiningCoded | nt er Press Service, Ottawa, 22 October 2007, o
foreignfirms-cashin-on-generouamining-code/> (retrieved 30 April 2017).
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remain in the host county? In the case of Colombi#gr instance, while under the 1994 Mining
Coderoyalties were set at a minimum of 10 percent for mineral exports above 3 million tonnes
per year, and a minimum of 5 percent for exports below 3 million tonnes, the 2001 Mining Code
(Article 227) reduced thtax royalties to 0.4 percenggardless of how much material is
extracted"!! Furthermore, most of the mining legislation facilitates forced expropriation and
involuntary resettlement and does not contemplate consultation with affected Indigenous peoples
and communities.

This marketriented legal framework and themarkable boom in mineral and
hydrocarbons pricegenerated an enormous expansion of multinational mining, oil and gas
corporations intheregion. ndeed, the regi on®dginvesimentreseof t ot a
from 12 percent to 33 percefit. While between 1990 and 1997 global investment in mining
exploration increased 90 percent, in Latin America it grew by 400 percent, and in Peru by 2000
percent’® According to a report by the Metals EcoriorGroup, over the past decade, mining
exploration investment in Latin America has more than doubled, even after experiencing a sharp

drop in 2009; the region is now the primary destination for mining exploration investment in the

“WJose De Echave, i MinRdrunQpnsauctihg aCmmewarkforDecisMya kii ng, 0 i n Li i s
North, Timothy Clark and Viviana Patroni, Ed€ommunity Rights and Corporate Responsibility: Canadian

Mining and Oil Companies in Latin Ameri¢aoronto: Between the Lines: 2006) at 17.

“The drafting process of Col ombi a0 Larada@ hterhdtiondl ng Code be
Development Agency (CIDA} the international assistance arm of the Canadian governapartnered with

Martinez Cérdoba and Associates, a Colombian lanwv fgpresenting several multinational companies, and CERI,

the Canadian Energy Research Institute, an industry-taimkbased at the University of Calgary, to rewrite a new

Code. Once the new code had been drafted by CIDA, CERI and the Colombian cdegpofate, it was submitted

to Colombia's Department of Mines and Energy (UPME). The code became law in Augusti209 Arsenault

(2007) supranote 4®.

423 0 s e De MihingiraPRer: betwieen the transformation of conflicts and the programmatienbga o

Presentation to the seminar on Territory, Conflicts and Development, the University of Manchester, October 22,

2007, online: < http://www.seed.manchester.ac.uk/andes/seminatsievied 30 April 2017).

“WBWor | d Wealthland sustainabilityhe environmental and social dimensions of the mining sector in Riru

Vol. 2, Main Report\{ashington, DC: World Bank, 2005), online:
<http://documents.worldbank.org/curated/en/234531468776740743fglaamt> (retrieved 30 April 2017).
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world, with 25 percent dbtal global investment going to Chile, Peru, Brazil, Colombia, Mexico
and Argenting**

American, European and Canadian mining companies have become principal players in
this expansionLatin America is the single most important destination for Canadiamai
capital investment; from over $60 billion inv
was invested in the regidf While before 1990 there was virtually no Canadian mining
investment in Peru, by 2000 there were sixty Canadian companiesiadihe country® It is
important to note that the rise of Brazil, Russia, India, China and South Africa (BRICS) as global
economic powers has also resulted in the expa
in the mining, oil and gas industty/

The rise of mineral, oil and gas investment and expansion of MNCs has been
accompanied by the increase of concessions on
whereas before 1992, around 4 million hectares were slated for mining exploration and
exploitation, by 2002, this had increased to 7 million. By 2007, it increased to 13.2 million
hectares, and by 2012 the total area concessioned for mining stretched about 26 million hectares,

which has | eft about 60 pesaffectedinanéwap@ar uds | nd

414 Metals Economics @ups Special Repoiyorld Exploration TrendsMay 2012;MINING.com Editor, Latin

American mining investment boom continues unabated, May 16, 2012, oriite//ww.mining.com/latin
americaAmining-investmentboomcontinuesunabatedf (retrieved 30 April 2017).

415 |bid.

416 Jose De Echave, Mining and Communities in Peru: Constructing a Framework for Détadimg, in Lissa

North, T. Clark, and V. Patroni, EdR006),supranote 410at 17.

417The emergence of BRICS has indeed intensified the competition for access to land, natural resources and food in
Latin America, which have had impact in the pattern of capital accumulation and commaodification of land. For
instance, since 2000 China and Latin America trade relationships have grown dramatically. In 2000 annual trade
between China and the region was $ 12.6 billion; by 2006 it surpassed $ 70 billion. And countries such as Peru have
become principal suppliersofir er al s and ti mber . Ma r i Agric@turein Braciz de Mo n't
and China: Challenges and Opportunitiéfnter American Development Bank, Integration and Regional Programs
Department, Occasional Paper 44 (Buenos Aires:IIWBAL, 2006).
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another’'8 A similar phenomenon has occurred with the oil and gas concessions in the region.

During the last decade, vast strips of lands of the western Amazon in Colombia, Ecuador, Peru,

Bolivia and Brazil have been opened up fblaod gas exploration; about 35 transnational oil

and gas companies are competing for the contt&tis. Peru and Ecuador, blocks or regions

designated for oil and gas projects already cover more than two thirds of the A¥%axiiie

in Ecuador, the govament has zoned 65 percent of the Amazon for oil activities, the most

critical situation is unfolding in the Peruvian Amazon basin where, between 2004 and 2008, the

extension of concessions has increased from 14 percent to 75 percent, which meaethat thr

quarters of Perubds Amazon has bee%“Manpoftheessi on

pl anned exploration and extraction®projects a
The massive influx of TNCsO mi macaomgpaniedv est m

by a dramatic rise in conflict and violence around lesgale mining and oil/gas operations and

pervasive violations of Indigenous peopl ebd

(@
(7))
—

(Defensoria del Pueb)dn January 2017 registeredaalt 144 conflicts around mining and

oil/gas operations spread across the coulitrgpmpared to the 125 such conflicts registered in

“8Carl os Monge, AEntre Rio y Rio: EI apogeo y la crisis
postextractivismo en el Per u, 0 i rlradsicienpsey Altemadivashdl ay za and
Extractivismo en la Region Andirfeima: Centro Peruano de Estudios Sociales, 2012) at 75; Anthony Bebbington,
AExtractive industries and stunted states: conflict, r
Raman and Ronnie D. Lipschutz, Eds.(2010), supra note 144 at 97.

““®Matt Finer, et al., @A0Oil and Gas Projects in Western

P e o p PlesOneiOnline Scientific Journal, August 13, 2008, online:
<http://journals.plos.org/plosone/article?id=10.1371/journal.pone.0062@8&ieved 30 April 2017).

420 |bid.

“2IAnt hony Bebbington, AExtract i suprandtemdd@Matt RinerasdMarmd st unt e
OrtaMar ti nez, AA Second hydrocarbon boom threatens the P
impli cati ons, BnvirbnnentabDResed&rch Lettetrs

422 Matt Finer, et al. (2008kupranote 4B.

“2Def ensor i a 19"eReporPan 8dribl €onflicisd Li ma, January 2017, online:
<http://www.defensoria.gob.pe/modules/Downloads/conflictos/204@ReMensualde-Conflictos SocialesN-
155-Enera2017.pdf> (retrieved 30 April 2017).
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July 2009 and 70 registered in December 2B6&ternational and national studies have
documented the increasing deprivatio and di spossession of 1 ndigen
homes, as well as the devastation of their lives, land and environment by pervasive
environmental hazards and pollution produced by mining, oil, and gas exploration and
exploitation??® As Indigenous peopk have risen up against these infringements, they have been
persecuted, criminalized and even murdéféd.
3.3.2 Neoliberal Multiculturalism

Within the context of the globalization process discussed abmas the 1980s
Indigenous peoples have emerged as aaalepolitical actors and made various secio
economic, political and cultural claims on Latin American Stéteisey demands such as
control over their lands, territories and resources, and political participation and recognition of
autonomy as an expressiof their right to seldetermination as peoplésve been articulated
by Indigenous movementB respond to these claims, States have reformed their constitutional

and legal frameworks granting constitutional guarantees and #f§hts.

2 Def ensor i a 63 RdportmuIotidl @nflictsdé Li ma, 31 July 2009, online:
<http://www.defensoria.gob.pe/modules/Downloads/conflictos/2009/repbrpf>(retrieved 30 April 2017).

425UN Special Rapporteur on the Rights of Indigenous Peogiesctive industries and Indigenous Peoplagdy

2013, A/HRC/24/41DN Special Rapporteur on the Rights of Indigenous Pedplgrctive industries operating

within or near indigenous territoriesjuly 2011, A/HRC/18/35; Andy Whitmore, Eitfalls and Pipelines:

Indigenous Peoples and Extractive Indust(ikilippines: Tebtebba Foundation and IWGIA, 2012).

426 Inter-American Commission on Human Righ@ijiminalization of the Work of Human Rights Defenders
Washington, D. C. , 31 De nthenadonal Iatérest3 Crimihaization df leand ailo o r e fi
Environment Def en ¢ulDiscussion PapareMinhgi®atch Caaasla and ICLMG, Ottawa,
August2015; InterAmerican Commission on Human Righ8econd report on the situation of human rights
defendersWashington, D.C., 31 December 2011, D.78.

427Donna Lee Van CotErom Movements to Parties in Latin America: the evolution of ethnic palitiess York:

Cambridge University Press, 2005); Deborah Yadbantesting Citizenship in Latin America: the rise of

Indigenous movements and the postliberal challg¢hgsv York: Cambridge University Press, 2005); Willem

Assies, Gemma van der Haar, Andre J. Hoekdtda., The Challenge of Diversity: Indigenous peoples and reform

of the State in Latin AmerigaAmsterdam: Theld hesis, 1999).

428 Among the countries that made constitutional reforms to include Indigenous claims are: Panama (1971),

Guatemala (1985)Nicaragua (1986), Brazil (1988 olombia (1991), Mexico (1992 and 2001), Paraguay (1992),
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Thus, some constitiwins have recognised the multicultural, pluriethnic, intercultural
and/or plurinational nature of their States and societies: Colombia (1991), Peru (1993), Bolivia
(1994 and 2009), Ecuador (1998 and 2008), Mexico (1992 and 2001). Customary law, within
both State jurisdiction and Indigenous jurisdiction, has been recognized by Colombia, Ecuador,
Bolivia, Peru, Paraguay and Mexico. Furthermore, rights to land, territories and natural resources
have been recognized in the constitutions of Colombia, EcuadiorisB&razil, Argentina,
Paraguay, Peru, Venezuela and Mexico. While most of these constitutions only provide
protection to Indigenous property ownérsommunal or privat® over their lands, some of
them (Ecuador, Bolivia, Colombia, Nicaragua, PanamaziBr acknowledge Indigenous
peoplesd rights to the protection and demarca
natural resources existing within their lands, particularly the right to consultation and
participation in benefit$°

Yet, dbservers such as Bartolome Clavero and Rodolfo Stavenhagen have rightly pointed
out the serious implementation gap between the proclamation of constitutional rights and the
reality*3° Further, in many Latin American Stafief not in alld the constitutioally

recognized rights of Indigenous peoples are limited or subordinated to the interests of third

Peru (1993), Argentina (1994), Bolivia (1994 and 2009), Ecuador (1994, 1998 and 2008) and Venezuela (1999).
SeeJose A@Gl wbali Aati on and Is:riAdangysisfom alLathdmeidae pedped@veg h t

in Cahiers DIALOG No. 200801, Montreal 2008.

429 |bid.

“Bartolome Clavero, fADerecho y Cul tRragmmade Cooparatiorecho hum
sobre Derechos Humanos Mexi€omision Euopea Memoria del Seminario Internacional Derechos Humanos de

los Pueblos Indigenas, Secretaria de Relaciones Exteriores, Mexico, 20080at/29 Special Rapporteur on the

Rights of Indigenous PeopldRpdolfo Stavenhahe®rogress report on preparatomyork for the study regarding

best practices carried out to implement the recommendations contained in the annual reports of the Special

Rapporteuy 20 January 2006, E/CN.4/206/78/Add 4.
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parties, or to the general interest of the Sttéhere has been also a policy contradiction, in
which constitutional rights and laws concerning Indigenmaples are inconsistent with other
legislation such as trade, investment, mining, oil, and gas. Not without reason,Ha&lsh
critici zaedddiitti vaes ocanprfioj ect that essentially tr
whose rights can be added ®nas it wered to existing frameworks of citizenship, in contrast
to a more radical or intercultural model wher
would imply more profound changes to society as a whéle.

The implementatiogap and policy conidiction havébeen considered by a number of
analysts as featus®f the neoliberal multiculturalism politics and policies that have gained
dominance in Latin America since thedxii980s**3 From this perspective, constitutional
reforms recognizing Indigensuights and adopting a multiculturalist discourse are part of the
larger neoliberal political project that has been implemented parallel to the Washington
Consensus reforms. It encompasses both economic restructuring and new governance practices
aiming b reinforce the underlying goals the Washington Consensus refaxtegitimizethe
Stateandneutralizeln di genous peopl esd céandconeeptsdfnd demands
Acitizenshipo and Apart i c tdefined througldthear e bei ng a

entanglement with global nddoeral discourse which is limiting their political scope and

“lBartol ome Clavero, fACul tur al tSeuDedaetionafthe Righteahe st i ¢ Cons

I ndigenous Peoples, 0 in CIl air éeMakihptheDedarason Workd Th&Rnided | f o St
Nations Declaration on the Rights of Indigenous Peofflepenhagen, IWGIA, 2009) at 344.

432 Catherine Walshnterculturalidad, reformas constitucionales y pluralismo juridiablicacion mensual del

Instituto Cientifico de Culturas Indigend@sjo 4, No. 36, Marzo del 2002.

BXavier Albo, fAHacia el Poder Indigena, Mommidghmuuador , Per

Indigenas en America Latina: Resistencia y nuevos modelos de integf@ojpenhague: IWGIA, 2011); Shannon

SpeedRights in Rebellion: Indigenous Struggle and Human Rights in Chi&iasford, California: Stanford

University Press, 2008);ahcy G. Posterdyow We Are Citizens: Indigenous Politics in Postmulticultural Bolivia

(Stanford, California: Stanford University Press, 20@@jyar | es Hal e, @A Neol i ber al Mul tic
of Cultural Rights and Racial Dominance in Central Amera , 0 (POIARKBQ; 28hannon Speed, D
Di scour ses: Human Rights and Mul t P@GQAR2%. ur ali sm in Neol il
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creating new associations with the market pfd¢&hus,as Shannon Speed arguesoliberal
mul ticulturalism Acedes ri ght dremakingthendasgenous
subjects less likely to frontally challenge neoliberal economic and political policies. Even the
recognition of collective group rights, often understood to be fundamentally opposed to liberal
individualism, may be an integral part ofaieeral subject formation and the construction of
neol i befal rule.o

As it happens, in countries like Bolivia, Ecuador and Peru where Indigenous peoples
have made tremendous effordsbring fundamental changes in the nature of the State and its
economicand social policiessur r ent governmentso6é poli dores and
legacies of the resilient neoliberal multiculturalism project. As North argues, the often
celebrated fAnew | efto regimes i n rdpleeselAndean r
described as projects of Acapitalist moderniz
fundamental character of the political economy is not being seriously chalf&igedact, it
appears thawvhatever the ideological orientation oethktate in question (e.g. new left,
Il ndi genous, multicultural, pluricultural and
policies and actions cannot be seen in isolation from the neoliberal policies that shape and
promote the internationfibw of capital and labor, and capital accumulation. The actions

promoted by the States reinforce the commaoditization of land and natural resources, which

“4Ev el i na Neanggsiofciizenstipin Latin Americ®d | nstitute of Devel opment S
Paper 38, Brighton, Sussex, November 2005.

435 Shannon Speed (2008)ypranote 83 at 31; Suzana Sawyetyude Chronicles: Indigenous Politics,

Multinational Oil, and Neoliberalism in Ecuad@Durham: Duke University Press, 2004); Jose A. Lucero,

AAmbi valiemntl tMulatl i s ms: Perspective, Futility, and Jeopa
Eds.Latin Americab6s Multicultural Movements: The Struggl
Rights(New York: Oxford University Press, 2018) 18.

%L iisa North, fANew Left Regimes in the AnG6tede®in Ecuador

Political Economyl ; Ant hony Bebbi ngt on,-EnfifenmentabCGonflicts aand Rolitichlu st r i e s,
Economic Transformationsin Anden A mer i ca, 0 i n Ant h copyrnoe4bhtildhr gt on, Ed.
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facilitates the entrance of largeale land based investment, which usually focuses on energy,
fuel, food production, and mineral depogitsAnd nealiberal multiculturalism plays a role in
neutralizing, reininginand/oreopt i ng I ndi genous peopl esd deman
integrating them into the neoliberal policy framework.
3.4 The Role of Law and Leyal Doctrines in Validating Indigenous Land Dispossession,
Violence and Repression

Law andofficial history have been central tenets sustaining and reproducing the
dynamics of colonial and contemporary global domination. As David Kennedy afiglea w
conditutes, creates the elements and actors of economic and political life, places them in
structures, and helps set the terms for their interaction. It often provides the langualghe
stakesf or economic an*® political struggle. o

The conquest and calzation of native societies in the Americas, and later in other
continents, were conducted through violence t
form of | aw, and which played the | e&ding par
Oneof the most telling descriptions of the colonial violence embedded in the law is the
of ficial juridical declaration known as the 0
Lépez Palacios. It required Indigenous peoples to acknowledge the chutble page as

the ruler and superior of the whole world, and in his name the Spanish King and Queen as

¥’saturnino M. Borras Jr., et al., fdlLand g4Jaumbdlofng in La
Peasant Studie®45 at 858; Sonia Arellanb - p eConflictifig land use gendas: environment, indigenous land

rights and development in central Bolivia. The case of the IsiBéaure Indigenous Territory and National Park

( T P NPafe)y presented at the International Conferencé&tobal Land Grabbing lIDepartment of

Devebpment Sociology, Cornell University, Ithaca, N\¥¢ct ober 17 19, 2012.

¥pDavid Kennedy, #fALaw and Pol it i tedénJdmal of meryationdl Lak#+h e Wor |
48.

439 peter Fitzpatrick (2001supranote 327.
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superiors, |l ords, and kings of the Anew worl d
Christian faith to be preached to them and to comply wvitlf they failed to comply, the
Requirement warns:

We shall take you and your wives and your children, and shall make slaves of them,
and as such shall sell and dispose of them, as their Highnesses may command; and we
shall take your goods, and shallalbthe harm and damage that we can, as to vassals
that do not obe§*°

The late 1% and 18 century violent encounter/confrontation between Europeans and
Indigenous peoples from the Americas is revealed as the founding moment of modern
international lawand was central to the formation and developmenhefof its most
fundamental doctrines, sovereigrity. International lawi(is gentiunor the law of all peoples)
reacted to the new relationship between the colonizer and the colonized by constructing
Indc genous peoples as the fAothero, the Abarbari
framework, and therefore not entitled to legal rights and soveréitfnfithough the
devastation, violence, genocide of theropean enterprideave been extensively dooented*3
investigations on the role played by laand the irreducible link uniting violence and law in the
conquest and subsequent colonization of natiyv
remains veiled and/or forgotten is the violent colofaahdation of international law, and its
ongoing exclusion andonflictualrelationship with Indigenous peoples.

The successful conquest and colonization of Indigenous societies, and the successful

foundation of European colonialism would eventually predpioper interpretative legal

440 |_ewis Hanke (1974)upranote 363 at 386.

441 Antony Anghie (2005)supranote 366.

442 Robert A. Williams, Jr(2012),supranote 327; Francisco de Vitoria (199%ypranote 357.

443 Bartolome de Las Casas (1988)pranote 349; Bartolome ClaverGenocidio y Justicia: La Destruction de las
Indias, Ayer y HoyMadrid: Marcial Pais Historia, 2002).
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models and discourses of skdgitimation, which would be neither neutral nor noalent.

The first interpretative legal model was the doctrine of discoc8§.0on aft er Col umbu

collision with Western Hemisphere, Pope ¥dader VI granted title to the lands of the New

Worl d to Spain provided that Athese mainlands

or to be discoveredé be not actuall ywAossesse

title by discovery is aariation on the legal theme t&rra nulliuswhich posited that

uninhabited lands were available for occupation and acquisition by Christian nations; and that

uninhabited | ands included t hagsmanpeaple¥s occupi
The secod discourse of selegitimation is embodied in the jurisprudence of

Francisco de Vitoria. Vitoria developed central tenets of international law, such as the

doctrines of sovereigty and just war, in his attempt to resolve the unique legal problems that

amse from the fAdiscoveryo and congqgtftfdnst of the

opposition to the universal system of divine law administered biydpe, Vitoria elaborated

theius gentium(a universal binding system of law administered by soverglggsed on

Aqui naso not i*whichowoulchceeataiarcamimdranzework binding Spanish

andhdi genous peoples. I n doing so, he rejects

444 Robert A. Williams, Jr. (1990), supra note 327.

“Andrew Huff, Al ndi genousDeltaenrdmiRniagthitosolaadalo2trohles )N elws : e | f
International Environmental Law and Poli@®5.

448 |bid.

“Vitoria6s ctuesDe fndistRelecsones @ On t he Amer i Dedure BeéllirReléectiones 0) and
(AONn the Law of Waro) are considered of basis of his |
merely of Christendom but of the world at large. SeeetaBrown ScotfThe Spanish Origins of International law:
Francisco de Vitoria and his Law of NatiohpsOx f or d, UK: Cl arendon Press, 1932).
collected in Francisco de VitoriRolitical Writings(1991),supranote 357.

4“48Accordig t o Aquinas there are four types of law: the eter
natural law (part of the eternal law discoverable by reason and which is to be found in the human mind, it inheres in
humanity), human law (create by hun@mthe basis of natural reason), and divine law (revealed in scripture). St.

Thomas Aquinas)n Law, Morality and Politicglndianapolis: Hackett Publishing Company, 1998).
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issued in 1493, which had conceded the Spanish Crown the rigttupy and conquer the
American hemisphere.

Victoria acknowledges that Indigenous peoples were rational beings who owned their
lands. Indigenous peoples could not, therefore, be divested of their lands merely through
proclamation, as had been attemptedhwtie Papal grants of title to Spaff. Yet, according
to Vitoria, and as previously notethdigenous peoples lacked full rational capacity, as
evidenced by the uncultivated state of their lands and their apparent lack of Christian values.
Thus, Vitoria agues that European nations were obligated to elevate Indigenous peoples to
their full rational capacity>® In order to achieve that objective, Vitoria suggested that
European nations would hold title to Indigenous lands until such a time as Indigenous
peqles, pursuant to European instruction and practices, accepted Christianity and cultivated
their lands as fully rational beind¥ Given that Christianity was considered one of most
important European universal practices, Vitoria argues that proselytihiigfi@nity was
authorized by thaus gentiunf®2

Furthermore, according to Vitoriais gentiunminvolves all rational humanity and
encompassed rights such as the right to travel, sojourn and trade in foreign lands. More

specifically, Vitoria argues that sia the Spaniards had a right ungergentiunto travel and

449 Robert A.Williams, Jr. (990),supranote 327 at 99; Francisco de Vitoria (19&upranote 357 at 25@51.

450 Robert A.Williams, Jr. (1990)supranote 327 8104.

451 |bid at 105

*2Vitoria discusses this issue in the section entitled
See Francisco de Vitoria (199%)pranote 357 at 28£286.
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trade in the |l and of the I ndians, and provi di
natives may n'UlHetuswitessnt t hemo.

In the beginning of the world, when all things waedd in common, everyone was

allowed to visit and travel through any land he wished. This right was clearly not

taken away by the division of property; it was never the intention of nations to

prevent menods free mutual oneanotherbythsr se [t r a
di vi sionéSpaniards may |l awfully trade amon
commodities which they lack, and export the gold, silver, or other things which they

have in abundance; and their princes cannot prevent their subjectsgdimg with

the Spaniards, nor can the princes of Spain prohibit commerce with the barfrdrians.

Any Indigenous resistance to the Iberian civilizing misgigmoselytizing Christianity,
travelling and trading, would have constituted acts of war and hatiBgd the taking of
Indigenous lands through force and violensebassadors, Vitoria writes, are inviolablaus
gentium and the Spaniards are the ambassadors of Christian civilization; therefore, Indigenous
people are obliged to receive them hcaply. If recourse of war had to be taken to advance this
cause, so be it, he seemed to infBiin this regard, any resistance lmgligenous peoples to
Christian proselytization was a cause for war, not because it violates divine law but because it
violates ius gentium

As Anghie argueshte noti on of just war is crucial t
doctrine because the conversion of Indigenous peoples and their lands into European and
Spanish territory was to be achieved by the waging of justamakrthe concept of sovereignty
was developed primarily in ter fM%Vitwidstattsshg sover

affirming that among the most prominent prerogatives of the sovereign (the prince) are the rights

%3Vitoria discusses this issue in the sectionildntitl ed
at 278283.

454 |bid at 278280.

455 |bid at 282283.

456 Antony Anghie (2005)supranote 366 at 23.
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to declare war,towagewart i t s full est extent, and to acqui
on this issue, is that barbarians are inherently incapable of waging a just war; he argues that only
Christian subjectivity is recognized by the laws of war, and therefore only Chsistiay engage
in a just war. Given that the power to wage just war is the most significant prerogative of
sovereigns, he concludes that barbarians can never be truly sovereign, that they are at best,
partially sovereign because denied the ability to eagagvar?®’ Thus, according to Vitoria
Indigenous peoples are by definition incapable of waging a just war; they are not sovereign
because they are barbarians. Indigenous peoples who inevitably and invariablyiusolate
gentiumare denied the status okthllpowerful sovereign who administers this law. They exist
within the Vitorian framework only as violators of the law. They exist only as the objects against
which Christian sovereignty may exercise its power to wage'tar.

There were no rights for tiedigenous in theus gentiund s s cheme, apart fr
Ari ghtso to have things done to them so as to
civilization. In fact, once Indigenous peopl
waronthem,md consequently to exer®%Asarestltpaccordimy f ul |
to Vitoria, the war waged against them was fip

[since] security cannot be obtained without the wholesale destruction of the enemy
-- this [was] particularly the case in wars against the infidel, from whom peace can
never be hoped for on any termshe only remedy [was] to eliminate all of them

who are capable of bearing arms against us, given that they [were] alread§§uilty.

Vi t or i articslatidnevpile bppearing to promote notions of equality and reciprocity,

constructed a comprehensive and inexorable system of norms that were inevitably violated by

457 |bid, at 2628.
458 |bid at 26:29.
459 Francisco de Vitoria (19913upranote 357 at 283.
460 |pbid at 321.
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Indigenous peoples. It effectively legitimizes endless Spanish invasions of Indigemndsiand
societies.

A century later, the proment Dutch jurist Hugo Grotiusontinued to argue that war
could be | awfully waged on the Alndianso i f t
foundation of the law of natiorf§! Endorsing the claim thabme individuals were by nature
natural slaves over whom it was expedient to
barbarians or natural slaves might®Arcenmrigt f ul | vy
later, Swiss international law jsti Emmerich de Vattee r gued t hat At here are
avoid | abour, choose to |Iive only by hunting
mode of life usurp more extensive territories than, with a reasonable share of labour, they would
have occasion for, and have, therefore, no reason to complain, if other nations, more industrious
and closely confined, come t o ltarkBitispossessi on
international law scholar and professor, John Westlake, continuadiagf this tradition.
Discussing the international legal status of Indigenous peoples, Westlaledpoitt

When people of European race come into contact with American or African tribes, the
prime necessity is a government under the protection of vitncformer [European

race] may carry on the complex life to which they have been accustomed in their

|l andséThe inflow of the white race cannot
ore to be mined, commerce to be developed, sport to enjoy, cutmbitysatisfied. If

any fanatical admirer of savage life argued that the whites ought to be kept out, he would
only be driven to the same conclusion by another route, for a government on the spot

%IMartti Koskenniemi, fALegal Universalism: Between Mor a
Cheng, Ed.Law, Justice, and Power: Between Reason and(@fiinford: Stanford University Press, 2004) at 39.

462 Quoted by Paul KeaEuropean Conquest and the Rights of Indigenous Peoples: The Moral backwardness of
International SocietyCambridge: Cambridge University Press, 2003) at 94.

43Emer de VattelTheLav of Nations or fAPrinciples of the Law of Na
So v er etriang.dasepb Chitty"6American Edition (Oxford: Oxford University Press, 1844), Bk. 1, VII, #81.,

cited in Antony AnghieanidVaheeRj ghhseohal nGolgemioalki #mp
Singh, Eds.Freedom and Democracy in an Imperial Context: Dialogues with James(Nelly York: Routledge,

2014) at 8485.

139



would be necessary to keep him out. Accordingly intesnatilaw has to treat such
natives as uncivilizetf

The colonial encounter produced new mental categories to codify the relations between

conquering and conquered populations: the idea of race as biologically structured, explaining not
just physiognomic ifferences but also the mental and cultural differeriétghus those

relations of domination came to be considered as natural and legitimized thusggmtium-

international law which was formulated as a universal law based on natural law prinaipdes
discovered through human reasdks Baxi points out, law facilitated the emergence of
Acarefully regulated Empireso, in which @Athe
Order, 0 which was deployed over temomesander agai
plantationg'®®

3.5 Conclusion

Indigenous peoples have been able to assume their historical position through [their]
struggles. This is not merely a reformist struggle. Thémndication of our identities is
important for the reproduction of obrstorical cultures as peoplegor example the
struggle for land is a vital element, because without land there can be neither our culture
nor identity, absolutely nothirigbut the constant of the indigenous movement has been
what | call the global stggle, a proposal of an alternative to the entire system. None of
us doubt that there were these two joined lines of struggle, the strugglesiodication,
and thestrategic struggle for change.

(Luis Macas, Ecuador 2016J

464 John WestlakeChapters on the Principles of International Lé@&ambidge, UK: Cambridge University Press,
1894) at 141143, cited inRobert A. Williams (2012)supranote 327 at 228.

465 Youngblood Henderson, James (Sakej), The Context of the State of Nature, in: Marie BattiRec¢Bimning
Indigenous Voice and Visidil (Vancouver: UBC Press, 2000).

466 Upendra Baxi, Global Development and Impoverishment, in Peter Cane and Mark V. Tushn&hd&@sxford
Handbook of Legal Studig¢blew York: Oxford University Press, 2003) at 398.

467uis Macas is the most renowned indigesdeader in Ecuador. A lawyer by training, he is currently executive
director of the Instituto Cientifico de Culturas Indigenas (Scientific Institute of Indigenous Cultures, ICCI). A
former president of the Confederation of Indigenous Nationalities wdidar (CONAIE), and former congressional
deputy (in the late 1990s) and presidential candidate (in 2006) for the Movimiento Pachakutik (Pachakutik
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Ted Moses, Grand Chief of tliouncil of the Crees of Quebec, in his statement to the
Worl d Conference on Human Rurids$-entre territdriesn e 19 9 3
were taken; we were dispossessed, our means of subsistence was denied; our peoples and our
lands were d&poiled. We ar¢he victims of genocide in the most terrible and explicit meaning of
that idea. Yet some of us have survived and are still here, along with the States that perpetrated
these crimes against us. The world knows that the sovereignty, legitiamatterritorial
integrity of these states is tainted and fundamentally impaired because of the unjust, immoral,
and murderous means employed i n 4%8Hneigenoue st abl i
peoples in the north and south of the continent mepeed devastating violence and
dispossession during the encounter with the Europeans and during the colonial pewedhe
early colonial ti me, I ndi genous peoples have
essentially different from thEuropeans. And as a result, they have been discriminated,
marginalized, and silenced. Indigenous peoples, however, hava algreat resilience and will
to stand for and defend their dignity and humanity.

After independence, law has been used, throughatin America, as a device to wipe
out the customs, languages, legal traditions and systems of Indigenous peoples, aiming to
annihilate and or assimilate them. The heirs of Hispanic coloniélitbm creoleelited , who
drafted the constitutions, haderabc e d t he ci vi | i ziiusgentdinaedc our s e o

subsequent international legal policies and rules. The creole elite, in fact, embraced and

Movement, MP) party. Seteffery Webberfil ndi genous Liberation and Class Str
with Luis Macas, 0 i n CIl iUftithe Ruldsdbey: VaicegfrorMlaatindAsneriéae $onial Ed s . |
MovementgOakland, CA: PM Press, 2014)
48Ted Mosesfi St at ement by Ambassador Ted Moses on icamhal f of
Region to the World Conf er2%Jaone 199%1onlhec man Ri ght s, 0 Vi enn
<http://www.dialoguebetweennations.com/dbnetwork/englistdstdfmination2.htm#TedMose¢retrieved 30
April 2017).
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implemented the civilizing discourse in order to avoid being ostracized and excluded from the
rightsandet i t |l ements assigned by the%European #Afar
It is important to note that central aspects of current policies designed and implemented
by international financial institutions and States the present process of economic
globalizdion -- can be traced back to the work of Francisco de Vitoria and the beginnings of the
modern discipline of international law in the 15th ant} ¢énturies, whiclustified the
di spossession of 1 ndi genouég The aunert dispassedsiannds an
and infringements of Indigenous peoplesd righ
thelongt er m ef fects of a certain pattern of Mndeve
collective, cultural, social, and environmenights of indigenous communities in the regféh.
The present dominantenliberal globalizationgorresponding to aew system of capital
accumulation, has been increasingly confronted by a cebhaggamonic globalizatigrecalled by
Baxi a Acual i s me Ocofstitydd thyka sesies of initiatives, movements, and
organizations thateclaiming the languages of social justice, resist and challesgideral
globalization through local and global linkages, networks, and allidit€bese process of
neoliberalglobalizationand countehegemonic globalization have provided Indigenous peoples

new venues and possibilitiest only to mobilize politicallyand denounce injusticelsut also to

469 Arnulf Becker LorcaMestizo International Law: Global Intellectual History (188233)(New York:
Cambridge University Press, 2011).

470 Antony Anghie, Francisco de Vitoria and the Colonial Origifitnternational Law, (1996) Social Legal
Studies321; Antony Anghie (2005xupranote 366.

471 Mario Blaser, Harvey A. Feit and Glenn McRae, Etisthe Way of Development: Indigenous Peoples, Life
Projects and GlobalizatiofNew York: Zed Books, 2004Rodolfo Stavenhagen,NUSpecial Rapporteur on the
situation of human rights and fundamental freedoms of indigenous pdefi®|.4/2003/90) (January 21, 2003)
[Thematic Report focused on the impact of lasgele development projects on human rights anddmental
freedoms of indigenous peoples and communities].

42 Boaventura de Sousa Santos, Efthices of the Worl@New York: Verso, 2010) at Preface; Upendra Baxi,
fiGlobalization: A World without Alternativé? | CES Lectures, Uni vre24,4992.y of Col om
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make legal claimsThus, diring the lasthirty years, Inligenous peoples have emerged as
political and social actors in Latin Ameridhey have become active subjects and have engaged
in social and political movements.

At the international levelndigenous Peoples have made claims and demands for
internation&legal personality, collective rights, and sovereignty, which have challenged the
continuing efficacy and legitimacy of the modern natstaite and law and revealed ongoing
dominant and exclusionary representational categories as established by Egrocentri
international law. In tls sense, it can be argued thatijenous voices, worldviews, and claims
have reached the globadmos the complex normative universe in which we f&in order to
speak and demand recognition, dignity and justice. Yet,lt@lghomos the international
normative world and order, is far from settled. International law is a site of struggle and it is
continually in formative negotiation through challenge, absorption, reining in, and contestation
Indigenougeoples and othafisenfranchisedocial groupsre claiming justice and
accountability of States and influential n8tates actors and challenging the inequality of power
for which there is much less tolerance now than in the normative world order that emerged with
the Unted Nations in 1948

The next chapter discusses Perubs policies
Indigenous peoples. It highlights the role of law in validating the expansion of MNCs operations
and dispossession of Indigenous land and infrimgy@ of their rights, and in authorizing a

pervasive trend of persecution and criminalization of Indigenous communities opposing MNCs

operations.

“Robert Cover, fiNomosHavardLaMNReviewat i veo (1983) 97
4“Gerardo J. Munarriz, ARhetoric and Reality: the World
I ndi genous communi ti es interndtiaal CommuhityéawiReveed3d. i n (2008) 10

2
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Chapter4:Per udés Policies and Regul ations on

Indigenous Peoples

fiFor decades, extractive induss have had a devastating social and environmental
impactons e v er al ndidgenols@eopied/ghout benefiting them greatly
Consequently, there has been a high level of discontent and mistrust among Indigenous
peoples towards the State and tiduistrial extractive sector, leading to many protests
andclashes ( James Ahaya, 2014)
4.1 Introduction
On SeptembeR8, 2015 a peaceful protest of Indigenous organizations in Apurimac, Peru
against Las Bambas copper mi nesvolenlyrepessedowned
by the police!’® Indigenous organizatiorisaddenouncedubstantial modifications of the
Environmentalmpact Assessmenmtithout respectingher right to consultatiorandproper
proceduregor public participationthey argued that tdse changes woulgreatly impact their
health and environmenthree Indigenous protesters were killed, 15 wounded and about 30
detained'’’ Following the deadly clash, a state of emergency was declared and martial law

implemented in thaffectedregions.Government officials justifiedhe policeactions and

maintainedheirs upport for Las Bambas project, saying

4’ Human Rights CounciReport of the Speci&®apporteur orthe rights of indigenous peoples, James Andya
situationof i ndi genous Peguenidhgrdgardtd therektrgctive mdustri@siuly 2014,
A/HRC/27/52/Add.3, at paragraphs 18 and 69.
476 _as Bambas copper mine project, under way since 2004, is operatebhgoatiumed by MMG Ltd., a
subsidiary of Minmetals Corporatioane of China's major multinational stadtened enterprise§he MMG bought
the projet from mining giant GlencorXstrata in August 2014 for US$6 billion, and the project is currently valued
$7.4bn. See Karen Rebelo abacledvgrohAptpaysl USS®RBuUTt er s(
Bambas coppeni n e FiancialrPost April 14, 2014, online: <http://business.financialpost.com/investing/ehina
lasbambasglencore> (retrieved 30 April 2017); MMG Ltd., online: <http://www.mmg.com/en/About
Us/CompanyOverview.aspx> (retrieved 30 April 2017).
47Co o p e r Alefarmedspeciali?015Caso Las Bambasd0 Oct ober 2015, online:
<http://cooperaccion.org.pe/main/images/Descafdmss copy/Las%20Bambas%2620informe%20ocm.pdf>
(retrieved 30 April 2017); BB&uaNiewsi hgt pnoAmeti sansé&dE:
in BBC News29 September 2015, online: <http://www.bbc.com/news/wlatid-america34389803> (retrieved 30
April 2017).
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bring &6pr ogr e ¥ dveek later, attthe Annuwaldvieating ofithe Boards of
Governors of the Waodl Bank and IMF, held in Limayhilei Per ués economi c soun
investor confidence, and #%werehjghligtted angraised,t h t he
the violencerepressiorand deaths at Las Bambas were silennetia wordwas saidabout the
idertity of the three Indigenous e x-jt wchi ci al ly executedo &Hd the v
As onenewspapecolumnistputit,as t hey r esembl e fAve mdigermusllastr of
names,theywee tr eated as Owelasstilieensl, ndisamsd®gas itnh
who do notexist®*A year | ater, as affected communiti es
resolved, protests agairtee Las Bambas copper mine continue. On 14 October 2016 an
Indigenous protesteQuintino Cereceda Huisaas killed by the policduring a rally; about 34
protestersvere injured and another 12 were arre$téd.

Since the 199Q%eru has experienced a new cycle of expanded investment in extractive

industries, particularly mining, oil and gaseWM flows of foeign direct investment (FDI),

4I8E | Comerci o, fiLas Bambas: Cat er i a El€Conefcioltim,29 que protes
SeptembeR015, online: http:/felcomercio.pe/peru/apurimac/bamizgerianeafirmo-queprotestasson
injustificadasnoticia1844657> (retrieved 30 April 2017).

479 Peru hosted the World Bank and IMF Annual Meetings (Octolie?5, 2015) . The Worl d Banko
Mahmoud Mohieldin highligted that Peru was selected for the growing international prestige won over the last two
decades due to its economic and social performance, ani

in terms of political and institutional stabilitgconomic soundness, investor confidence, and integration with the

worl d economy. da Flestsdel Bdneo Mumdialy el EMIO ii n Coopeacci on, Oct obe
online: <http://cooperaccion.org.pe/main/opinion/4iaYiestadelbancemuncialy-el-fmi-josede-echave>

(retrieved 30 April 2017).

480 Beto Chahuayllo Huillca (39), Alberto Cardenas Chalco (24), and Exaltacion Huamani MiBg8&)ation
internationale des |figlulzk eaxisg arion tes tdieg dodidjecutiomesnp ar ci al
de mani festantes que cRrdssRéldaspEBOctober20il®, odidet r aj udi ci al es, 0
<https://www.fidh.org/es/region/americas/peru/fiekigeinvestigacionimparcialty-exhaustivapor-ejecuciones

de> (retrieved 30 April 2017).

“¥lRodr i go MbMneéeowya,efi Bambas, car nav dibriodmm,lLim&Ottoperle,l FMI en
2015, online: #ttp://diariouno.pe/columna/muerta-bambascarnavaldetbmy-el-fmi-enlima/> (retrieved 30

April 2017).

R e ut OmeKilled iih Peru Potests against Las Bambas CopperMine i n Reuters Worl d News
2016, online: <http://www.reuters.com/articlefosru-mining-clashidUSKBN12F01W?il=0> (retrieved 30 April

2017).
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primarily from North America, Europe, Japan and China, have financed extensive mining and
hydrocarbons exploration in the countfyWhile FDI in mining exploration in Latin America

increased 400 percebétween 290 and 1997n Peru it grew by two thousand percéfit.

Betweenl998 and 2007, US$93.5 billion of FDI flowed into the natural resources sector in Latin
America; the average annual increase of FDI in the natural resources sector was 26 percent, but,

in Peru FDI increasedy over two thousand five hundred perc&aBy 2009,Peru was

considered the third highestcipient of mining FDI in the worltf*Per u6s t ot al mi ni n
investments during 2013 reached about US$9,724 million, which represents an increase of

fourteen percerftom 2012. The top sources of mining FDI are China (twenty two percent),

U.S.A. (seventeen percent), Canada (fifteen percent), Switzerland (nine percent), and the UK
(eightpercentf®’Per u i s Canadabés second | argeenttal bi |l at e

America, and the third largest destination for Canadian direct investment in South and Central

483 MNCs with large scale mining operations in Peru: Barrick Golh@@a), Teck Resources (Canada), Pan

American Silver (Canada), Newmont (U.S.), Freeport McMoran (U.S.), Doe Run (U.S.), Anglo American (UK),

BHP Billiton (AustraliaUK), Rio Tinto (AustraliaUK), Monterrico Metals (UKChina), Shougang (China),

Chinalco (Clna), zZi Jin (China), China Minmetals (China), Jianxi Cooper Corp. (China), Xstrata (Switzerland

Australia), Glencore (Switzerland), Vale (Brazil), Votorantim Metals (Brazil), Gold Fields (South Africa),

Mitsubishi Materials (Japan), Nippon Mining and Mst@lapan), Sumitomo Metal Mining (Japan), Grupo Mexico

(Mexico). SeePricewaterhouseCoopeldjning in the Americadylarch 6, 2012, at 12, online:
<http://lwww.pwc.com/ca/en/mining/publications/pamericascoe-eventhighlightspresentatior201203-en.pdf
(retrieved 30 April 2017)Kei t h Sl ac k , AMi ning Conflicts in Peru: Cond
America, March 2009, at 2, online: <http://www.oxfamamerica.org/static/oa3/files/mioimigjcts-in-peru
conditioncritical.pdf> (retrieved 8 April 2017).

484\World Bank,Riqueza y Sostenibilidad: Dimensiones Sociales y Ambientales de la Mineria en @&\

supranote 4.3,

WWJjeffrey Bury and Nenw hGoeroyg rBaepbhld iersg todn ,Exit r act Deffrey | ndustr
Bury and Anthony Bebbington, Eds. (2013)pranote 171 at 42 and 44.

%%Jose De Echave, fALa Mineria Peruana y | os Escenari os
Gudynas, EdsTransiciones Post Extractivismo y Alternativas al Extractivismo en el Réna: CEPES, 2012t

63.

487 Armando Mendoza,lhdustrias extractivas y cambio climético en el Per(: vinculos y preocupaciones,” in Paul

M. Makedonski Valdeavellano, et al., EdSaminos de Transicion: Alternativas al extractivismo y propuestas para

otros desarrollos en el Peiltima: CooperAcciorRedGE, 2014), at 4PricewaterhouseCoopetX)14 Americas

School of Mine Presentations: Update on Latin AmeriéaMay 2014, online:
<http://lwww.pwc.com/gx/en/mining/schoof-mines2014.jhtml> (retrieved 3@pril 2017).
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America. By July 2014, some 90 Canadian compamersengaged in the natural resources
sector (mainly focused on mining and oil & gas exploration). Sile€anadaPeru Free Trade
Agreements entered into force in 2009, the trade relationship has grown subst&ftially.

The significancef the extractive industry fahe Peruvian economys cr uci al . Per
average annual growth six percent since 2062 is explainedargelyby the increasa exports
(eighty seven percent); about seventy percent of these exports comprise ramerals
hydrocarboné®Miningaccounts for over sixty percent of
its income tax, seventeen gent of its internal taxatiorsjx percento its GDP, and twenty one
percent for the total FDI stodR! Yet, in terms oflirect employmentthe contributiorof mining
reache®nly one percent dP e r ecénemically active populaticti?

As it wasin the pasttoday mining production is mainly controlled by foreign companies.
In 2012, 60 percent of gold production was controlled by two companies (U.S. New Mont and
Canada Barrick Gold); 80 percent of copper production was controlled by three companies

owned byMNCs from UK, Australia, Canada, Japan, Switzerland, U.S., and M&Xico.

488 Government of Canad&anadaPeru Relationsonline: < http://www.canadainternational.gc.ca/peru
perou/bilateral_relations_bilaterales/canada_{pemou.aspx?lang=eng> (retrieved 30 April 2017).

Wl nternational Monet ary ReposytiROrul3V MB, GoFebruary 20
<http://www.imf.org/external/pubs/ft/scr/2013/cr1345.pdf> (retrieved 30 April 2017).

“YMaritza Paredes and Lorena De La Puent e, AiProtestas vy
extractivas © i n Ger ar do Da mo n Agenda dednveStigasisnesh Temas Bacibambientaldssen el

Peru: Una Aproximacion desde las Ciencias Socifllasa: CISEPAPUCP, 2014) at 75.

491|n 2009, Peru occupied first place in Latin America in the prodnaif gold (sixth in the world), silver (first in

the world), lead (fourth in the world), zinc (second in the world), and tin (third in the world). It was second in the
production of copper in the region and in the wotighifanio Baca TupayachkstudioSobre Marco Normativo

Minero en PeryLima: Grupo de Propuesta Ciudadana, Lima, April 2014) ab%e De Echave (20123)pranote

486 at 65.

492 Jose De Echave (2012)pranote 486at 66.

CGrupo de Pr op uSarsetllance©fithe BxtrattivaedastriesiiBational Report No. 15, Peru 2012

Lima, June 2012, at 10, online:
<http://www.propuestaciudadana.org.pe/sites/default/files/publicaciones/archivos/Reporte%2015%20VIE%20final
%20WEB%20ENGLISH%20VERSION.pdf> (retrieved 30 April 2017).
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This new cycle of expansion of FDI in the mineral and hydrocarbon sector has reached
not only traditional regions of extraction, but also new and remote regions, often populated by
Indigenous and rural populations, and it has increasingly affected their lands and terAtories.
the beginning of th@990sP e r midirng concessionsoveredonly two million three hundred
thousand hectares; @01 mining concessions had increased to elewdion. By 2013 the
total area concessioned for minwgsabout twenty six million seven hundred hectares,
af fecting about 60 per cen®LikeWisefhere hadbeean ndi geno
unprecedented expansiohthegeographicahrea dedidedto hydrocarbon activities. Between
2004 and 2008, the extension of concessions for oil and gas in the Peruvian Amazon basin has
increased from fourteen percent to seventy five percent, which means that three quarters of
Peruds Amazon hailsndbpas eperationi$ Adcarding to a 2014 repods
percent of Perub6s | and set for mining, oil, g
with protected areas, territories and lands inhabited by Indigenous peoples and rural
communitiest®®

The remarkable increase of FDI and land concessions in the extractive industry in Peru
has also been accompaniedase in conflict and violence around mining and oil/gas

operations and pervasi ve ViAzcdodihgitoPenrsu ®sf [ ndi ge

4% Jose De Huave (2012)supranote 486at7:7 2; Carl os Monge, fEntre Rio y Rio:
extractivismo neoliberal y | supranote 418as75;CecberAgaiodNovenot r act i v i
Informe Cartografico sobre Concesiones Mireem el PeryBase De Datos 2016, Lima, July 2016, at 5, online:
<http://cooperaccion.org.pe/main/images/Archivos/Informedeconcesionesminerasmayo2016.pdf> (retrieved 30

Apri; 2017).

495 Matt Finer and Marti OrtaMartinez (2010)supranote £1; Matt Finer, ¢ al. (2008), supra note 81Anthony

Bebbington (2010)supranote 4B.

4% Andrea Alforte, et al.Communities as Counterparties: Preliminary Review of Concessions and Conflict in

Emerging and Frontier Market ConcessioReportthe Rights and Resourcastlative, 30 October 2014, online:
<http://www.rightsandresources.org/gpntent/uploads/Communities Counterparties-INAL_Oct-21.pdf>

(retrieved 30 April 2017).
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Ombudspersoffice (DefensoriaDel Pueblg, from 20071 2011 there has beerBA0 percent
increase irthe frequencyf social conflicts’” While between Januagnd September 201420
conflictswereregistered, idanuary 2013alone214 conflicts wee registeregdaround70 percent
of those conflicthavesocioenvironmentabrigins (mining, oil and gas operations® Peru is
currentlyin thetop tencountries withenvironmental conflictsaccording to th&lobal
Environmental Justice Atlaproducedy the Instituteof Environmental Science and
Technologyof the Autonomousniversity ofBarcelona JAB).4%°

Thischapted i s c us s es aRdlagal asmewprbn the exyractive industry and
Indigenous peoples which has facilitated corpoaat privatanvestment in the extractive
sector. Peruds | egal framework and policies h
operations and dispossession of Indigenous lands, but also have legalized a pervasive trend of
persecution and criminalisation of Indig®is communities who have challenged and resisted
MNCs 6 o p @heahapter idiwdedinto eightsections. Sectiomw o wi | | di scuss
necliberal structural adjustment policies and promotadrprivate investment. Sectiorhiiee
willexaminetheover nment 6s pol i ci es @& eaxtactiveigdustryat i ons
Section Bur will discuss State policies and regulations on Indigenoosnunities. SectioRive

will discuss domestic legal venues autess to justice. Secti@x will examine the barriers to

497 Defensoria del Puebldnforme Defensorial N° 156Violencia en los Conflictos Socialéglima: Defensoria
del Pueblo, March 2012) at 411.
“%pDef ensor i albB"®eportton obidl Gonflic o Li ma, January 2017, online:
<http://www.defensoria.gob.pe/modules/Downloads/conflictos/2017/Reptntsualde-Conflictos SocialesN-
155-Eneg0-2017.pdf> (retrieved 30 April 2017).
49 TheGlobal Atlas of Environmental Justit®an interactive map that catalogues thousands of localized stories of
resistance against damaging projects: from minésxio waste sites to oil refining operations to areas of
deforestation. The Atlas is an initiative of the Environmental Justice Organizations, Liabilities and Trade (EJOLT)
project. This collaborative research project is supported by the European Unicooadithated by Professor Joan
Martinez Alier at the Autonomous University of Barcelona (IGUAB). Online: <http://ejatlas.org/> (retrieved 30
April 2017).
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access to justice. Secti®@ ven wi | | examine Perubs internat:i
legal venues available faffected communities. Sectionght will provide a brief summary of
the chapterds main arguments
4.2 Neo-Liberal Stru ctural Adjustment Policies and Promotion of Private Investment
P e r ecolorsal legaciesandi st ory, its relations with for
sustained preference for a lais$aze approacleft the country witrendemiowvedk institutions
and he State needed to foster a diversified economy. By theI8RDs, reinforced by the natural
resources boom, Peru was returning (yet again) to a primary dggatonomy, and embracing
the Washington Consensus reforms with great vigour after the ele€#dberto Fujimori as
President in 1996P°
The implementation of neldberal economic policies by the Fujimori regime was
strongly influencd by external and internal powerful actofs discussed in Chapter Threleet
Washington Consensus reforms, desijand promoted by IFlIbggan to bénplemented in
Latin Americain the 1980s and 1990&fter Fujimori won the presidential election in June
1990,several politiciangind intellectualsvith connections to the Peruvian elite, conservative
parties and int@ational finance approached Fujimori; the most important was Herrizado
Soto, a Peruvian economishose work emphasizes the importance of business and property

rights and bl ames Perub6s economiDeSgoand® | ems on

500 Jose Carlos Orihueala and Rosemary Thorp (2@1L@yanote 354 at 3B8; As Bebbington argueshé

increasing demand of minerals, particularly from China, Brazil, and India, together with the price increases, and the
technological changes that make possible extraction in remote antbfarckss hydrocarbon reserves have played

a prominent role inhte expansion of extractive industries inthe regfom.t hony Be b bAnatgniesaof, et al .
Conflict: Social Mobilizati on aAnthonNEBebbingtan bnd deffreydBury, Ec ol 0 g i
Eds. (2013)supranote 171 at 244.

501 Hernando @ Soto,The Other Path: the invisible revolution in the Third WdiNkw York: Harper & Row,

1989); The Mistery of Capital: Why Capitalism Triumphs in the West and Fails Everywher@\ElseYork: Basic

Books, 2000).
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growp of Peruvian bankers and economists working in the @h&urage@nd convinced
Fujimori to travelto the U.S., where they mair(22 June 1990) with the head and
representatives of the IMF, the World Bathe InterAmerican Development Banknd the
Council of the Americas, the latter representing the [20festU.S. investors in Latin America
At the meetingn New York,the leaders of the IFlsommunicate@nd offered~ujimori their
full support,only if he would arry out immediate and sha&trucural Adjustment Policies
(SAPs) anccomplementaryi r e a | i stérin stabilizatibnonreasuré® After this trip, as
Kenneth Roberts points oamndfifollowing the resignation of the economists who advised
Fujimori duringhis campaign, a new tedirheavily influencedby neoliberal apostle Hernando
De Sotoi implemented the shoaconomigprogram in early August 19908°
Theimplementation of the nelberal Structural Adjustment Policies was facilitated by
Peruds i nt er nraernal politicedvidlencepimtibitédiindviay. 198@ith the armed
uprising of theCommunistParty of Perti Shining Path (PCIBL), aruthlessseltstyledMaoist
organizationhad greatly expanded the following 10 years and it had spiraled out of conftbl
PCRSL6 s rfiewaosl tt he bi ggest i nt e amté countoganmetiase t
to losing®® The scope and intensity tifeinsurgent movement were unprecedented and it
threatenedh e vi abi |l ity of P e syat@ms Thioclitical situgiencoumea d

with the profound economic crisgmve Fujimori an opportunity to present himself as the

5025ysan C. Stoke#jandates and Democest: Neoliberalism by Surprise in Latin Ameri@dew York: Cambridge
University Press, 2001) at 6.

503 Kenneth M. Roberts, Neoliberalism and the Transformation of Populism in Latin America: The Case of Peru
(1995) 48:1World Politics82-116, at 96 and fdaote 38.

evel

ecor

5041n 19821984, a second insurgent organization emerged, the Tupac Amaru Revolutionary Movement (MRTA), a

more urban insurgent movement inspired by the Cuban revolution. Charles D. Kéenngyj mor i 6 s Coup

Breakdown of Democracy in Latim#erica(Notre Dame, Indiana: University of Notre Dame Press, 2004),-2723
WGustavo Gorriti, AThe mdegoncCénsokchif,aetti ng, o (2006)

and

35: 3

Cynthia MPErunsoSkndi@ro Lumi noso Re BuwsanlEksteim Ed.,Or i gi ns a

Power and Popular Protest: Latin American social movem@ueskeley: University of California Press, 2001).
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c 0 u n savigr dtallowed him tgoromoteand justif, on the one handhis neoliberal
economic shockrogramand on the other hand, hiepressive, ahoritarian, and ruthless
counterinsurgencstrategyIndeed, days after his 1990 inauguration, the Fujimori government
renegotiated agreements on Peruds foreign deb
guidelines of the Washington Consensusfomen omi ¢ r ef or m arfandthe St at
implementaii | ewmmt ensity counterinsurgency waro polic
legal and illegal; the latter included extrajudicial executions of suspected subversives and
widespread intimid@on measures against political opponefits.

In the first two years of his government, Fujimori conducted a drastic structural
adjustment program which featured radical restructuring of the labour, mining and hydrocarbon
sectors to favour FDI, involving ssetantial legal changes and several roundgwightizationof
State enterprise$?® Thus, while in 1990 the State controlled fifty percent of mineral production,
by 1997, this had fallen to fifteen percent, and by 1998 it was 1.5 pétédrite process of
implementation ofthenebi ber al economic model was accel er
self-coup in April 1992, which suspended the Constitution and dissolved Congress and the

Courts. The Fujimori government, unbridled by the checks and balancesletcted

507 Carlos Contreras and Marcos Cuétigstoria del Perdi Contemporaneo: desde las luchas por la Independencia
hasta el presentéth Ed (Lima: Instituto de Estudios Peruanos, 2013) at 344.

508 UmbertoJara,Ojo por Ojo: La Verdadera Historia del Grupo ColifBarcelona; Lima: Grupo Editorial Norma,
2003).

509 Felix Jimenez, Giovanna Aguilar and Javier Kapdodi,la Industrializacion Protedonista a la

Desindustrializacion Neolibera(Lima: CIES, 1999); Jorge RojaBpliticas Comerciales y Cambiarias en el Peru,
19601995(Lima: PUCP, 1996).

510 Albeto PasceFont, Alejandro Diez Hurtado, Gerardo Damonte, Guillermo Salas, and RicardGFaort,

Mineria y la ComunidadPeru Report prepared for World Bank project on Large Mines and the Community, 1999.
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legislature, adopted a set of legislative decrdesrgtos legislativggo severely restrict
Constitutional rightsHuman rights violations rapidly escalated.

Thus,8 Szabl owsKki points out, Fujimoriodos | eg
labour and union movement, and throughout the 1990s, the Fujimori regime vigorously opposed
efforts to mobilize against government policies, making liberal use of both accusations of
terrorism and national security servié&slndeed, sing the sweeping pvisions granted under
the new harsh anterrorist legislation introduced in 1992, the government security forces
arrested and charged more people with terrorism and seceiated offenses than had been
arrested during the entire previous ten yé&rMany of them werenion leaders, students, and
Indigenougpeoplesvh o o pposed -lbergleconomicipdies Ina&vay, the growth
of an authoritarian regime and serious human rights violations in Peru was directly related to the
economic model&ing imposed upon its populatiétf.National and, in particular, international
investors, took advantage of the economic and political climate to reap profits. Foreign
companies took control of mining, ports, banks, commerce, transport, communications and

healthcaré®® Not surprisingly, Fujimoridés economic p

S'Gerardo J. Munarriz, AA Comparative Analysis of the U
Ri ght s Si t uMaster of hawd hesis®sgoode Hall Law School, York University, 2004.

512 David Szablowski (2007%upranote 47 at 40, footnote 57.

513 Inter-Church Committee on Human Rights on Latin America (ICCHRISYstematic Violations and New Legal

Order: Human Rights in Per{lroronto, December 1993).

“Monsignor Miguel |Irizar Campos of the Peruvian Bishop
have a ficertain complicityd in the violence as they pr
internal conflict and despite strong i ndicati onsThedDffficutendi ous corr

Dangerous Search for Truth and JusticeinReru ( Mar ch 2003) at 6.

515 For instance, between 1990 and 1999, the stock of U.S. direct investment registemdtiipled, from about

$600 million to about$1.8 billion. During the foyear period 1994997, the increase in U.S. direct investment in

Peru was greater than in any other South American country. The largest investments were by mining and oil

corporaions such as Newmont Mining, Occidental Petroleum, Mobil Oil, Duke Energy, BHP Cooper, Noranda,

Teck Cominco, Rio Algom, and BHP Cooper. Important investments were also made b§dacBelta Air

Lines, Mc Donal dés, Chas e Mbrgan and City Rank. Sdé &yntkia McClintBckand on, J . |
Fabian VallasThe United States and Peru: Cooperation at a Qustw York: Routledge, 2003) at 99.
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business executives who applauded the opening of the economy, the elimination of almost all
regulations, the control offlation, and the plans to selt&e compnies>!® Likewise, acording
to Francisco Durandgrofessor of Politics at the Catholic Universdfter the 1992 selfoup,
the only civil societ§ s i n g9 tni tPetriuon hat publicly endorsed &
regime wa P e r NafiomalConfederatn of Private Business Institutions (CONFIE&)ring
an interview in 1994a representative of CONFIEP tdidi m, fAwe had been | ooki
Pinochet, and w® finally found him. o
Fujimori 6s ¢g-200@ madenafully deelbp@®effort at stalaitian and
strong nediberal market policies throughout the decade, enacting a new Constitution and
establishing a legal and regulatory framework tteet provided favorable tax, royalty, and
regulatory environments for foreign mining, oil and gas investérSubsequergovernments,
those ofAlejandro Toledo (2002006), Alan Garcia (2008011), Ollanta Humana (2042016),
and Pedro Pablo Kuczynski (20P8esent), have elaborated and implemented their policies, with

some variations, on the basis of thesheb b e r a | economic framework bu

%Nat hatiel C. Nash, fANo Longer a PartheNewYoRk&mas i s Being
(November 2, 1993). Later,he | nternati onal Counci l for Mining and Me
framework and |l egislation Acreated an extremely attrac!
See ICMM,The Challenge of Mineral Weht Using Resource Endowments to Foster Sustainable Develgpment

Peru Country Case Study (London: International Council on Mining and Metals, 2007) at 9.

57Vi d e o Su Nomfire esiFujimgrio Di rect or Fer nandCONFIEPinyg®tagetarL i ma May
27 associated business guilds, including the Federations of Chambers of Commerce and the National Society of

Mining, Oil and Energy (SNMPE), online: <http://www.confiep.org.pe/home> (retrieveLig0st2017).

518 John Crabtree and Francisco DuraRdruElite Power and Political Capturé_ondon, UK: Zed Books Ltd.,

2017); Jose Carlos Orihueala and Rosemary Thorp (28d@janote 354 at 3B8; Rosemary Thorp and Maritza
ParedesEthnicity and the Persistence of Inequality: The Case of Béew York: Pagrave Macmillan, 2010) at

170-203.
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government. These administrati onstheyadepeoed! y i n
and broadened the scope of neoliberal polities.
4.3 Government Policies and Regulations on Extractive Industries

The 1993 Constitution, enacted by Fujimoric
recognizes Peru as a mudtihnic, multicultural and multilingual nation, and on the other hand,
establishes the foundation$ the neoliberal economiwodelandstrengthesits linkage to the
global market systert’l t prescri bes explicitly the Stateb
(Art. 44), and among the Constitutional guarantees are the right to enjoy a balanced environment
that is adequate for human development (222); the right to the protection of human health,
including the health of families and communities (Art. 7); and the principle of equality before the
law and of nordiscrimination by reason of origin, race, language, religion, economic condition
or any @aher motive (Art. 2.2).

Title 11l (Economic Regime) of the Constitution, contains the most important free market
principles. It prescribes the Stateds obligat
59). It stipulates the nediscriminatory pinciple for local and foreign investments, equal
treatment for public and private economic activities, #nedpossibility of the State amdher
public lawpersongo submit disputesarising from thecontractualelationshipto tribunals
constitutedunde the signedreaties, or to national or international arbitratiénts. 60, 63). It
also prescribes thagtural resourcesenewableand nonrenewable, atiee property of the

nation; the States sovereign ints use and can grant concessions for iestagrivate parties

%Jose De Echave, fAlLa Mineria y |l as Transiciones que No
(2014),supranote 487at 59; Ricardo Grinspun, Carlos Larrea and Liisa North (2016), supra note 116; Jan Lust,

iSoci al Struggle and Political E c o n o rayiticab Sociddbgyt-16r a | Resou
520 Constitucion Politica del Peru, 1993, Arts 2.19, 48, 89, and Art658Lila BarreraHernandez (2010ysupra

note 272 at 169.
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(Art.66). Yet, the State is required to promote the sustainable use of natural resources and it is
entrusted with promoting the conservation of biological diversity and the sustainable
development of the Amazon region (Arts-&3). The right to private property is guaranteed
and must be exercised in harmony with the common good. That guarantee is made subject to a
public interest override, in which case the property holder is entitled to just compensation and
damages. Public properiyinalienable and permanent, yet economic exploitation may proceed
on public lands through concessions to private parties (Arts.70, 73). In addition, the Constitution
guarantees the frdem of contract and the protection of contractual terms, which taeno
modified by laws or any other kind of provisions. Disputes ariBmg the contractual
relationshipcanonly besolvedby arbitrationor judicial meansaccording to the mechanisros
protection provided by the contramtlaw. And most importantlyt introduces and incorporates
the controversiaktoncept ofContratosLey (ContractLaws) through which the State can
establish guarantees and provielgal certainty and assurances to private parties; as Centract
Laws cannot beevised andnodifiedlegid at i vel y, they are shielded
supervision (Art. 62).

In fact, ContraclLaws contributedto the implementation of legal stability agreements
with MNCs which include special or preferential legal mechanisms such as accelerated
depreaation, the possibility of deducting investments in public infrastructure from tax payments
due, the exemption from tax payments until the initial investiwastecovered or until income
generated was uséar reinvestment to increase productimpmore han ten percent, and

deduction of research and mining exploration costs from tax payRtéRts. the next ten to

521 Jan Lust (204), supranote519.
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fifteen years, itvasprohibited to change any laws that protected the interests of MNCs, and until
now these agreements are still in placdaost, the 1990s framework established urttler

Fujimori government remains in place with few changes, which reaffirms the neoliberal, marked
and preinvestment orientation of the Peruvian governniéht.

Two articles (88 and 89) in the same Title Il (EcomofRegime) of the Constitution are
dedicated to the agrarian regime of Peruds 1In
Comunidades Campesinas (Peasant Communities, those living in the Andean region) and
Comunidades Nativas (Native Communities, thosad in the Amazonian region). It prescribes
that the Statguarantees the right &ind ownershipn private orcommunal fornmor anyother
form of partnership (Art. 88Peasant and Natie®mmunities areecognized as legal entities
and granted legal pson status under the law; they are declared autonomous, particularly in
relation to the use of their lands which are vested in them in perpetuity, subject to their
permanent use; arabandoned landccording tdegal provisionsgoesto State ownershif be
awarded for saléArt. 88,89).One of the most radical changes i
rights was the elimination of the protection inherent in the principles e&hemability and the
inability to carry mortgages or similar encumbrancesciviwere recognized and guaranteed by
the previous Constitution of 1979. This change paved the way for parceling out and subsequent
sellingof Indigenous lands, thus instituting new forms of land tenure in their territories.

Anothermajor change brought lige 1993 Constitutiorefers to the constitutional status
of international human rights treaties. While the 1979 Constitution explicitly granted

international human rights treaties constitutional standing (Article 105) and established the

2Ri cardo Grinspun, Carlos Larrea and Liisa North (2014
Capital and Soci al Re s i st an cThe New Extmactiism: A/ppdedlibely e r and J.

development model or impeiistn of the twent§irst century?(London: Zed Books, 2014) at 192.
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superiority (prority) of such treaties over domestic law (Article 18?the 1993 Constitution
neither makes specific references to any particular human rights instrument nor creates a general
constitutional status for international human rights treaties. While itrizeschat treaties are
part of national law (Article 55), the explicit constitutional hierarchy that the 1979 Constitution
had granted to human rights treaties was elimirted.
Important laws implementing the new commitment to liberalize the extractiustiry
and promote foreign investment include:

1 Legislative decree 757, which promotes private investmeneédnd mi nat es t he
exclusive privileges in economic activities and natural resources explojtation

1 Legislative decree 662, which establishesgime providindegal certainty and
incentives to foreign investme?
Legislative decree 674, which promotes privatization of public enterprises;
Legislative decree 708, which promotes investment in the mining sector and declares that
the promotion ofining investment is in the national interé&t;

523 |n addition, he 1979 Constitution specifically vested three international human rights instruments with
constitutional rank: these were the International Covenant on Civil and Pdfigiets (CCPR), the Optional

Protocol to the CCPR, and the American Convention on Human Rigris.Constitution (1979), Clause 16, Title
VIII, Arts. 101 and 105.

524 Most significantly, the Constitutional hierarchy granted to the three international agteémthe 1979
Constitution was abandoned. It can be extrapolated that the intent was for these international instruments to only be
accorded a legal rank equal to that of domestic ordinary legislation in the 1993 Constitution. This represented
retrogresion in the importance accorded to the protection of internationally recognised human rights. Lately, in
recent r uCongsttgtisnalCoBrenmue®tsainternationahuman rights treatiemrenot onlypart of

national lawbut alsohold constitutional status. See Constitutional Colxpedientes 0022005PI1/TC ; 0026
2005PI/TC and 03342007-AA/TC, cited at Pedro Castillo CastafieBaderecho a la tierra y los acuerdos
internacionales: El caso del Pe(tima: CEPES, 2009) at 560.

525 Decreto Legglativo 757, November 8, 1991, Ley Marco para el Crecimiento de la Inversion Privaéa.

objective was arguably to set up a new efficient administration, eliminating legal and administrative barriers to
private enterprise and economic activity, whilemoting productive and environmentally harmonious
development.

526 Decreto Legislativo 662, August 29, 1991, Regimen de Estabilidad Juridica para las Inversiones Extranjeras.
52Decreto Legislativo 674, September 27, 199y de Promocion de la Inversion Padla de las Empresas del
Estado.

528 Decreto Legislativo 708, November 6, 1991, Ley de Promocion de Inversiones en el Sector Minero.
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1 Legislative decree 818, which provides the framework for taogde investment in
natural resource¥?

1 Legislative decree 653, which promotes investment in the agricultural sectoasiad
to theendof the land reform processtarted irthe 1970830

1 Land Law 26505, whiclollowing alongthelines of legislative decre€53,consolidates
the liberalizatoro f Peasants and Nainalliteaspeasp mmuni ti es
eliminating most ofhe restrictions olrandownershipand dowing privateparties
nationalandforeign, to own large tracts gbublic landsthroughout the country?!

f Legislative decree 662 andthe Special Land Titling and Cadastre Project (PETT)
initiated in 1992, under the guidanakthe Irter-American Development Bank (IDB),
promote thdormalizationof rural property landPETT is currently in itshird phase,
which plans to consolidate the registry and cadastre process and to formalize Indigenous
community lanerights both in Andes andéhAmazon region.n previous phases, it
managed to reach important milestones with 83 percent of properties registered on the
Coast and 53 percent in the Andés.

A new Mining Law was enacted which makes the forced displacement and reallocation
of communites and populations for mining purposes possitflaswasanew Hydrocarbons

Law which reaffirms Peruds commi tameamstto t o fr ee

529 Decreto Legislativo 818, April 22, 199Brecisa el inicio de operaciones productivas de empresas que suscriban
contratos cno el Estado para la exploracion, desarrollo y/o explotacién de recursos naturales.

530 Decreto Legislativo 653, July 30, 1991, Ley de Promocidn de las Inversiones en el Sector Begsiative
decree653 was anajor shiftin landlegislation, startingleregulation (or neoregulatiomf a number ofispects
related tathatfield, such asand tenureexpandinghe limitsfor privateownership of landthe use ofincultivated
land marketing, creditwater useadministrative organizatioandland of forestandjungle agribusinessamong
others. Se®edro Castillo Castafieda (2008)pranote 24 at 71.

531 ey 26505, Land Law, "Ley de la Inversion Privada en el Desarrollo de las Actividades Economicas en las
Tierras del Territorio Nacional y de las Comunida@ampesinas y Nativas," July 17, 1995.

532 Decreto Legislativo 667, Ley del Registro de Predios Rurales, September 12, 1991.

533 Inter-American Development Bank, ABL026: Rural Land Titling & Registration Project in PerTihird Phase
(PTRT-3), online: <htp://www.iadb.org/en/projects/projedescriptiontitle, 1303.html?id=PH.1026>; USAID

Peru Country Profile, Land Tenure and Property Rights, October 2016, online: <https://wwhnkaratg/wp
content/uploads/2016/09/USAID_Peru_Country_Profile_FinalFor@tez 1614-16.pdf > (retrieved 30 April
2017).

534Decreto Legislativo 109, DS 049R-EM-TUO, June 4, 1992, Ley General de Mineria.
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achieve human welbeing and national developméitPer u6s Gener al Law of
(Law 27117), provides that the government can expropriate private land upon declaration of
public utility and social interest; the government has the right to expropriate the surface and
subsurface rights, if desired; compensation must be paid to the landbadee on appraised
value>3® Stateexpropriation procedures and overall Peruds policy a
industries introduced by the Fujimori government have validated the expansion of MNCs
activities and the dispossession of Indigenous lands.
4.4 StatePolicies and Regulations on Indigenous Communities

Peruds popul ation reache @ Anbstnaed45®87 mi |l 1 i o
percent of the population is Indigenous, 37 percent mixed Indigdfumapean, 15 percent
European, and 3 percerther>3 The Quechua and Ayamara peoples are the most numerous,
comprising aboutone hi rd of Peruds total population and
Indigenous peoples such as the Ashaninka, Awajun, Wampis, Achuar, Machiguenga are located
in the Amaonian regior?>®

Most of Peruds Constitutions have been est
of the creole elite who believe thatthenet he bearers of the>ore and o

much of Reaanial bigoryptloe State hagen hostile to the idea farmally

535 ey 26221, August 13, 1993, Ley Organica que norma las actividades de Hidrocarburos en el Territorio
Nacional.

536 |_ey Generlide Expropiaciones, Ley No. 27117, May 15, 1999.

537 Instituto Nacional de Estadistica e Informatica (INEB3tado de la Poblacion Peruana 2Qbhline:
<http://lwww.inei.gob.pe/media/MenuRecursivo/publicaciones_digitales/Est/Lib1157/libro.pdf> (retrigveutiB
2017).

538 USAID Peru Country Profile, Land Tenure and Property Rights, October 2016, online: <https://www.land
links.org/wp-content/uploads/2016/09/USAID_Peru_Country Profile_FinalForClearanee}-16.pdf > (retrieved
30 April 2017); Ferran Cabreret al. 013),supranote 331 at 2@21.

539 International Work Group for Indigenous Affaitee Indigenous World 201€openhagen, Denmark: IWGIA,
May 2014 at 159.

540 Bartolome Clavero (20093upranote 81 at 345346.
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recognizingeither colonially derived Indigenous rights or liberal citizenship riggtshe

Indigenous populatiaff! Thus, until the 1970s (when the implementation of the Agrarian reform
programme began, 194®75)Pe ud6s Andean r egi o nfeudabimcamah ed unde
legal order managed by local landlords and merchants, in which Andean Indigenous peoples

were tied to the land in conditions of racialized serfdéhsimultaneously, nitary property

regimes faciliteed the expropriation of Indigenous communal lands, while vagrancy laws and

different forms of indentured labor and debt peonagagueajemozos colongsetc.) gcured

the exploitation of the Indigenous labor force for the development of mining aneggpas>*

In theory, legal recognition of Indigenous communities and their rights to communal land
tenure were first recognized byfPe 6 s Const i t ut iConstitudohofl1®®2 0. The
reinforced this recognition and prescribed that Indigenous coniramnais could not be either,
sold, mortgaged or lost through adverse possession; yet, asymmeinesjipbalances, and
unjust policy and regulationsgvented manyndean and Amazonian Indigenous peoptesf
registering their communities until the Agiear Reform of the 19708 The Agrarian Reform
not only facilitated the expansion of Indigenous movesamdl organizatios) it also sought to
controlthem and subordinate themthe nationalist project conducted by the Peruvian military
governmen®*® Furthermore, the military government abolisttee terms Indianlidio) and

Indigenous Ipdigeng and addressdddigenous peoples from the Andes and the Coast as

IMark Thurner, Hoélssctokrogiali agf oo meNi neaouma ofHiktorie nt ury P
d

Sociologyl ; Mar k Thurner, A6Republicanos6 and 6l a Comuni da
in Postcolonial AluwnalafiatiPAemencan®dtudebB 95) 27
2Peter Gose, AEmbodied Violence: Racial I dentity and t

Apuri maco i n Dd#&mrwyrOadér: Vivlenzd, Rower, Bred Cultural Identity in the High Provinces of
Southern PerBoulder: WestviewPress, 1994). Cited on David Szablowski (208dpranote 47 at 39.

543 FlorenciaMallon, Peasant and Nation: The Making of Postcolonial Mexico and Feetkeley and Los
Angeles: University of California Press, 1995).

544 Nueva Reforma Agraria, Decreto Ley716, June 24, 1969; David Szablowski (20@@pranote 47 at 40.

545 |bid.
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Peasantscmpesinog*® while Indigenous peoples from the Amazon region were addressed as
Natives (ativo9.>*’ The Constitution of 1979 not only extended the right to vote for the first
time to Indigenous peoplesalso maintained the legal recognition of Peasant and Native
communities and continued stipulating that tleeimmunal landsvereinalienabg,
imprescriptibleandcould not be mortgaged. Yetdownplayed thénalienability protection
principle of communal lands, indicating thiaeir salewill only be possiblef two-thirds ofthe
community members request thdivision and sale; and if thiwere the decision of a
community,a specific lanwshould be enactedr each casé’®

As it was discussed previously, the Constitutiod @3 consolidated this trend,
eliminating the Indigenous | andsd inoad i enabil
communitiesd communal | ands can now be sold a
transaction by registered community memi3ét3he 1993 Mnstitution together with the set of
| aws enacted by FHFnaksthebeginndhg a rew eradrPremeundts, | ndi gen
peoples, for it ended the periodt least formally- of constitutional guarantedésr Indigenous
communi t iingiaedin 1920githbegns period of systematiafringement of their
rights>°° Apart from the Constitution, miiple set of laws deal with Peasant and Native
communi ti eso r i ghtAmnongthe most praminenhadeaw 22135(1078 o

Native communities, and Law 24656 (1987) on Peasant communities, which recognize their

546 Nueva Reforma Agraria, Decreto Ley 17716, June 24, 1969, Art. 115.

'"Decreto Ley 20653 fALey de Comunidades Nativas y de Pr
de RIva" June 18,197Hecr et o Lleyde Eaniinidades Nativas y de Desarrollo Agrario de la Selva y

Cejade Selva, May 9, 1978.

548 peru Constitution, 1979, Art. 163.

549 Land Law 5505, July 17, 1995, Ley de la Inversion Privada en el Desarrollo detizidades Economicas en

las Tierras del Territorio Nacional y de las Comunidades Campesinas y Nativas.

550 Alberto Chirif, "Derechos Indigenas en la Legislacion Peruana: Informe Firldhia, Instituto del Bien Comun,

May 2012.
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customs, practices and tradits, and their rights to communal lat¥diand Law 26505 (1995)
on private investmerin Peasant and Nat P?ame Lave 26821, 684 anels 6 | a
29763 on sustainable use and protection of natural rescd?ces.

Understanding how these laws operagside the numerous laws enacted since 1990,
poses a significant challenge, particulailycemany of those laws undermitige rightsof
indigenous communitiesovertly>**as it is the case of many of the 99 legislative decrees passed
by Al an Gamanitdadilgate the im@ementation of Bilateral Free Trade
Agreements (BTAS) signed with the United States and Canada in 2006 and 2008 respectively.
These lgislative decrees aimed to facilitate land concessions for oil and gas exploration, mining,
biofuel crops and logging, and to undermine land, environmental and cultural rights of
Indigenous communitie¥? Of those 99 Legislative Decrees, only four were repealed after a
widespread protest of Indigenous peoples in the Amazon region which culmindtedune
2009Bagua massacr&® Among the most controversial legislative decrees still in force are 994,
1089, 1020 and080 whichindigenous peoples challertyand criticized. Br instance,
Legislative Decree 994 and its regulations create a specittdaktregime for awarding and

titing Stateowned idle lands with agricultural potential to private developerese comprise,

IDecr et o Lleyd Condnitlades Nétivas y de Desarrollo Agrario de la Selva y Ceja dedSelvda 'y 9 ,
1978; Ley 24656, ifLey Gener al de Comuni dades Campesi na:
552 ey 26505, Land Law, "Ley de la Inversion Privada en el Desarrollo de las Actividades Ecoramiasis

Tierras del Territorio Nacional y de las Comunidades Campesinas y Nativas," July 17, 1995.

553 ey 26821, "Ley Orgénica para el aprovechamiento sostenible de los Recursos Naturales," June 25, 1997; Ley
26834, ALey de Ar eas 30,4997 kew 29668, "LByrForésily dedraung Silvesire)"nldy

21, 2011.

554 Alberto Chirif (2012),supranote 550at 9.

555 International Federation of Human Rights (FIDA)P e ir Bagua: Bloodshed in the Context of Amazon

Pr ot Pasig, Qctober 2009, onén<https://www.fidh.org/IMG/pdf/rapperou529ang.pdf> (retrieved 31 May

2017) Patricia Urteag#& r o v elrifornee Socid Juridico sobre Decretos Legislativos Vinculados a Derechos de

Puebl os 6ntdBg&nabérechos, Educacld®dn y Desarroll o, Lima,
65t ef ano Varese, fAGenocide by Plunder: I ndigenous peop
James M. Cooper, et al., EdBmazonia, Environment and the Law in Amazonia: A Plurilateral Encounter

(Portland: Sussex Academic Press, 20138t
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with limited exceptions not including Indigenotgsritories, all lands that are unused due to lack
or excess of water and altiher unproductive land#\ccording to Legislative Decree 1089,
titing of such lands is declared of national inter&st.

The rationale behind Garciab6s decision to
was consistent with the WashingtoorGensusah t he | FI 6s nedarcciber al pr
proposed to formalize private property rights, offer up wide swaths of land for sale, and attract
largescale investment and modern technoldtfy\Gar ci a descri bed Perubds ¢
to be colonized orcagain in order to extract natural resources from spaces currently accupie
by technologically backwardndligenous andestizosmallscale farmers and nomads who, in
this account are quite simply in the way?® Thus, wrtraying Indigenous communities, the
organi zati onagsiathatha ¢ ¢ i @ s a & d°°Biarcaackusea thehsfor O
under mining and bl ockading the fApraggedtas so and
iPer uds | mahresowce endoavinents are not legally titled #therefore cannot be
traded, do not attract investment, and do not generate employment. The result: continuing
poverty. o This problem persists, he maintaine
which says if | cae®t do it, nobody can do it

As a resulbf the persistent struggle adémandof Indigenous peopleshe government

enacted théaw on the Right to Prior Consultation to Indigenous or Native Peoples on August

57Lila BarreraHernandez (2010%kupranote 272 at 17474,
%8Ant hony Bebbington, fEwironmantatdonfliets dndRbliticaltEconcenk, Soci o
Transformation in Andean Ameriéa, i n Ant hony B e bsbpranotet246mt,3. Ed. (2012) ,

%Al an Garcia, AEIl Si ndrsopragote®de! Perro del Hortelano, 0
%0Tami Okamot o a ndilSgills, Centamihaton, fared &mryly Efigagements with Indigenous
Peoples in the Peruvi an Naew®dliical Spadesin ldttawmesicaiNatdralar st ad, Ed

Resource Governangblew York: Palgrave Macmillan, 2012) at 179.
1Ant hony BeTbhkei NNgetwo rEx tir acti on: Rewr i ti ngNAChAeRegoioni t i c al
the Americas, September/October 26092.
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2011°%2Yet, both the legislative process leading up to the adoptioredfth and its

regulatiors, and the outcome of the process have been the subject of criticism from Indigenous
organizations for falling short of theternationalstandards (such as ILO 169), seeking instead to
facilitate and validateeconomidnvestmenbf private companiei their territories’®® The

regulatiors on the implementation of Law of Prior Consultatiwareadopted ompril 2012

without considering the comments mdgelndigenousorganizationsThus,the final text
declaresexplicitly thattheons u | t at i o s dat bindinginkess meaches an agreement
between the partieand it reducethe timelineof different stages of theonsultatiorprocess®*

The law andts regulatiors adoptdefinitions ofIndigenougpeopleghatare restrictivearnd
incompatiblewith ILO Convention169.°%° While thelLO Convention 169ndicates that self
identification adndigenous or tribal shall be regarded as a fundamental criterion for determining
the groupgo which the provisions of théonvention applythe lav on Indigenous consultation

limits the term "indigenous" only those of'direct" lineageand tothose whckeep"al 6 t hei r
cultural elementsexcluding therefor¢éhelargestpeasanpopulations from the Andes acdastal
villages®>®® Furthermore, he regilations do not prescribe the need to conduct a consultation

before concessiorw before grantingjcense agreementdoes not provide transparency and

562 ey N° 29785, Leydel Derecho a la Consulta Previa a loglflos Indigenas u Originariosyugust 2011;

Reglamento de la Ley de Consulta Previa, Decreto Supremo N2QA@MC, April 2, 2012.

%Mi guel Vargas and |l an Mir and dagsdefiCovas ul 8 9, Priervi haos a&JnAy |
Leonardo Tamburini, EdsGConvenio 169 de la OIT: Los Desafios de su Implementacion en America Latina a 25

afios de su AprobaciofCopenhague: IWGIA, 2014) at 5.

564 Anthony Bebbington, Martin Scurrah and Anahi Chaparro, Doctomgém TrabajoNo. §fLa expansi - n de
industrias extractivas y los cambios en la defensa de los derechos de los pueblos indigemeasier 2013, at 61,

online: <https://innovacionesinstitucionales.files.wordpress.com/2013/88sdeblosindc3adgenasierrasy-

territoriol.pdf> (retrieved @ June2017).

565 peru: Informe Alternativo 2012 sobre el cumplimiento del Convenio 169 de |d.idi@, Agosto 2012, at 101,

online: <http://www:.justiciaviva.org.pe/webpanel/publicaciones/archivo1309200352.pdf> (retrieved 8 June

2017).

566 Cesar Gamboa and Sebastian Snoeck, Bd4ljsis critico de la consulta previa en el Per(: Informes sobre el

proceso de reglamentacion de la Ley de Consulta y del Reglathéntn Grupo de Trabajo sobre Pueblos

Indigenas déa Coordinadora Nacional de Derechos Humanos, December 2012) at 15.
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clarity on which situations the consultation should proceed, in cag&singement of
Indigenous rigts, or on Indigenougparticipation inconsultation plans®’
The implementationf the lawhas been sluggis&ince he lawis seerby extractive
companiesand even byhe Ministryof Energy and Minesas a factor thawould hinderfurther
investment, therbas been a tremendous lobby to limit its application only té\thazonian
Indigenous communities, bypassiogmmunities in the Andes®® The legaldistinction between
Anati ves o0 ,@entablisiiedia thes1870g, is used today to justify the defiilhé right
to consultation to Andean Indigenous communities thatrfallt he fpeas a%Bvan cat e g«
President Humala endorsed this stanceAqnr i | 28, 2013) thdrecarendtie decl
native communities ithe Andean highlands, tmeajority areagrarian communities resuilg
from the agrariameform For the most part native communities are only found in the Amazonian
jungle. °&°In order to reduce the number of communities that can request the application of this
law, the government has dighed a official selective list of 5 communities that are to be
considered Indigenous communitie,ib the Amazonian region and onlyirBthe Andes

althoughthe Andescortainsmore thar70 percent of Indigenous communitrésThus, @ of

567 |bid at 21.

568 According to the Minister of Energy and Min€echua communities should not be considered "indigenous"

under the law because they mixed with Spanish colonizers cerdgaesften have formal town assemblies, and are

less isolated than Amazon tribes. S&et r a T aj and Teresa Cespedes, AEXcl usi
in win for ReutersLimag Mayd,2018, onling: <http://www.reuters.com/aglaksperumining
indigenousidUSBRE9400CG20130501> (retrieved 3une2017);Epifanio BacaTl upayachiEstudio sobre Marco

Normativo Minero en Per(Lima: Grupo Propuesta Ciudadana, April 2014) at 7.

569Ljla BarreraH e r n a nindigenous Pedplesand Fréey i or and | nfor med Cdimsent i n |
BarreraHernandez et al., EdsSharing the Costs and Benefits of Energy and Resource Activity: Legal Change and

Impact on CommunitigdNew York: Oxford University Press, 2016) at 82.

50Gerardo Reniquéj Per u: Humal a Submits to United SNAQLAs and t he
Report on the Americak?.

51 Peru Ministerio de Cultura, Base de Datos de Pueblos Indigenas u Originarios, online:
<http://bdpi.cultura.gob.pe/listde-pueblosindigenas (retrieved 31 May 2017).
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September 2@, while ten consultationsverecompleted in the hydrocarbon sedtothe
Amazon regiontherewasno consultation in thenining sectoror in the Andearregion®’2

According to Per ufosHumNan Rightsthezelis geronanendrisiofa t o r
manipulation of the right of Indigenous communities to prior, free and informed consent in
administrativeprocedures that do not address the illegitimaapwdstment prgcts affecting
their communal land% During a workshop organized by human rights NGOg@1.2,
participantsnoted that mangompanies are involved in dividing the membarindigenous
communities especiallyduringthe consultation procesSne participanteported thain the
Amazoniandepartmenof Loreto,in the context o dispute betwen Ashuacommunitiesand
Talisman Oil Companythe company allegedly brougatgroup ofarmedpro-oil project
Indigenous Ahuarin by helicopter’

This situation has become appalling witie new regulatiofor environmental protection
in hydrocarbon actities (passed on November 2014), whildesnot prescribe the need to

complywith the law on Indigenous consultation under the section oBriieonmental Impact

52|n 2016, the government finally began to recognizing the right to prior consultation of Andean Indigenous
communities. According to the Ministry of Cultureos
consultations &ive been initiated with Andean peasant communities, involving mining projects in the regions of
Apurimac (2), Ancash (3) Ayacucho (2) and CuscoGtupo de Trabajo sobre Pueblos Indigenas de la
Coordinadora Nacional de Derechos Humahiodorme Alternaivo 2015 Sobre el Cumplimiento del Convenio 169
de la OIT,"Lima, October 2015, at 167, 22; Cristina Blanco, "Balance del Perl en el Contexto Regional: una
mirada comparativa del derecho a la consulta previa con relacién a Colombia, Chile y BolK@jhanVargas,

Ed.,La Implementacion del Derecho a la Consulta Previa en el Peru: Aportes para el andlisis y la garantia de los
derechos colectivos de los pueblos indigghana: Cooperacion Alemana, December 2016) at 20; Guisela Mayen,
Daniela Erazo antvan LanegraEl Derecho a la Consulta Previa, Libre e Informada: Hallazgos de un proceso de
aprendizaje entre pares para la investigacion y la accion en Ecuador, Guatemala §LiPreauSPDA, 2014) at

114.

53 Cesar Gamboa and Sebastian Snoeck, 2642) supranote $6at16, 21.

574 Comision Internacional de JuristatDL, "Acceso a la JusticiaEmpresas y Violaciones de Derechos Humanos
en el Perd, Geneva Lima, May 2013at 79.
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Assessmen(EIA).>"® Furthermore,ni July 2014 Law 30230 was passéff,which establishes
new fiscal andax measuredgvouring private corporations by pardoning billions of US dollars
in past taxes), ansimplification ofprocedures and permits for granting concessions in the
extractive sector, aiming to promote and revitalize foreign investrém axpensef the
already feeble and ineffective environmem@indards. Some sections of this,laary vague
and generakan also leatb and create conditions ftine loss oproperty rightover landby
Indigenouscommunities; the layrescribeghe creation of specigroceduregTitle Ill) to grant
land rightsfor investment projectfining projectspil, forestry, agrandustrial, etc.)regardless
of the currentr future useo be giverto the premiseslhe risk given thegenerality otthe
provisions contained ithis law,is thatthese investments rightanignore, trumpor violatethe
rights enshrineth nationaland internationakegislation forthe 6,069Peasant communities and
1,469Native communitiesicross the countrgince 72.7 peent of them§,483in total) have no
way toprove theirproperty rights duéo lack oftitle deeds andeoreferencingf the extent and
locationof their lands’’’

Shortly afterlLaw 30230was passed by the Peruvian Congress, the Newbas&d
creditratinpngency Moodydés I nvestor Service, upgrade

to the investment grade level of A3, placing Peru ahead of Argentina, Brazil and Colombia,

575 Decreto Supremo N° 032014E M, Reglamento para Proteccion Ambientallas Actividades de

Hi dr ocar bur os, 0 DaroAgendebAenbienthl@Primeapledcipaciones sobre el Reglamento para

l a Protecci-n Ambient al e DAR|Lamg, Néventber 49, 201 cbelilee: de Hi dr ocar bu
<https://agendambientarhula.pe/2014/11/19/primerpeeocupacionesobreel-reglamentede-protecciorambientalen
las-actividadesle-hidrocarburos/darperu/> (retrieved 31 May 2017).

S8 ey 3 Q.@wEe&tablisliindax measuresimplificationof procedures and permitsr the pranotionand

revitalizationof investment it h e ¢ oJulyltl,r2§14. 06

SCooper Ac c i olmpacdtos, (nEerrIESyY, Bengficiarios de laLey No. 30280 Li ma, October 201
online: <http://www.cooperaccion.org.pe/Descarbasumentos/Analisis_LeyR30.pdf> (retrieved 31 May

2014);Laur eano dbelaB&Gqusda del Biea Comiin a la Busqueda de Facilidades para la Inyersion
CEPES/Rural, Lima, November 20, 2014, online: <https://cepesrural.lamula.pe/2014/tdAidguedalet
biencomuna-la-busquedale-facilidadesparala-inversion/cepesrural/> (retrieved 31 May 2017).
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countries with larger and more diversified economi&avioreover, Christine Lagae]

Managing Director of the | MF praised Peruds e
official visit to Peru on December 203%.Since taking power in July 2016, the government of
Kuczynski continued and deepened this trend; between December 201#haady 201his

government enactetl? legislative decrees, 65 of which were designed to further facilitate

foreign investment at the expense of weakening environmental standards and Indigenous peoples
rights.Indigenous organizations have expressed ttwgicern and question@articularly
legislativedecreeNo. 1251,1285,1292,1320,1330,1333 1334 and 135@hich have far-
reachingmplicationson their collectivelandrights®®®In June 2017, the governmasit

Kuczynskienacted a decré€B.S. 003201 ~MINAM) which establisedn ew and O mor e f | €
air quality standards. Repealing previous more stringent regulationgctieeldwered and

weakened previous air quality standards. For instan@eséd the maximum amount of sulphur

S8E|l Com#podyg., siielev- | a calificaciEtQomerciokida,2idutyi a de Per
2014, online: <http://elcomercio.pe/economia/peru/moealgsccalificacioncrediticiaperunivel-a3-noticia
1740175%?ref=nota_economia&ft=contenido> (retrieved 31 May 2017).

579 Lagarde points oufiPeru hadeen experiencing decadef strong growth aneve are confident that will

continue to growdespite thelowing globaleconomyand lowemetal pricesWe talkedwith PresidentHumalaon

the needor Peru tomplementfiscal and structuraleformsrecommended bythent er nat i onalEl Monet ar \
Comerci o, fiLagar de: 6Confiamesi gneoda kaomioméat peauadahk
presidente Humala y | o incit- a i mpHl @omercigtLima, m8s r ef or m:
December 02, 2014, online: <http://elcomercio.pe/economia/peru/laganfiamosque-economiaperuana
seguiracreciendenoticia1775735> (retrieved 31 May 201Tyternational Monetary Fun&tatement by IMF

Managing Director Christine Lagarde at the Conclusion of her Visit to PRress Release No.14/551, December 4,

2014, online: <http://www.imf.org/exteal/np/sec/pr/2014/pr14551.htm> (retrieved 31 May 2017).

580 0n 25 May 2017, the Congress repealed Legislative Decree No. 1333, which establishes a Special

Project/Institution to facilitate access to land (including Indigenous lands) for investment gmioj#gts.

Indigenous organizations, led by the Pacto de Unidad, a coalition of six national Indigenous organizations had
vigorously expressed their concer n @avanméntlagislativadetreed f or |
may threaten indenous landrights 0 18 F e b r u a http:/m@n.derlisuppartgroup.orgeuk/artid@96.htmi>
(retrieved 31 MdugvosPaqlelayos Anenazaiilans derachos de Pigpiedad n Ser vi ndi , 1
2017, online: <https:/iwww.servindrg/31/01/2017/nuevgsaquetazeamenazatos-derechoglepropiedad> (retrieved

31 May2017)Per u S u p p tndigenous commupities réject Decree 1388 13 May 2017, onli ne:
<http://www.perusupportgroup.org.uk/neasicle-1359.html> (retrieved 31 & 2017).

169



dioxide, a byprodud of smeltingcopperand other base metals, that can be emitted to 250
micrograms per cubic metre per 24 hours, ftben20 micrograms per cubic metre previoGsly.
Thedevelopment of a legal and irtational frameworkto protect Indigenous rights and
the environmentluring the last two decades has been very challenging and undergone several
ups and downgueto theprevalence of the perspectitr@tindigenous rights and
environmental regulationseseriousobstacle$ and represent extra co$ts investors and
companies.Thetension betweemdigenous peoples righéexdthe free market policy and
regulationgmplemented by the successive governmbaaghecomes more cleafhe later has
prevailedandfacilitated the expansion of corporate extractive industries which has brought
serious infringement on®®l ndigenous communitie
4.5 Access to Justice
Accesgo justicei to effective judicial protection ani legal remetes- is a keyfactorin
protectingtherights of Indigenous communities affecteddmyporatemining, oil and gas
projects Accesso justice isguaranteed in internationagreementsush as the International
Covenanbn Civil and Political Rights (Arts. 2 and 14) and the AmeriCanvention on Human
Rights (Arts. 8 and 25). The right é@cess to justicevhile not explicitlyrecognizedirPer u 6 s
domestic legal system, @ essentiatomponent of the right to judicial protection and due
processecognizedn paragrapl8 of Article 139 of the Constitutiorynderstoods access tan

independent, impartial armbmpetent courfor the substantiation and determination of any

581C o0 o p e r Aloos Nuevos,Estddares de Aire y Una Nueva Demanda Contragl®erui n Cooper Acci on
13 Junio 2017, online: kttp://cooperaccion.org.pe/main/advanatdff/cooperaccioiinforma/732los-nuevos
estandaresdle-airey-unanuevademandacontrael-peru> (retrieved 30 June 2017).

ljlaBarreraHer nandez, fARecent Developments in Social | mpact
Devel opment i n MEill lnternatiofalIoutnal pf SistaifaBle Development Law and PAESy,
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http://www.miningweekly.com/topic/copper

criminal chargeor determination ofights and obligationef a different nature such as civil,
fiscal, and labr.>83
4.5.1 Domestic Legal Remedies and Venues

Constitutional Actions

Perub6s Constitution (Title V) provides a
venues to protect fundamental rigPtéRegulated by th€onstitutional Procedural Code,
constitutional ations or processes can be exercised to stop troeaislationsof rights.>8°
Furthermore,liey carbe used t@equest informatiothat the authoritiesoldin their possessign
as well agor the enforcemerdf obligations under th€onstitution the lawor any government
policy. They can also be useddballengeany rules thabppose th&€onstitution;to resolve
conflictsb et ween di f f e organsior whentheg functiom® arguriclear. In addition,
these actionsan be usedot onlyto stop theats or violations of rightesulting fromStateacts
and/ or omissions bualso wherthese violationsesult fromp r i v a t eactspramidsions.s 0

Criminal Proceedings

ThePeruvianPenalCode®® does not providéor directcriminal liability for companies,
but it provides accessory liability for having senasdafacilitator orfor coveringup acrime. In
that case, the company would be subject to criminal sanctions; only indivichaaagers and

representatives of the company assulinectresponsibity for the wrongdoing. Thus, ArtL05

583 Sentencia Tribunal Constitucion&TC 0162001-Al, FJ 10.Cited in Comision Internacional de JuristakDL
(2013),supranote 557 at 38.

584 peru Constitution, 1993, Title V, on Constitutional Guarantees, Art. 200.

585 ey 28237, Codigo Procesal Constitutal, May 28, 2004Among the most important constitutional processes
are: 1) Habeas Corpus ProcegsAmparo Proces8) Habeas Data Procedg,Compliance Process (Proceso de
Cumplimiento), and 5) Popular Action and Constitutionality Review Processd8us de Accion Popular e
Inconstitucionalidad).

586 Codigo Penal, Decreto Legislativo 635, April 3, 1991.
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prescribe measures applicabte a company when an offensecommittedn the exercisef
companyo0s \wahertusingthetconpany téaalitate orconceal an offense. In

November 2009, théudiciary develped a criteriorfor the application of Articld05 and

established a serie$ guidelines tdoe observeth criminal proceeding&hen a crimes
attributedto a legal persoff’Ar t i cl e 104 prescribes the |l egal
offensescommited by its employeesr representativesn the contexof its activities.

The Penal Code also prescribes criminal liability rules for environmental wrongdoings
under the titl e 0Envi3tpwhioheaimtqadtectdChalanced and ( Ar t s .
hedthy environment and punigtonductthat causes discharges or emissions of tgages,
noise,leaks, spilloor radiation into airsoil, subsoil, and waters. Aggravated condutompass
distorting informationhindering administrative oversighand caging seious injury or death.
Given the serious effects of these offenses, the penatfge®otall thathigh (6-10 years of
prison). Art. 314 prescribes as a crimengful licensing by a public officer, for instance when
the decisiommaker grants a lense for any industrial operation, or provides a favorable opinion
regarding a license request, in contravention of applicable environmental protection rules and
regulations. It also prescribes thegal representatigef legal persons or companies, whos
actions on behalf of the company may constitute offenses thid@&itle, shall be criminally
liable (Art. 314A).

Civil Damagesin Criminal Proceedings and Ordinary Civil Action for Damages

587 Corte Suprema de Justicia, Acuerdo Plenaric2073-CJ116, November 13, 2009, online:
<http://www.pj.gob.pe/wps/wcm/connect/c930ab804075b977b5€8#5657107/ACUERDO_PLENARIO_07
2009CJ116_301209.pdf?MOD=AJPERES&CACHEID=c930ab804075b977b5c9f599ab657107> (reti@eved 3
Juen2017).
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Committinga crimeusuallygenerateslamageand thereforeespnsibility of a civil
nature It is possible to claim civil damages ircaminal proceeding; to assehts claimit is
necessary that thectim becomes an active party in the criminal proceediffjget, an ordinary
civil action for damages is also aable, which would allow a claim forfagheramount of
compensation.

Omb u d s p eOffiseo(DetessoriaDel Pueblo)

Giventhat alternativalisputeresolution mechanisms (such as conciliation and
arbitration) havenot been used in addressing and solvinglaiafand infringements in the
extractive industry s ec tisghesnlypubleinstiiton tidbhlasu ds per
playeda roleof mediatorbetween affected communities and government entities affecting their
rights®®*The Omb uds meprepares @mrtsadntaining recommendations which,
however, are not legally bindirg°
4.5.2 Barriers to Access to Justice

The main barriers to access justice for Indigenous communities asifjtional,
technical and organizational barrieng,interferee of political and economic power in the
administration of justice, ¢) corruption, djiectural exclusion, discriminatioand racism, e)
state wlence and increasing criminalization of social protastl f) legalization of private
security forces anohtegration of National Police to the private security system
a) Institutional, technical and organizational barriers

Originatingin the justice system itselihese barriers include inadequatstitutional and

legalinfrastructure to address and solvielyaand effectively issues and conflicts in the field of

588 Codigo Penal, Decreto Legislativo 635, April 3, 1991, Arts102.
589 peru Constitution, 1993, Arts. 161162.
5% Comision Internacional de JuristadDL (2013), supranote ¥4 at 5354.
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environmentglsocial, and ndi genous peoplesdé rights. For i n:
Indigenous rights and resources, including the Law on the Right to Prior Consultation, is a
Aregruy agwzzl|l ed t hat p withdiffectrd and contrbdicerny meanings. e gi me s
One commentator describesitte$ oo many rul es i n too many book
opportunities for conflict and contradiction [and abuses], and diglyarsystenthat is difficult
to understand and implema®t Thisu | t i mat el y falls short of Per.
commitments®?In addition,Indigenous communitiegxcept inenvironmental matteycannot
claim compensation for damages in a civil suit as a gtdup

Tedhnical and organizational issues of the judigiargfficiencies in the procedural
system (with outstanding unresolved files that make legal processes to take too long) are also
barriers toaccess to justicé&urthermoremany Indigenous communitiese wableto physically
access judicial and public prosecutor offices because the geographic distastices.aftices
are mostly located in majand mediurrsizedcities>%*
b) Interference of political and economic power in the administration of justice

Judges, prosecutors and other judicial and government offiaral®ften undepressure
or influencefrom political authorities whanayact on behalf oéconomic power and interests.
On December 2013, Paulo Vilca Arpasi, former Vidmister of Interculturaty, admitted that

his resignation in July had been due to Apoli

591 jla BarreraHernandez (2010%upranote 272 at 175.

592B Clavero,Enr edo normativo y derechos i nsduprgnetehas36en el Per V¥
593 Comision Internacionale Juristag IDL (2013),supranote ¥4 at 79.

59 1bid at81-84.

Mari ano Sal aAumnomi e izd€pendengaadel poiler judicial Peruano en un estado social y

democrético de derecho," in (2014) 1Ci&ncia y Tecnologia47-161.
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certain investments approveiVi | ca had made 83 observations o
Impact Assessment, which were mysterioushhdiawn hours after their publication on the
ministryos web page, ZnrdPerujidges ardappdintedforbef t unan
limited periodby theNationalJudicial Councibnd subject teonfirmationin office for
subsequenteriods which undermnestheir ability toact independentlyThislack of security of
tenure and potentiglolitical interference in the Constitutional Tribunal, partly explain its
weakenedole since 2008; a study of the jurisprudence of Constitutional Tribunal between 2005
and 2011showsthat about 6@ercent ofdecisions orallegations ohuman rightwiolationswere
unfavorable tdahe plaintiffs. Likewisejn cases concernirtge right ofindigenougpeoples to
prior consultation, of the nineases that have been submitiethe Constitutional Tribunaight
claims have beedismissed®®
c¢) Corruption
Corruption continues to bevary serious societal problem in Pekrhile in 2014Peru
scored 38 out of 100 and ranked 85 out of 175 countne16, it scored 35 out of 16@d
ranked 101 outof 176 countriesn Tr ansparency I nternational 0s

Index>%° Thereis a heightened sense of corruption among Peruvian respondents who consider

5% Servindi, 'Paulo Vilca Admite que salio del Viddinisterio por Presiones Politicasin Servindi, Lima, 14

December 2013, online: <http://servindi.org/actualidad/97875> (retrieved 31 May 2017).

597 International Work Group for Indigenous Affaitee Indigenous World®.4, Copenhagen, Denmark: IWGIA,

May 2014, at 165.

%jJjuan Car | os Irfowmieuridito ¢ Tereemos un TG de proteccidn de derechos fundamentales o un TC
de improcedencias?n Justicia Viva, Lima 2013, online:

<http://lwww.justiciaviva.org.pe/webpali@oc trabajo/doc0205201B71540.pdf> (retrieved 31 May 2017); Juan

Car | os Ru iBalandéae l4sseahtanciasfemitidas por el TC sobre el derecho a la consulta previa: Efectiva
proteccion o pronunciamientos retoricQst Justicia Viva, Lima 2011,rdine:
<http://lwww.justiciaviva.org.pe/especiales/balaiietc/balance.pdf¥fretrieved 31 May 2017).

A countryods score indicates the perceived level of pu
(very <cl ean) . Atexitepositibirrglafive to othendountrias ih the iadex. Transparency
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that al the governments are corruf8t,but characteriz& | an Ga rAclibaedrst ocanFduj i mor
the mostorrupt government¥! In October 2008G a r centaedcabinet resigned following a

corruption scandal surrounding oil concessions to a foreign company which implicated members

of Gar c ilndDecembpr&014 former Pesident of PERUPETRQhe State agency

responsible for negotiating, underwriting and monitoring contracts for exploration and

exploitation of hydrocarbon$pld the criminal courthat he heldh meetingwith thenPresident
GarciaandGarciarecommended hirto deliverthe bidfrom oil contractso theNorwegian

companyDiscover Petroleum Internatiorf®£ In 2009, Fujimoriwas convicted for humanights

violations considered crimes against humanity igredirrently serving 25 years in prisdfie

received addional sentences in several corruption cases; Transparency International has ranked

him among the ten most corrupt leaders in rebatory 5% Overall, Peruvian citizens consider

International, online: < http://www.transparency.org/news/feature/corruption_perceptions_index_2016> (retrieved

31 May 2017).

60As Brazil6s multinati on a ledofhaving paid pribed drmdmedchgirankisy ac k n o wl
Peruvian officials in exchange of contracts between about 2005 and 2@didatinvestigations have been initiated

on bribery and corruption involving high ranking government officials, including curreridprieduczynski and

former presidents Tol edo, Bfals ©delaechd coduptidrusoaadaa . i WaB B € | Gal
News, 7 March 2017, online: kttp://www.bbc.com/news/busine89194395> (retrieved 31 May 2017); Reuters

Wor | d RerwsayOdebrecht scandal eclipses graft in Fujimorigovernmeit 25 January 2017, o]
<http://www.reuters.com/article/ygerucorruptionidUSKBN1592K4> (retrieved 31 May 2017).

601 a Re p LAl Garcia es pédrcibido como el peruano mas corrupto seglreendua d einDaat um, 0O
Republica, Lima, 21 Octubre 2014, online: <http://www.larepublica.p&{P2014/alargarciaespercibidecomo
el-mascorruptesegunrencuestale-datum> (retrieved 31 May 2017).

62Cuart o LEPQud 8abe Saligd A mer i ca TreQl4, anne:De c e mb e
<http://www.americatv.com.pe/cuarpmder/reportaje/laue sabesabanoticia13685> (retrieved 31 May 2017);

O's o r Caso,Petridaudios: Expresidente de Perupetro compromete a Alan Garcia en daeriifiggio 16, Lima

11 December 2014 ntine: <http://diario16.pe/noticia/5574tasepetroaudioexpresidentgerupetrecompromete
alangarciafaenon> (retrieved 31 May 2017).

503The Economisti Cor rupti on i n PeMay?24,2813Wilidkee ni ng Web, 0
<http://www.economist.com/blogs/americamwi2013/05/corruptioperu> (retrieved 31 May 2017).
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the judiciary to be among the most corrupt institutionthécountry; sersurveys indicate
unofficial payments affect both the speed and the final outcome of judicial prot¥sses
d) Structural socialexclusion, discrimination, and racism

Thorp and PHAheanbesdednesyganeextreie nature of overall inequality
hasmeh to do with the depth an%Weakibstitatidneahd ess o
deep racial, ethnic and cul tural inequalities
periods, which remain prominent to this dagmbined with class argeographic division&®
Significant racial and ethnic mixing (mestiza
and hierarchically organized cultural and racial traits by Peruvian society, nor has it prevented
discriminatory practices based oete e t°f ai t s . 0

Racialized discourses by Peruvian elites and mainstream intellectuals are prominent in
sustaining discriminatory practices andconsidering any opponent, particularly Indigenous, of
neoliberal economic policies as intellectually inferioinigs. In July 2006, at the international
conference of the Council of the Americas on Development and Investment with Social Equity,

President Pedro Pablo Kuczynski pointed out that,

604ProeticaT r ans p ar e n c ylX Encuesiar Naciohal sobregpergepcidnes de la corrupcion en el Perd
2015" Survey prepared by Ips@goyo, 2015, at 18, online: <http://www.proetica.org.pe/?g=autncuesta
nacionalsobrepercepcionesle-la-corrupci%C3%B3n> (retrieved 31 May 2017).

805Rosemary Thorp and Maritza Paredes (2040pranote518at 2.

pavid Sul mont, fARace, Ethnicity and PolifCRIS& in Three
perceptions sur v e Yyatin Amerean and Caribbean Etfink 8tdddy78; Adoltb Figueroa
and ManuelBarrorfi |l nequal i ty, Ethnicity and Soci glCenbedfdor der i n

Research on Inequality, Human 8gty and Ethnicity, University of Oxford, March 2005.

507 Rosemay Thorp and Maritza Paredes (20&0pranote518at 7; Andy Li vi se, HAEIl Raci st
in Diario Uno, Lima, January 4, 2015, online: <http://diariouno.pe/2015/01/04t$maese-resistea-morir/>

(retrieved 31 May 2017).
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[Those ideas] about changing the rules and policies, changing comediinalizing
[natural resources]; which is a bit the ideas in one part of the Andes, places in which the
high altitude impedes proper oxygenation of the brain; it is fatal and disa&tfous.

In the same line, Peruvian writer and Nobel prize winner, Marrgad&Llosa, argued that,

Indian peasants live in such a primitive way that communication is practically

i mpossi bl eéThe price t heyremociationgither f or i nt
culture, their language, their beliefs, their traditions and custardsha adoption of the

culture of their ancient mastersélt is tra
cul tur al possibilityébut | am afraid we sh

possible only with the sacrifice of the indian cudtsf®®
In 2009 Vargas Llosaehemently and harshly criticiséddigenous organizations for their
opposition to Gar ci ado sandfoovre rfnontetretrogradesiggais| at i v e
of their leadeld A thé 2609Baguaprotest ananassacre andhé repeal of two controversial
decr ees, Var dfthsis hotadwrhic wetorpwhat is it?fDespitéheir somewhat
diffuselanguagethedecreesvereprettywell oriented; they pursued an imperative necesgity
attractprivate investmendnd topnotch technologynto a regionwhich hadarge reserves @as,
oil andmany mineralsand could be source of prosperignd modernizatiofor thatpoor
country which is Perustarting, of courseyith those whaneed more helghenative
communitesoft he AmM®zon. o

Pervasiveracismarall | eged fAcul tural superiority, o tI

ficul t ur &tarethebasisof manydpubligolicies,andtheyplay a significant role in

608 Margarita HuayhuaRunama Kani icha Alquchu?: Everyday Discrimination in the Southern AAdeis,D.

Dissertation, Anthropology, The University of Michigan, 2010, at 237.

®Mari o Vargas LI onsgaue sitQu eVghtaito nGso loufmbQuos WHaugkt 6and What
Magazing December 1990, 45, at &3 . Quoted in Maria Elena Garc?2a, fAThe
I ndi genous Rights, and Et hnilatinMuoeddan Respextivéab8%86i n Per u, 0 i |
800Mari o Vargas LI os &l PaifiMadrid,tJme 28a200B,ionlinei ca, 0 i n
<http://elpais.com/diario/2009/06/28/opinion/1246140013_850215.html> (retrieved 31 May 2017).

611 Rocio Silva Santistevan¢ Existe el racismo cultural?, lia®Republicalima, 14SeptembeR008, online:
<http://www.larepublica.pe/t89-2008/kolumnaokupaexisteel-racismocultural> (retrieved 31 May 2017).
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facilitating Indigenous land dispossession parelvening Indigenous peoples from accessing
justice. fACul ¢comesdnstitugonal violentehat justifesthb fact thatfor
instance, mostf the Indigenouserritories areconcessioned without ammpnsultation orespect
for theirinhabitantsand government authorities absolytiack interest to address and remedy
environmentglhealthandsocial crisesaused bwil spills, mine tailingson land lakes and
rivers in areainhabited byindigenous communiti€d? In the last two decades, contaiied
and abandoned mine sites affecting Indigenous and peasant populations have dramatically
increasedlueto mining while in 2003 the total contaminated sites were only 611, in 2012 they
were 7,576 and in 2015 they reached 8,616. The regions withgieshicontaminated sites are
Ancash, Cajamarca, Puno and Huancavelica, all in the Andean fé&gion.

The mechanisms, norms and values that reproduce and sustain racial, ethnic and cultural
discrimination have been defined, developed and entrenched overatiédyehe institutions
such as the police and judiciary.ok® tharonet hi r d of P espaal®@aguagesp ul at i on
other tharSpanishand sahey cannot expreseemselves itheir mother tonguduringlegal
proceedings due to tlasencef interpretes. There isalack of government policies that
promote the incorporation ailingual court officialsor official translatorsn thejudicial system.
Judicial officers are not required to hakeowledge of mdigenous languages; the National

Judicial Counit does noappointjudges and prosecutonsth knowledge oQuechuar Aymara

612 Juan Carlos Ruiz MolledalMenores indigenas que trabajaron recogiendo petréleo en Cuninica;eracke

atencién médica a pesar de tener problemas de galudusticia Viva, Lima December 12, 2014, online:

<https:// www. servindi.org/actual i dBeduncah e xesifterest r i e v e
del Ejecutivo por crisis ambiertg social en la Amazonjad i n , Hrear Novemluki 28, 2014, online:
<https://www.servindi.org/actualidad/118673> (retrieved 30 June 2017).

613 Ministerio de Energia y Minafasivos Ambientales Minerad39 March 2015, online:
<http://www.minem.gob.pe/mem/archivos/file/Mineria/LEGISLACION/2015/marzo/ANEXO%20PAMs%20201

5.pdf> (retrieved 30 June 2017) ; Defensoria Del Puebl o,
la gestion estatal frente a los pasivos ambientales mineros e hidrocasbsriféorme No. 171Lima, June 2015;

Myriam Saade Hazin (2013upranote 149 at 52.
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in areas with largéndigenous populaticsf!* Despite the constitutional recognition of the right
to cultural identityand legabluralism, whichmplies respector Indigenousnethodsof conflict
resolution, little has been dot@implement this right and to develop appropriragchanisms
whichwould be effectivein the contexbf disputeswith oil and mining companie&?
Furthermore, Indigenous peoples anglerrepresented at &vels of political office in Peru, at
national, regional, and municipal levels. While the presence of Indigenous peoples in both
official and nonrstate governance systems has improved in recent years, they do not have the
leverage to inflence politicadecision making.
e) State violence and increasing criminalization of social protest

Violence exercised by State and mtate actorand increasing criminalization of social
protestconstitutes another contributing factor for the systemic lack of acz@sstice for
Indigenous peoples in Pettf.State violence exercised against Indigenous communities when
they demand their collective rights to territory and natural resoorogsallenge certain
economic development projects (mining, oil or gas) has bedonaneasingly frequent, resulting
in deaths of Indigenous protestarsd criminal prosecutioiCases such as Bagua and Las
Bambas illustrate this predicameAtso, violence exercised by nestate actorsuch as
paramilitary forces and private securityngganies (associated with powerful corporate economic
interests) are used to force Indigenous peoples off land, in order to secure deniability and

impunity; physical violence and the violence of prevailing forms of economic development are

614 Comision Internacional de JuristasDL (2013), supranote ¥4 at 8586.

615 |bid.

616 FIDH-OMCT, Observatory for the Protection of Human Rights Defenienpial Reporti We ar e no afrai d
Land Rights Defenders: attacked for confronting unbridled develop@engva, December 2014; Amnesty

I nternlandiogahods Peoplesd Long StruggbeLoond®efedld, t Amn e
International Publicatias, 2014; Global Witness (201g)pranote 95; Front Line Defenders (2014)pranote

198.
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inextricably linked®’Per u6s Omb Office rpcerdesl b96 deaths and 2,369 persons

injuredf rom 2006 to 2011 al one (adresuliofpaiceAl an Gar ci
intervention in situations afocialconflicts andorotests*® During the government of Humala
(2011-2016) it recorded 74 deaths andl29injured®'® As of December @16, durirg the

government of Kuczynski, khdigenous protesters have died and about 55 have been injured in
protests and disputes over natural resouffesccording to a report submitted the Inter

American Commission on Human Rightsdeteno one haseen founctriminally responsible

for any of thecivilian deaths irthe contextof socialprotestthat haveoccurred sinc2001; not

oneof the victimshas receivednyreparation or compesation through the civil courtsecause

using civil proceedings virtually impossible (particularly for Indigenous peoples) due to
onerousprocedues tight deadline for filing the claim and high co$! As Gl obal Wit nes
report points out, ithe mgority of the cases, it is actually State actors who have committed the
crimes; 73 percent of the suspected perpetrators of known killings of environmental and land
defenders in Peru since 2002 have been the police or police in conjunction with arm&diforce

a private compa®¥yodos security forces.

67Rachel Sieder and Maria Teresa Sierra, il ndi genous Wo
Journal for Human Right86-51.

618 Defensoria del Puehl®ecimosexto Informe Annual EneBaciembre 2012Lima, Mayo 2013, at 79.

619 |bid; Defensoria del Puebl®ecimoseptimo Informe Annual EneBaciembre 2013Lima, Mayo 2014, at 123;

see also Defensoria del PueliReports on Social Conflictsnonthly repats from January 2014 July 2016.

620Gr u f i Apeimac: privtesta contra minera Las Bambas dejaunmpuedto i n Gr uf i des, Li ma, 1:
online: <http://www.grufides.org/blog/apunacprotestacontramineralasbambasdejaun-muerto> (retrieved 30
June 2017) Dos Beertos y 20 teéridos deja Represion PolicialenRataz i n Ser vi ndi , Li ma

2016, online: <https://www.servindi.org/actualidadticias/06/11/2016/desuertosy-20-heridosdejarepresion
policial-enpataz> (retrieved 3Quhe 2017).

621 Cordinadora Nacional de Derechos Humanos, CEJIL, FEDEPAZ, GRUFIDES (20fB)note 202 at 5; see
alsoCoordinadora Nacional de Derechos Humanhafesrme Anual 20142015 Lima, August 2015 at 423.

622 Global Witness (2014xupranote 95.
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Theimpunity describechbove is exacerbated and promoted by policies and laws that
criminalize social protest and condone the use of lethal force by security forces. These policies,
i nitiated un dernmehtaadinte@died by Hurbata, hgve resulted in judicial
harassment and constant and systematic assaults on Indigenous leaders defending their collective
rights to life and territor$? The most controversial and highly criticiziaws ardegislative
decree 982 (July 2007) arain 30151 (January 2014) which allow members of the armed forces
and national police to use letlfatce during sociaprotestsgranting them exemption from
criminal responsibility if they cause injury or death while on dAtgcording tothe Instituto de
Defensa Legal (IDL), Law 30151 is equivalénb h avi ng a %4ilhddditemtbeee t o Kk i
is a set ofegislative decreeassed by the Executive in 2007 and 204Bich was adopted
under the pretext afombating organedcrime, but in practicéasfacilitatedthe criminalization
of social protest. Thegselesallow preliminarysummaryinvestigationswithout respecting the
right of defense ofthose under investigation; introduce the concephottie gr oup, 06 and
classfy as suchany group of peoplgathering to protestind callattentionto their demands;
allow detention without a warrarand arbitrarilyextendthe concept oflagrante delicto
(violating theprinciple oftemporalimmediacy as abasis for detentiarTheyalso allow
performingpreliminary investigationwith theisolationof the detaineandwithoutthe presence

of his or her counsgandallow personabndhouse searchesgithout warrantand everwithout

623 International Work Group for Indigenous AffaifBhe Indigenous World 201€openhagen, Denmark: IWGIA,

May 2014, at 163Front Line Defenders (20149upranote 198 at 3.

624| D LCon litencia para matar: sobre el proyecto de ley de impunidad para RiiRtgres que maten o

hieran,"Lima, 15 January 2014, online: <http://derechoshumanos.pe/2014/€drititenciaparamatarsobreel-
proyectedeley-de-impunidadparapnp-y-militaresque-mateno-hieran/> (retrieved 30 June 2017); Luis Manuel

Cl aps.,.e MRR@plriessi on Legali zed aNAGLA Rebroagy 13 2064t svailable @r ow i n
https://nacla.org/blog/2014/2/13/policepressioriegalizedmining-protestsgrow-peru (retrieved 30 June 2017).
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the presencef the prosecutor. Among the mosbopminent are: legislative decrees 982, 983, 988,
989, 991, and 109%°

Thecase described by Chris Hufstadexfam Americ® Regional Communications
Manager, illustrates the pervasive judiciatdssment of Indigenous peoples. He points out,

Overthe yeard have visited a few communities in Peru where violent conflict has

erupted; | have spoken with people who have been beaten, imprisoned, or persecuted by
the government for standing up for their rights. The alleged crimes vary. Refusing to sell
your farmto a mining compar® or holding out for a better pridecomes up a lot. One
Indigenous woman from the highlands of Cusco told me how the police threw her in jall,
accused her of trespassing on her own land! Her farm is now part of a copper mine
[Tintaya coor mine run by Australian BH Billiton anéingloi SwissXstrata]. It took

two decades before she was compensated as part of a e@stikition effort Oxfam

helped create. It took years to sort out the rights violations, relocate faamérset up a
devdopment funcf?®

In the same regionyhile the death aothree Indigenous villagers and wounding of several others
(during protests againgte GlencoreXstratamine in 2012yemain unpunishedhe criminal
proceedings againgite former mayor of Espinar, Gusandunion leaders ig1 processthe
prosecutor askefibr dismissal of criminal charges against police officers whilbed the

villagers, butrequeste@0-25 years oprison fortheformermayor and union leaders who are

accusef beingresponsibldor the deaths and damages cauathg the protest?’

625 Cordinadora Nacional de Derechos Humands]IC, FEDEPAZ, GRUFIDES (20133upranote 202 at 1-117;

Front Line Defenders (2014upranote 198 at B; Given that heseegislative decrees and laws clearly infringe

fundamental rightenshrinedn the Constitution anahternationainstruments, hunrarights organizations

submitted two onstitutionality review processéNo. 12-2008PI/ TC andNo. 22-201% P1 /TC), challenging their

legality andconstitutionality The first action wadismissed and the second is still pending.

26Chr i s Hulértere enarges corroforatedinPerud0 i n Voi ces, Video and Photos
against Poverty, March 4, 2009, online: < https://firstperson.oxfamamerica.org/2009/034berges

corroborateedn-peru/> (retrieved 30 June 2017).

627RPP Noticias,Cus co: Juici o oral a ex alcal de deRMAPNptciapar, Osca
February 25, 2015, online: < http://rpp.pe/peru/actualidad/ejuscio-oral-a-ex-alcaldede-espinaroscar
mollohuancainicia-el-2015noticia772632> (retrieve@ 0 June 20 1 7 )Enmerz iniRiadjuickloralc a, i

contra exal cal de p olaRepublmwaFebsuara2s, 2@16, ortire:ptip:filarapyblica.pe/26
02-2015/emmarzainiciarajuicio-oralcontraexalcaldepor-protestasenespinar>retrieved 30 June 2017).
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f) Legalization of private security forces and integration of National Police to the private
security system

Despitethe involvement of severabrporationsn alleged gross violations of human
rights inthe context of social protest in the extractive setftthe State has not developed a
regulatory frameworkon business and humaghts that would provide venues for corporate
legal accountability and fanore reliable protection of Indigenous communiiesi nstarelr e s t
rights quite the contrary, thas progressivelfacilitatedgreateprotectionfor companiedy
providing them a legal framework to establish puplivate instruments of coerci@s a
strategiomeasure. For instance, it h@®motedhelegalizationof private securitforcesto
provide security and protectiada corporations through.B. No. 00594-IN and Law 28879%°
These laws havkacilitated police and military officers' access to employment in the private
security industry, expliciyl allowing retired military or police officers to supervise private
security companies, and private security companies to hire actively serving police and military

officers. Furthermore, the governméwatsauthorized théntegration of the National Polide

628 Rio Blanco Copper S.A, subsidiary of Monterrico Metals from United Kingd&@hina;Minera Yanacochocha

S.A., subsidiary of New Mont Mining Company from U.S.AndAngloi SwissXstrata, among otherk has been

reported that inhe mining campf these companies Indigenous and local community members and human rights
activistswereillegally detained and subjectéal tortureor ill-treatmentCordinadora Nacional de Derechos

Humanos, CEJIL, FEDEPAZ, GRUFIDES (2018)pranote202 at 17.

629D.S. No. 00594-IN,Re gl ament o de Servicios de Seguridad Privada,
government]; Ley No28879,Ley de Servicios de Seguridad Privatid August2006[Private Security Services

Act, enacted during AlanGarca 6 s government, it replaced the first]. A
security has expanded enormously in Peru since the 1990s because the government does not seem to have increased
police numbers. It estimates the number of private ggaguards to be 100,000 (50 percent or which in the

informal sector), outnumbering Peruds public police fol
by former members of the Armed Forces or the Police, or they occupy senior poBigoo.of the UN Working

Group on the use of mercenaries as a means of violating human rights and impeding the exercise of the right of

peoples to selfletermination, ChairperselRapporteur, Jose Luis Gomez del Pradission to Peruy

A/HRC/7/7/Add.2, 4 Felrary 2008, at 6, 13, 14.
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this privatesecurity system throughaw 28857 and D.S. N° 0e2009IN, %3 which authorize

members of the national police to provide "Extraordinary Supplemefaryces (individually

or institutionally) toindividuals or corporationqublic or private in exchange for amonetary

reward®3?

46 Peruds I nternational Commi t ments and I ntern
Perubds Const i t unizesthepogsihilitytto app2dddh gccesse ¢ 0 g

international courts or bodies constituted under treaties or convetdiamsch Peru is a party,

after exhausting domestic remediésThe Constitutional Procedural Code in regulating Art.

205, explicitlyrecognize®nly two international venues which anyone whose rights have been

infringed can accesghe United NationHumanRights Committee and tHater-American

Commission on Human Right&3 While the Constitutiordoesnot explicitly recognizeshe

530 ey No. 28857, Ley del Régimen de Personal de la Policia Nacional del Pert, RO9&N.S. N° 0042009

IN, Reglamento de Prestacién de Servicios Extraordinarios Complementarios a la Funcion Policial, July 15, 2009.

631 0On thebasis of these laws, MN@s the extractive sector have signed agreements with the National Police to

secure their assets. These agreements allow companies to request permanent police presence or ask for rapid
deployment of larger units to prevent or reggrgocial protests. In some cases, the companies provide full financial

and logistical support which means an incentive to use fécef April 2013,the existence of thirteen agreements

were revealed, which were kept secret for years; among the MN@Qsgen\vin these agreements are Minera Barrick
Misquichilca, Minera Antamina, Xstrata Tintaya / BHP Tintaya, Minera Yanacocha, and Compafiia Minera

Aprodita (agreement with thé"@rigade of the Peruvian Army). See National Coordinator for Human Rights,

Grufides, Human Rights without Borders, Society for Threatened Peoples (FoR)ge"in the Pay of Mining

Companies: The responsibility of Switzerland and Peru for human rights violations in mining dispatessta,

Perui Ostermundigen, Switzerland, Decesnt2013; SERVINDIfi Pe r u : Empl azan al Gobierno
convenios ent r énSewindiglima, Mgrchip,301B, orilire:, 0

<http://www.servindi.org/actualidad/83551> (retrieved 30 June 2043tjtuto de Democracia y Derechos

HumanosPontficia Universidad Catolica del Peri,Di agnosti co Nacional sobre | a Si't
Respoeto a | os Derechos Humanos: Ref etLima €EnbajadBder t i cul ar
Suizai IDEHPUCP- Socios Peru, November 2013.

632 Constitucion Politica del Peru, 1993, Art. 205.

633 Codigo Procesal Constitucional, Ley 28237, May 28, 2004, Title X (International Jurisdiction), Ark18.14
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constitutional status afternationahuman rights treaties ratified by Peru, tieding
jurisprudencef the Constitutional Cart has accorded thenonstitutional statu&*
Peruhassigned andatified mostinternationaland regionahuman rights instruments and
treaties, includingthoseh at enshrine I ndigenous peopl esd ri
are: he International Coveant on Civil and Political Rights (ICCPR¥ the International
Covenant on Economic, Social and Cultural Rights (ICESCRe International Convention
on the Elimination of All forms of Racial Discrimination (ICERE5);the International Labour
OrganizationConvention 169 (ILO Convention 1683 and the American Convention on Human
Rights (the American ConventioP?? In addition, it signed botthe United Nations Declaration
on the Rights of Indigenous Peoples (UNDRifandthe American Declaration on the Ritp
of Indigenous Peopleét
Indigenous organizations and rgavernmental human rights organizations (NGOs)

have been increasingly using these international venues in order to denounce the violation of

634 Consitutional Court Ruling€Expedientes 0022005PI/TC ; 00262005PI/TC, and 03342007%AA/TC, cited

at P. Castillo Castafiedal derecho a la tierra y los acuerdogernacionales: El caso del Pe(liima: CEPES,

2009) at 5760.

635 The International Covenant on Civil and Political Rights adopted on December 16, 1966 and entered into force
on March 23, 1976. This Covenant has two Optional Protocols, which contain the individual complaints procedure
and the abolition of death penalty. It was signed by Peru on August 11, 1977 and ratified it on April 28, 1978, and
entered into force 28 July 1978.

636 International Covenant on Economic, Social and Cultural Rights adopted on December 16, 1966 and entered into
force on March 23, 1976. It was signed by Peru on August 11, 1977 and ratified it on April 28, 1978, and entered
into force on 28 July 1978.

637 The International Convention on the Elimination of All Forms of Racial Discrimination adopted on December
21, 1965 and entered into force on January 4, 1969. It was signed by Peru on 22 July 1966 and ratified it on
September 29, 1971, and entered into farc®9 October 1971,

638]LO Convention 169 was approved in 1989 and entered into force in September 1991. It was ratified by Peru on
17 January 1994 and entered into force on 2 February 1995.

639 American Convention on Human Rights, 22 Noveni#69, O.A.S.TS. No. 36,1144U.N.T.S. 123. Peru

ratified the American Convention on 27 July 1977 and entered into force on 28 July 1978.

640 UNDRIP was adopted by the General Assembly of the United Nations on 13 September 2007. Peru was one of
the States voting in favowf the adoption of the UNDRIP.

541 The General Assembly of the Organization of American States in Santo Domingo adopted the American
Declaration on the Rights of Indigenous Peopled 5 June 2016. Peru was one of the signatory States.
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|l ndi genous peopl es 6 r icopintbdity andtopoittotalh en Stoatpeod |t
responsibility as well. These actidmslp informpublic opinion andncrease the visibility of

| ndi genous ,arecptibeatestdthepriohiligahon a@fctors that can provide support,

protection and resdies. For instance, during the last three years, theAmerican

Commission on Human Rightes held thematic hearingsBrer u6s | ndi genous pec
and corporate legal accountability, with the participation of State represesjthatigenous

organizations and NGG42 These hearings, however, do not generate binding decisions. And

even if they can produce binding decisions, one of the bynatdtionsis theirlack of

enforceability

4.7 Conclusion

We are all equal under the law. Under what lawdrigi law? Under earthly law, equality
grows less equal every day and everywhere, because power usually sinks its weight onto
only one tray on the scal e*of justiceé (Ed

Although Perthasratified or expressed support fonportant intenational instruments
protecting Indigenous peoplesd rights (I LO 16
have been inconsistent, weak, and even detrim
country where fAMNCs aeranetolergoy enorimcusifllienca évériheé i at e

deci sion of the Peruvian State, o0 and where #fAp

642 Amongthe mostimor t ant hearings are: iHuman Rights and Extra
2017);iRi ghts of I ndigenous Peopl es 1163 Perod) @dtobeR31c2614)ni t i on
AHuman Rights and St at ee roifo dg me0 cgtemimpact afBandediad Miding )(;1 53 P
Activities on Human Rights In Latin Amerida ( 153 Per i od, H@Owah Rights Situafiod pfthe 014 ) ; A
Indigenous Peoples in the Territorial Reserve of Kugapakori, Nahua, Nanti, et al. (RTNKN) in P& Pdriod,

Mar ¢ h 2 4HumahRights)Situatidn of Indigenous Peoples in Voluntary IsolationiroPert 1 4 9 Per i od,
November @b,nsa0lAg; ofn Ri ght of( U4n6&d i Rgeernioouds, PNoRipHtnebse ri n0 1P,
to Prior, Free, anthformed Consultation of Indigenous PeoplesandAfre s cendant s i n (14he Andeal
Period, March 29, 2011). S&ser-American Commission on Human Rights, Sessions & Hearings, online:
<http://www.0as.org/es/cidh/audiencias/TopicsList.aspx?LamngFepic=17> (retrieved 30 June 2017).

643 Eduardo Galeand/)pside Down: A Primer for the Lookir@lass World Trans. M. Fried (New York:

Metropolitan, 2000) at 201.
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hi gh e s%*and gswsestained preference foralaidsezi r e approach has fav
interestto thedetrimentof Indigenous, peasant and local communities. As the UN Special
Rapporteur on the Rights of Indigenous Peoples, Victoria-Tarfpuz, pointed out in Lima, it
i s Kk n o wonporationgh&ve more power thagpvernmentsnd decidevhat is legal and
whatis  n®® And i manyrespectsindigenoup e opl esd rights remain in
in the face of extractive industri&¥.

Since the early 1990s, Peru has been converted to a neoliberal economy dominated by
private sector and market forces. While neeial reforms have been implemented through Latin
America in the pastiteedecades, Peru has become one of the most open and liberal economies
not only in Latin America, but in the worfd’ The legal framework developed since the 1990s
has eased foreign diprivate investment in the extraction industries, and weakened the rights of
Indigenous and peasant communities to control their land, water and resmilcabove and
below the ground; it has facilitated Indigenous land dispossession.

Issues of histodal marginalization, systemic discrimination and racism, and
geographical fragmentation underliethemakp of Perud6s current pol i c)
resource extraction where much of the emphasis lies on expanding mining and oil concessions.
P e r u Ged bagnaf laws and regulations on Indigenous and peasant lands and resources has

developed a porous system which allows the penetration of private and foreign companies in

6447, Crabtree and I. Crabtr€eondor , fAThe Politics of BxdesaotiweAlLndust

Bebbington, Ed. (2012yupranote 246 at 59, 61; Francisco DuraR@der Politico y Gobierno Miner@uadernos

de CooperAccion No. 1, Limdune2015.

455 er vivViotdiaTauliCor puz 6 presentation at t h& rPe,opliers 6S Sruvminr d

Lima, December 9, 2014, online: <http://www.servindi.org/actualidad/119388 > (retrieved 30 June 2017).

646 Human Rights CounciReport of the Speci&@apporteur orthe rights of indigenous peoplékhe situatiorof

i ndi gen o u shts mBeoupvitheregdrd to thegextractive industri@July 2014 A/HRC/27/52/Add.3, at

paragraph 10.

647 Jose Perez Mundaca (2010), supra note 197 ae284 ef f r ey Bury, f#ALi veli hoo

gold mining operations and local changei Caj amar c a, P e Geographical dourcaZ8abgd.) 1
8
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|l ndi genous and peasant communiti es &sohsdonds and
mining and oil project§*® As opposition to the growing impact of extractive industries has
resulted in intense sociptotest by Indigenous, peasant and local communities, a number of laws
have been passed affecting the right to protest andigaging impunity for police violence.
Considering Perub6s i ntasesenoasnfringemeartsthato mmi t me n
permeat; er uvi an | aw and policy towards I ndigenou:
their 1 ndi vi du a tlights thalecogntibnl oktheitegal/persohadityy and their
right to Free Prior and Informed Consent and consult&ffois Peruvian athropologist Alberto
ChirifarguesPer u6s Law on the Right of I ndigenous Cc¢
169. It prescribes the right to consultation after concessions have already granted to oil, gas and
mining companies; and the denial of the existence of Indigenous peoples in the Andes, by
government officials and companies, aims to blatantly elude tbgnition of their right$>°
Ultimately, I ndigenous peoplesd right to prio
by PeruviarState and corporate actors who have imposed their own égrhenditionsto
reconfigureits cortent andessential meangin order to make it amstrument ofegitimizing
extractive projects andakingit inaccessibler at leasirrelevant to Indigenous peopl&3.
While imbalances and asymmetries are reproduced and reinforcedRertingan legal

framework access to juste for Indigenous peopldsmsbecome increasingly difficulFor more

648 jla BarreraHernandez (201Qupranote 272.
649 UN Committee on the Elimination of Racial Discriminati@gncluding observations on the eighteenth to
twentyfirst periodic reports of Par, 25 September 2014, CERD/C.PER/CQ218 paragraphs 147.
80 AlbertoC h i r2i0f ,yefar s after Peruds ratificationiofSéeLOi aéD,
Lima 23 April 2015, online: <http://www.servindi.org/actualidad/128507> (retri@®gedune 2017).
%IMarco HuacooModiel o Peruanod, o de expropiacion del der e
indigenas 0 i n Servindi, L i ma http2/wvBrnesendndilorg/actudidad/B7142>q(rettieved e ©: <
30 June 2017).
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than two decades, Latin America, includidgry has been involvedvith the support and
funding provided by multilateral development banks, aitdtdonor agencies and international
organizations, in the promotion and implementation of legal and judicial reform proyeets
Indigenous peopleshe outcomes of these projeasmingto improve access to justice and the
rule of law; have been on the whole disappointing; old and enderallemsremain®2 For
corporate actors, however, the results have beagficia] becausasthe role of law has been
reduceda the facilitation of utility maxnizing exchangand optimal market allocation, these
legal and judicial reform projects hagehanced the protection obrporateproperty and
contract rightsUItimately,fromt he mul ti | at er al pietv efl tolpenelna wdsa n
for economic development lies in its ability to provide a stable investment environment and the
predictabityn ecessary f or Ibaw iskseentmlly testrictedgoerestaatninag. 0
governmeats and facilitating commercial transactiéps

Considering that Peru's national laws and policies not only fail to protect the rights of
Indigenous peoples, but ieeral instances negatively affect their rightsligenous peoples
have placed great expectations in international law, particularly in international human rights
instrumentsand treaties that recognize and protect their rights. Yet, the crucial qusstmn
what extent does international | aw that recog

the effectiveness, rigor and enforceability in relation to international economic law that

852RobertoL¥ er, AThe World Bank and Judicial Reform: Overcor
| ndependen ckukedou(n@ 6f Canparafive and International La83; Lawyers Committee for

Human RightsBuilding on Quicksand: The Collapse ofthesnMod Bankdés Judi ci gNewRef orm Pr
York, April 2000.

653 Pedro Rubim Borges Fortes, et aaw and Policy in Latin America: Transforming Courts, Institutions, and

Rights(London, UK: Palgravéacmillan, 2017) at Introduction.

54T or KreeveegailThTurn in Late Development Theory: The RL
Model , 0 Hatvédldigrnateral Law Journsg2 8 8; Jul i o Faundez, ARule of Law
Consensus: the evolution of jtihekei Woall dr eBfaarkedsans, &Ahmpa rodea hP d
Law and the Pursuit of Development: Principles into Practi@é@w York: Routledge, 2010) at 181.
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guarantees and protects the rights of MNTIs€ next chapter M discuss the emergence and
location of both Indigenous peoples and MNCs in international law and issues of asymmetries,

imbalances and contentions in the current international legal system.
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Chapter 5: Indigenous Peoples and Multinational Corporations at

Internatio nal Law: Asymmetries and Contentions

The [MNC] enterprise operates as a gisiate whose especial obligations to
those under its control are accepted in both moral philosophy and international
law doctrine. (S. R. Ratner, 206D

[Indigenous peoples] haweiccessfully penetrated supranational institutions such

as the I nternational Labour Organizatio
so doing, they have secured a degree of leverage in international fora that had
previously been reserved for States. Atkn, 2009§°°

5.1 Introduction

On 5 June 2009, using a combined offensive of helicopters and ground forces, heavily
armed members of the Peruvian Police Special Forces launched a violent operation to reopen a
section of a highway calldda Curva del Diablqdt he Devi | 6s Curve) near t
the northern Peruvian Amazon that had been blocked by the Awajun and Wampis Indigenous
people€®” According to the Peruvian Ombudsman office, by the end of the day, 33 people were
confirmed dead, about 200 injurand 83 people detainéd®. Indigenous organizations counted
over 50 Indigenous dead, over 200 wounded, and many people missing; according to witnesses,

the police burned bodies and threw them into the river to hide the real death toll, and also took

6%5St even R. Ratner, fACorporations and HumamheRaghts: A T
Law Jaurnal 443 at 509.

%6St ephen Allen, AThe UN Declaration on the Rights of |
I ndigenous Rights?d i n AndrTkearisithahe @lobal Lepal OrdéPatland.eHart Ro e b e n
Publishing, 2009)al87.

%’Gerardo Renique, fABlood at t heAGA B8 uke@® online:er uds | ndi g
<https://nacla.org/node/587%retrieved 30 June 2017).

58peruds Ombudsman Of fi ¢ e2009DR/ADHPDNActuacioneHLanitatias a NU 00 6
Realizadas por la Defensoria del Pueblo con Ocasion de los Hechos Ocurridos el 5 de Junio del 2009 en las

Provincias de Utcubamba y Bagua, Region Amazonas, en el Contexto del Paro Amazonico, Lima 2009.
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prisoners among the wounded in the hospital©n the day of the clash in Bagua, the then
Peruvian president, Alan Garcia, declared during a televised interview, referring to the
Indigenous protest,

Enough is enough. These peoples are not monarchs [do natrbawes], they are not
first-class citizens. Who are 400,000 natives to tell 28 million Peruvians that you have no
right to come here? This is grave error, and whoever thinks this way wants to lead us to
irrationality and a retrograde primitivisph°

The masacre of Bagua as itbecame known put an end to a twomonth demonstration, for the
second time over a period of eight montihgan Amazonian Indigenous organizatidnter-

Ethnic Association for the Development of the Peruvian AmaZdDESEP)®! demanding the
repeal of a set of legislative decrees passed by the Peruvian govetmifiaeilitate the
implementation of Bilateral Free Trade Agreements (BTAs) signed with the United States and
Canada in April 2006 andlay 2008 respectively?®? Indigenous commmities denounced these

new laws®®® asserting that they aimed facilitate land concessions for corporate oil and gas

S%Emi ly Schmall, fAThe Dewiilst ICar Amaz dcWaldPdlicyrdou(naB&A Y hlai 18 : .
111;La Rep¥bl i ca, podlidieestaria quensando gadasedek a a ma z LarRepebdicgandd

Cordinadora Nacional de Radi® Junio 2009, online: <http://larepublica.pe@®2009/denunciamguela-policia-
estariaquemandecadaveresleamazonicos ( | ast accessed 30 June 2017); Milagr
Throwing Bodies in the IFSInteePressGGen8caByundN20@8jouline: Pr ot est er s, 0
<http://www.ipsnews.net/2009%perulsquopolicearethrowing-bodiesin-the-riverrsquesay-native- protesters/>
(retrieved 30 June 2017) ; Mi |l agros Sal azar ,IPSAnke r u: Fami
Press Servicel,6 June 2009, online: <http://www.ipsnewet/2009/06/perdamilies-of-deadnative-protestersell-

their-stories# (retrieved 30 June 2017).

60ANt hony Bebbington, dBEwiomantatdonfliets dndRblilicalteconoenis, Soci o
Transformations in the AndomdEd 2802)supranot@a24®at9.n Ant hony Bebl
lFounded i n tAIDESEPisanaiondl 6rJadizaton of the Amazonian Indigenous peoples of Peru of

about 350,000 members and 1,350 communities in the region. Online: <http://www.aidesep.org.pe/> (Bétrieved

June2017).

662 The USPeru Trade Promotion Agreement (PTPA) entered into force on February 1if#0Q&nadderu Free

Trade Agreement entered into force on August 1, 28@8.USPeru Trade Promotion Agreement, online:
<http://www.ustr.gov/tradeagreements/fregadeagreements/pertpa> (retrieved 30 June 2017); Canddaru Free

Trade, online: <http://international.gc.ca/trasemmerce/tradagreementsaccordscommercaux/agracc/perd
perou/ftaale/backgroundontexte.aspx?lang=eng > (retrieved 30 June 2017).

3Bet ween January and June 2008, Al an Garciab6s gover nme
given to him by Law No. 29157 which delegated to thedtrive the power to circumvent Congress and directly
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exploration, mining, biofuel cropand loggingandviolatedPer ud6s Consti tuti on a
United Nations Declaratioon the Rghtsof Indigenous Peoplesnd the International Labor
Organization(ILO) Convention 16§54

Economic globalization hdsought greater emphasis and transformation on established
fields of international law such as international economic law and internationahhights
law.5%° On the one handhere has been an explosive growttprivate international and
economic law and institutiongertaining to investment, trade and economic transactions and
relations, as well as those pertaining to governmental regulatibosd# matters. On the other
hand, there has been a tremendous development of international human rights law and
institutions pertaining treedom of expressiotthe prohibition of torture, as well as the right to
food, to an adequate standard of livitigg right to developmenandrights of minorities and
Indigenous peoples, among others. As the phenomenon of economic globalization has arguably
impacted on State sovereignty, diminishing the importance of sovereign Staiasstate

actors such as MNGand Indigenous peoples have also arguably begun to play a significant role

pass | ewiththé parpaseoohfacifitating the execution of the-B&u Trade Promotion Agreement and its
Amendment Protocol, and in order to s).unemaional Fegdarationo mi ¢ C «
of Human Rights (FIDH)ii P eirBua g u a : Bl oodshed i n t hePari€Oaiobee3009, of Amazo
online: <https://www.fidh.org/IMG/pdf/rapperou529ang.pdfetrieved 30 June 207) or ge Agur t o, APer Y
LuchanLosPue bl os | nd? ge3SERYNDAMagazl7, 0%, onkn&: O
<https://lwww.servindi.org/actualidad/11574=tfieved30 June 2017).

664 Centro Amazdnico de Antropologia y Aplicacion Pract@®AAP, Documento de Trabajaps Decretos

Legislativos que Afectelos Derechos Fundamentales de los Pueblos Indigenas de la Amazonia Peimana,

Junio 2009.

5Wi I Il i am Twinning, Al mplications of 0Globalizationdo fo
(2009),supranote &6 at 42.

666 Duncan B. Hollis Private Actors in Public International Law: Amicus Curiae and the Case for the Retention of

St at e Sover 2528astbnyColiege (n2rdalidhal and Comparative Law Revia®; Phillip R.

T r i miglomaljzatidn, International Institutionsafdé Er osi on of Nat i 8mm6Michig8no
Law Reviewl 9 4 4 ; J a ¢ k So@eeigrdys Imternational Rélations Theory, and Internationaldaw( 2 0
52:4 Stanford Law Review 959

O <
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in the creationimplementation, and enforcement of international law, particularly in the field of
international economic law and international human rights law, respeci¥ely.

How and to what degree are the main issues discussed in th&wsisected to and
affected by the emergence and development of international economic law and international
human rights law? Given that both international legal fields have become relati@hpmous
specialized legal systems and often contradict and conflict each other, how does this conflict play
out in the case of Indigenous peoples who are seeking to express their resistance and claims
through international human rights discourse astititions? Are both international legal fields
a simple set of neutral laws and mechanismegilation and governance associated Wieh
contemporary global political economy?

This chapteanalyzeghe emergence and location of Indigenous people$/ds in
international human rights law and international economic law respectively. The chapter is
divided in five sections. Section Two discesthe difficult and complex process of recognition
and establishment of | ndofgnematiana humanosighlskevs. & r i gh
analyzes the parallel normative and political developments that have taken place at the
international level (United Nations) and within the regional (ktererican) human rights

systems, and the nature of those gegtped rights. Section Three analyzes the current process of

667 Math Noortmann and Cedric Ryngad¥n-State Actors Dyaimics in International Law: From Lawakers to

Law-Makers( Bur | i ngt on, VT: Ashgate, 2010) 1; Lillian Aponte
Lawmaker s ;2011)i3h1Univardityl d Pennsylvania Journal of International La@3; Peter Mullinski,

AMul tinational Enterprises as Actors in International |
in M. Noortmann and C. RyngaeNpn-State Actors Dynamics in International Law: From L-&akers to Law
Makers(Burlington, VT: Ash@ t e , 2010) at 9; Karsten Nowrot, ATransnat
I nternational Economic Law: Two Co mpdantaiJougpalof Glsbalons of t |
Studies803; Stephen TullyCorporations and International Laweiking (Boston : Martinus Nijhoff Publishers,

2007)

%The volatile conflict between Indigenous communities
life, lands and environment; the lack of legal accountability of state and MNCs for theirsaaffiecting Indigenous

communitiesd rights; and Indigenous peoplesd struggl es
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recognizing international legal personality of MNCs under international economic law. It

discusses how during the past twenty years States have granted substantive and procedural rights
under irtlernational law on foreign investment and trade law to MNCs, which have begun to
exercise these rights. Section Four discusses the conflicts and asymmetries between international
human rights law and international economic law; given the contradictionpastyies, and

imbalances between international economic law and international human rights law, this section

di scusses their role, on the one hand, in fac
operations and activities that infringe Indigenouspeapld r i ght s, and on the
framing, limiting,ceopt i ng, and placing constraints on 1Ir

and demands. Section Fivewllr ovi de a summary of the chapter
highlighting the asymmetries and imbatas and contested nature of the current international
legal system.
5.2 Emergence and Recognition of Indigenous Peoples at International Law

On 13 September 2007, by a landmark decision, the United Nations General Assembly
adopted the United Nations Declagation the Rights of Indigenous Peoples (UNDER)y a
vote of 143 states in favour to 4 states against (Australia, Canada, New Zealand and the United
States of Americdj® and 11 abstentiorfé! Although it is a norbindinginstrument UNDRIP
providesa compehensive statement witernational standards and guidelines on Indigenous

peopl esd rights. Among these guidelines are

669 UN Resolution Adopted by the General Assembly, United Nations Declaration on the Rights of Indigenous
Peoples, 107Plenary Meeting, 13 September 2007, A/RES28%/(2 October 2007).

670 Eventually, Australia endorsed the UNDRIP in 2009; New Zealand, Canada and the U.S. endorsed it in 2010.
671 Azerbaijan, Bangladesh, Bhutan, Burundi, Colombia, Georgia, Kenya, Nigeria, Russian Federation, Samoa, and
Ukraine.
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lands, territories and resources which they have traditionally owned, occupibevise used
or acquired (art. 26)2

The UNDRIP did not arise in a vacuurmwo factors have contributed to the recognition
of Indigenous peoples rights at international level. Firstetheremajor changes in the nature
and structure of the contempoyanternational legal system in the aftermath of the two world
war s, which brought shifts in the ordering of
and proliferation of international and intergovernmental institutions such as the UnitedsNation
and the Bretton Woods institutions, which arg
peaceful and °P These changes inthe spheck efrworld organizations and shifts
within contemporary i nter natghtdhedaske ofintarmaiomal n or ma
human rights law systeRi?which has provided individuals and marginalized and oppressed
groups, among themmdigenous peoples, an international space and voice and allowed them to
bring and posit their own narratives and €sr@ndo be able to make international legal
claims®7® Second, more importantly, however, there have been persistent and courageous efforts

by Indigenous peoples organizations and movemetite aational, regional and international

672 These ew standards have been referred by the Supreme Court of Belize in its 2007, 2010 and 2014 decisions

thatr ecogni zes | ndi g e nReaisting rights 1o their lapde ang thee sghts tp free, prior and

informed consent (FPIC) before extractiygeoations are undertaken in their territory. Rodolfo Stevenhagen,

AiMaking the Declaration Wor k, 0 i n Rakagthe®eclaratimamrWoekr s and |
the UN Declaration on the Rights of Indigenous Peofilepenhagen: IWGIA, Decdmer 2009) at 358.

673 James Anaydndigenous Peoples in International Lgiew York: Oxford University Press, 2004) at 49.

674 Cassese argues that the rise of human rights andetelfmination doctrine, have subverted the very foundations

of the world commanity by introducing changes, adjustments and realignments to many political and legal
institutionséTo be sure they have not changed the actu:
Sovereign states have remained the true holdersvedgnspeach powerful state continues in the main to deal with

national interests. Nevertheless, the two doctrines have introduced the seeds of subversion into this framework,

destined sooner or later to undermine or erode the traditional structure @untionst and gradually to

revolutionize those structures and institutions. Antonio Caskiesean Rights in a Changing Wor{Bhiladelphia:

Temple University Press, 1990) at 13.

575 Hilary Charlesworth and Christine Chinkifihne Boundaries of Internationabw: A Feminist Analysis

(Manchester: Manchester University Press, 2000) at 201.
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level to oppose anddeo u n c e 0 b |-Eutopeantcolopiaérr aac il setg a9 ®deyogng t r i nes
|l ndi genous peoplesd fundamental rights guaran
law. As Robert Williams points out,

The movement emerged out of the social and politicavism of Indigenous peoples
throughout the world, protesting violations of their human rights by governments and
resource development corporations. Through their activism, they sought to draw
attention to and support their struggles for cultural sahagainst the governments,

agents, and proxies of a highly urbanized, expansionled, resoureceonsuming form

of civilization 8"’

Today, international | aw, at | east in theory,
communities; practicand revitalize their cultural and religious traditions; participate
meaningfully in the political and policy decisions that impact them; enjoy the use of their
traditional lands; and govern themselves in sovereign autoA@rrgt, as Patrick Macklem
arguesjnternational legal recognition to date has been partial and ambivalent, in part because
Indigenous rights pose unique challenges to traditional understandings of the international legal
order . |l ndi genous peopl esobctorigitgplartdsengoinge poi nt s
adverse consequences of the ®hternational di s
5.2.1 Indigenous Peoples and Contemporary International Human Rights Law

Anaya points out that Athe expanding openi

stateentities on humanistic grounds, forged by the modern human rights movement, has been the

676 Robert A. Williams, JrSavages Anxieties: The Invention of Western Civilizgtimw York: Palgrave /

Macmillan, 2012) at 228.

577 |bid at 228229.

678 Rebecca Bratspies, Iogluction, Symposium: Land, Liberties, and Legacies: Indigenous Peoples and

International Law, (200@007) 31:2American Indian Law Reviei54.

579 patrick MacklemThe Sovereignty of Human Riglikew York: Oxford University Press, 2015); Patrick

Mackllemdi dienous Rights and Multinational Ha€liogspor ati ons &
International and Comparative Law Revid®5 at 482.
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basis for international law to revisit the subject of Indigenous peoples and eventually become
reformulated into a force in abg@giotftYetaesgeénou
emergence of Indigenous peoples as subjects and participants of international human rights law
did not become part of international law discourse until the latter part of theeB€ury. Indeed,
as discussed in the previouschapte Vi t ori adés doctrine of sovere
Eurocentric perspective, privileged only European or Eurcpeaned territorial arrangements
as Sates. Indigenous peopglevere not considered sovereigirey were subjected to State
policiesof assimilatiorP®! Moreover, the postVorld War Il period of decolonization bypassed
|l ndi genous peoples, and the early human right
political, social and cul t uvexpaiéncea sdswiminaaoni on as
and marginalization. Itis only in the past 30 to 40 years, parallel to their persistent mobilization
and struggles, that Indigenous peoples have been able to play an important participatory role in
international human rights lamaking processe¥?

Indigenous peoples have participated in informal and formal processes of human rights
norm-building and decisiomaking through the formation of national and transnational networks
and collaboration with nongovernmental organizations@sjzand scholars and academics,
which led to important international conferences convened by major human rights bodies within
the United Nations (UN), the Organization of American States (OAS) and other international

organization$®® Through their particiation in institutionalized structures and meetings

680 James Anaya (20043upranote &3 at 53.

681 |bid at 1931.

682 |bid at 7672; Lillian Aponte Miranda (201€2011), supranote 647 at 203Stephen Allen (2009%upranote &6

at 187.

583 Seminal conferences, convened by Indigenous transnational movement, include the conference that led to the
creation of the World Council of Indigenous Peoples, the InternationalGdémernmental Organization Conference
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(primarily at the UN Il evel) Indigenous people
isofto international I%wncoalcarinomgt d ndh agrdolu:
peoples partigated, though in a relatively limited way, in the production of International Labor
Organization Convention 169 Concerning Indigenous and Tribal Peoples in Independent

Countries (ILO 169), which revised ILO Convention 107 Concerning the Protection and

Integration of Indigenous and Other Tribal and S&mbal Populations in Independent

Countries, adopted in the 1950s aiming to promote the assimilation of Indigenous foples.

They have also participated in the UN human rights treaty compliance bodies isigwitten

reports, presenting formal briefings and engaging with its complaint procé8taest through

their multiple advocacy efforts before the Infenerican Human Rights Commission and Court

(6hard | awd) .

on Discrimination against Indigenous Peoples of the Americas, the Inuit Circumpolar Conference, and the World
Conference of Indigenous Peoples on Territory, Environment, and Developmehilli&eéponte Miranda (200-
2011),supranote 647 at 203.

884 Hard law is binding law that give rise to legal consequences; soft law are rules that do not have the binding force
of law, but they are nevertheless influential in shaping behaviour. Soft law is used most frequenthseithe
precursor to hard | aw or as supplement to a hard | aw i
I nternational L Aanerican Jaumal df [Bteraiohal La@BDat 219320.

685 | uis RodriguezPinero,Indigenous Peoples, Postlonialism, and International Law: The ILO Regime (1919
1989)(Oxford, England: Oxford University Press, 2005).

686 Examples of Cases submitted to the UN Human Rights Committee alleging Indigenous; rights violations in
connection with extractive industrieBernard Ominayak, Chief of the Lubicon Lake Band vs. Canada (oil, gas,
timber); I. Lansman et al. vs. Finland (logging); J. Lansman et al. vs. Finland (logging, mining). Latest Urgent
Action Procedured;ollow Up & Early Warning before theN Committee orthe Elimination of Racial

Discrimination: Brazil, 11/03/2011 (UA/EW); Chile 02/09/2011 (UA/EW); Colombia, 02/09/2011 (UA/EW); Costa
Rica, 02/09/2011 (UA/EW); Russian Federation, 11/03/2011 (UA/EW); Ethiopia, 102/09/2011 (UA/EW); India,
02/09/2011 (UA/EW)jndonesia, 02/09/2011 (UA/EW); Papua New Guinea, 11/03/2011 (UA/EW); Peru,
02/09/2011; Suriname, 20/09/2011 (UA/EW); Tanzania, 11/03/2011 (UA/EW); United States of America,
11/03/2011 (UA/EW); Finland, 11/03/2011 (Follow Up); Guatemala, 02/09/2011 (FulfgwFergus MacKay, Ed.,

A Compilation of UN Treaty Body Jurisprudence, the Recommendations of the Human Rights Council and its
Special Procedures, and the Advice of the Expert Mechanism on the Rights of Indigenous(Meoglesin-

Marsh, UK: Forest Peate Programme, January 2013).
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In addition, Indigenous peoples have contrdal to the standasketting work of the UN
Permanent Forum on Indigenous Issues (UNPEiBnd the UN Working Group on Indigenous
Popul ations (o6soft | awb) . |l ndi genous peopl esbd
Indigenous Populations, estatied in 1982, was significant, and it ultimately led to the passage
of the UNDRIP®8 Thus, Indigenous peoples have contributed to the development of innovative
jurisprudence that specifically addresses their interests and éfims.
5.2.2 International Human Rights Law Sources of Indigenous Pe
ILO Convention 169
Concludedm 1989 andn force sinceSeptember 1991, the ILO Convention 16¢his
first and most comprehensive international convention exclusively devoted to Indigenous
peoples and their righ. Althoughthe ILO is notstrictly an international bodgn the human
rights system, Convention 169 constitutes the
treaty, that specifically addresses tlghts of Indigenous peoples 8tategarties andit has

therefore significantly influenced t*%Eeadvanc

587 UNPFII was established in July 2000 by the United Nations Economic and Social Council (ECOSOC) with the
mandate to "discuss indigenous issues within the mandate of the Council relating to economic and social
development, ctlire, the environment, education, health and human rights.” The UNPFII hosts an annual
conference on which Indigenous peoples share their views on thematic topics related to their concerns and rights.
See Establishment of a Permanent Forum on Indigessuss, UN ECOSOC Resolution 200/22, UN Doc.
E/RES/2000/22 (28 July 2000).
688 UN Working Group on Indigenous Populations was established in 1982 as a subsidiary body of ECOSOC with
the mandate of preparing themat i gcpresehtingdannea reportstolthe di geno u:
former SubCommission on Human Rights, summarizing discussions and making recommendations and elaborating
upon the draft of UNDRIP. The Working Group actively s
representé@fes in their informatiorseeking, policyshaping and standasetting work. The Working Group was
abolished in 2007 and replaced with the Expert Mechanism on the Rights of Indigenous Peoples.
589Di nah Shel t-AmericaniHlinmae Rights tae of Indign o us Pe o p | Bniversityof Ha@ali 3) 25
Law Reviev®37.
69 As of June 20179nly 22 States (of the 185 ILO member States) have ratified the Convention, fourteen on them
in Latin America. Only four States from Europe and other industrialized Statesal, Denmark, Netherlands and
Spain. nline:
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ILO Convention 169ecognizes Indigenous peoples as such, and not as populations as did the

former ILO Convention 107The preamble of th€onvention implitly recognizes the human

right to seltdetermination for Indigenous peoples, though weag limited in nature and scope; it

provides that oO0the aspirations of these peopl

of life and economic developnt and to maintain and develop their identities, languages and

religions within the framework of t*%e States
The Convention recognizes I ndigenous peopl

control theireconomic, social and cultural development (Article 7.1) as well as the right to

preserve their own institutions (Article 8.2). In addition, the Convention grants Indigenous

peoples rights not only over their lands, but also over their territories andlmatgurces.

Article 13.2 of the Convention defines territ

which the peoples concerned occupy or ot her wi

recognize I ndigenous quwablpnd and i@sowae bghts.dtnt i ve and
specifically recognizes I ndigenous peopl esd s
| ands which they traditionally occupy, o6 inclu
conservation of theseresourcesand procedural right to prior

where the State retains ownership of mineral orssuface resources or rights to other resources
pertaining the | ands,d and compensation for a

expldtation of subsoil resourcég?

<http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11300:0::NO::P11300_INSTRUMENT_ID:312314>
(retrieved 30 June 2017).

6911LO Convention 169, Preamble, online:
<http://www.ilo.org/dyn/normlex/en/f2p=NORMLEXPUB:12100:0::NO:12100:P12100_ILO_CODE:€169
(retrieved 30 June 2017).

89210 Convention 169, articles 115.
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| LO Convention 169 inteodgoesi bhé aenaepfu
criteriond to the fi el d .dthlsoiprescrivaesthen additomala | Il ndi
international legal requirements such asalecount of ancestry from populations which
inhabited the country, or geographical region to which the country belongs, at the time of the
conquest or colonization or the establishment of present State boundaries, and the historic
connection to territorthat now falls under the sovereign authority of an independenttate

United Nations Instruments

The UN Universal Declaration of Human Rights (UDHR), proclaimed by the UN
General Assembly in 1948, contains provisions relevant to Indigenous peoples guchgtds
to freedom, equal treatment, nondiscrimination, life, liberty, proper standard of living and the
security of persof®* The International Covenant on Civil and Political Rights (ICCPRhe
International Covenant on Economic, Social and Culligihts (ICESCR$ and the
International Convention on the Elimination of All forms of Racial Discrimination (ICERD)
also contain provisions relevantliaigenous rights. Article 1 of the ICCPR recognizes
peopl es 6 -detegnmatisn andartiet?@ prdtects the right to cultural integrity; as

applied to Indigenous peoples, article 27 has

ability to collectively practice their culture and, thereby, to continue their way Gffifarticle

693 |LO Convention 169, articles 1 (2), 1 (1) (a)(b).

694 Patrick Thornberrylndigenous Peoples and Human Rigisanchester: Manchester University Press, 2002).

695 The International Covenant on Civil and Political Rights adopted on December 16, 1966 and entered into force
on March 23, 1976. This Covertdras two Optional Protocols, which contain the individual complaints procedure
(used by Indigenous peoples) and the abolition of death penalty.

6% |nternational Covenant on Economic, Social and Cultural Rights adopted on December 16, 1966 and entered into
force on March 23, 1976.

697 The International Convention on the Elimination of All Forms of Racial Discrimination adopted on December
21, 1965 and entered into force on January 4, 1969.

5% Human Rights Committee, Bernard Ominayak, Chief of the Lubicon Bakel vs. Canad®&eport of the

Human Rights Committed5 UN GAOR Supp. (No0.43) at 1, UN Doc. A/45/40, Vol. 2; Human Rights Committee,
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lofthe CESCR al so r ecoghni zdewermipatianprid arficke 15suppontdtlee t o S
right to cultural integrity; in its interpretation of this right, the UN Committee on Economic,
Social and Cultural Rights has noted that the strong communal dimensionl ndi genous p ¢
cultural life is indispensable to their existence, visgling and full developmeft?

Article 1 and 2 of the ICERD prohibit the discriminatory treatment of individuals and
groups along racial, ethnic and religious lines. It is impbiti@a highlight the 1997 CERD
General Recommendation on the rights of Indigenous peoples. The Committee called upon
St ates to fAensure that members of indigenous p
participation in public life, and thaib decisions directly relating to their rights and interests are
taken without their informed conséf®Fur t her, the CERD calls upon
and protect the rights of Indigenous peoples to own, develop, control and use their communal
lands, tertories and resources and, where they have been deprived of their lands and territories
traditionally owned or otherwise inhabited or used without their free and informed consent, to
take steps to return®fThes e el @nfoenedccansabtotadrdr i t or
ficontrodb i n the scope of I ndigenous rights to | an
advancing their claims. Interpretations of CERD should carry additional weight given that the

prohibition of racial discrimination has arguglalcquired the status pfs cogensinder

General Comment No. 280) (art. 27), adopted by the HRC at its 1314 meeting (fiftieth session), 6 April 1994, UN
Doc. CCPR/C/21/Rev.1/Add.5.
699 |CESCR General Comment No. 21, Right of everyone to take part in cultural life (art. 15, para. 1 (a)), 36, 37, UN
Doc. E/C. 12/GC/21, 21 December 2009.
700 CERD, General Recommendation XXIlI (51) concerning Indigenous People Addptedah e Comrii t t ee 6 s
meeting, 18 August 199@N Doc. CERD/C/51/Misc.13/Rev.4
701 |pid.
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international law, and consequently, will void any law or practice found to be in violation of the
norm.02

The latest standassktting international law instrument pertainiod ndi genous peof
status and rightis the UNDRIP’®® It emphasizes already recognized Indigenous rights such as
right to seltdeterminatior(art. 3) and cultural integrity (art. 11). It also recognizes Indigenous
p e o psubsstandive rights to ownership, occupancy, use, and control oatlesstral land and
resourcegarts. 25, 26), androcedural rights to free and informed consent prior to the State's
engagement in a natural resource or lagge infrastructure projects that may impact their way
of life, particularly in connection witthe development, utilization or exploitation of mineral,
water or other resources (art. 3Unlike ILO 169, UNDRIP does not provide an explicitly
definition of O6lndigenous peoples. 6 't has i
identity, mainly driven by seHlidentification, thus rejecting an official legal definition based on
strict parameters.

Organization of American States (OAS) Human Rights System

The relevance of the OAS human rights system is the unique jurisprudence developed
lately by the primary organs of the Int&merican human rights system, the fanerican

Commission on Humanights (the Commission) and the In#&merican Court of Human

702 Jus cogenare those principles and rules accepted by all States, as standards from which no derogation is
permitted. The especial force of such peremptory priesighd rules lies in rendering null and void any

international treaty contrary to them. In particular, the principle on respect for fundamental human rights belongs to
the category ojus cogensAntonio Cassesénternational Law 2" ed., (New York: Oxérd University Press, 2005)

at 65. lan BrownliePrinciples of Public International La{Oxford: Clarendon Press, 1990) at 513.

703 Claire Charters and Rodolfo Stevanhagen, eds. (260p)anote &2.

704 UN Resolution Adopted by the General Assembly, Unietions Declaration on the Rights of Indigenous

Peoples, 107Plenary Meeting, 13 September 2007, A/RES/61/295 (2 October 2007).
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Rights (the Courff°that gives prominence to the collective and individual land and messou

rights of Indigenous peoples, and a host of procedural rights connected to the substance of land
ownership and possession. This body of jurisprudence has been developed around the right to
property, defined in cultural and religious as well as econtenies’® The sources of

|l ndi genous peoplesd rights, at the OAS Il evel,
Duties of Man (the American Declaratioff),and the American Convention on Human Rights

(the American Conventiorff®t he f or maew6 a nésstorfuumelnt and the | a
binding treaty in ratifying State®n June 15, 2016, after nearly 30 yazfreegotiationsthe

American Declaration on the Rights of Indigenous Peoples was adopted at the 46th General
Assembly of the OAS? The American Declaration, largely following the UNDRIP and

reproducing it literally in some instances, provides sedftidentification as Indigenous peoples

will be a fundamental criterion for determining to whom the Declaration applegf§iribs the

705 The Commission was establishedl®69as the principal organ of ti@AS with a mandate to promote the

observance and pratgon of human rights in the member States and to serve as a "consultative orgaDA$the

on human rights matters. Ir965,the Commission gained explicit competence to accept communications alleging

human rights violationgn 1990, the Commission crea the Special Rapporteur on the Rights of Indigenous

Peoples with the goal of calling attention to the condition of Indigenous peoples in the Americas who have been

exposed to serious human rights violatioFise Commission applies the rights containethie 1948 American

Declaration of the Rights and Duties of Man to@#AS member states and the rights and obligations il 86®

American Convention on Human Rights to the states parties. Following conclusion of Commission proceedings, the
Commission marefer a case to the Court, an organ establiblgebde American Convention in 1979, if the

respondent state is a party to the Convention and has accepted the Court's jurisdiction. While the Commission issues
nonbi ndi ng r ecomme nd aibns arebsnding arfd enay @eexecutedl s dodnesticicaurts. The Court

has broad powers to afford remedies to victims of violations. See Dinah SI2€fi8),6upranote @9 at 943.
6SeeInte’Amer i can Commi s s i olmdigenous ahd TrilkahPed®lis h Rs ghfis over t hei
Lands and Natural Resources: Norms and Jurisprudence of the IAHR Sy&temOEA/ Ser . L/ V/ 1 | ., Doc
December 2009; Intehk mer i can Co mmi s s i olmdigenous Peaples, AfDdsdcegdbnt s, A

Communities, and Naturalg2ources: Human Rights Protection in the Context of Extraction, Exploitation, and

Development Activitie, OEA/ Ser . L/ V/ 1 1 ., Doc. 47/ 15, December 2015.
707 SeeAmerican Declaration of the Rights and Duties of MAm.S.Res. XXVIIl, OEA/Ser.L./V/11.23, doc21

rev.6 (1948).

708 Organization of American States, American Convention on Human Rights, 22 NovE96i8e10.A.S.T.SNo.
36,1144U.N.T.S. 123.

OAS Pr e s sAIR¥dareMaisRays Offifor Indigenous Peoples 15 June 2016, online:
<http://www.oas.og/en/media_center/press_release.asp?sCodi§@5H 6> (retrieved 30 June 2017).
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right of selfdetermination, rights to education, health,-gg¥ernment, culture, lands, territories

and natural resources, and it inclageovisions that address gender equality and the particular

situation of Indigenous peoples in the region, includirgggmtions for those living in voluntary

i solation and those affect''fd by a stateds int
Although the early case law of the Commission was hesitant in its approach to

Indigenous rights, since the 1980s, the Commission has steadilyssttigesues of Indigenous

peoplesd rights through its speci al reports a

includes decisions on admissibility, merits, mediation, subpoenas and settlérémts985,

the Commission affirmed the BrazilianState o bl i gati on to protect | ni

peopl es 6 secugth health,tad integrify,eapecommended the identification and

demarcation of their lands in the Northeast of Brazil, including more than 9 million hectares of

Amazon foresf!?In 2002, the Commission concluded that the U.S. government had not

guaranteed the Dann sistensefmbers of the Western Shoshone indigenous pedpkspht to

property in conditions equal to those of the rest of the citizens under the basis of the America

Declaration; it recommended that this government repair the violated right and effectively

guarantee the Dann sisters the right to property in their ancestral lands in Western Shoshone. It

also suggested that the U.S. revise its legislation to protesz tight<3In 2004,in Maya

Indigenous Communities of the Toledo District vs. Belire Commission found Belize to have

' ndi an Law ReTaecAmericaa DeClarationroe the Rights of Indigenous Pepples 15 June 2016
online: <http://indianlaw.org/adrip/home> (retrieved 30 June 2017).

"1The Court is an autonomous judicial institution of the k#&ererican human Rights System whose main

objective is to apply and interpret the American Convention. It has the authority to hear contentious cases between
States, or contentious cases browgg#inst a State by individuals at the request of the Commission, after the

Commission has first dealt with the petition regarding violations of rights enshrined in the American Convention.

72 Inter-American Commission on Human RighResolution N° 12/85Case N° 7615, BRAZIL, March 5, 1985

"3 InterrAmerican Commission on Human RighReport N° 75/02Case N° 11.140, Mary and Carrie Dann, United

States, December 27, 2002.
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violated Article 23 of the American Declaration by failing to take effective measures to

recognize the communal property right te tands traditionally occupied and used by the Maya,

and by granting concessions to third parties (logging and oil companies) to utilize the traditional
property and resources of the Maya people without conducting effective consultations with and
obtainingthe informed consent of the Maya peofffeAnd, most importantly, the Commission

recognized that the jurisprudence of the hftererican System has acknowledged that the

property rights of Indigenous peoples are not defined exclusively by entitlementsrwitha st at e 0
formal legal regime, but also include Indigenous communal property that arises from and is

grounded in Indigenous custom and traditibh.

Along the same lineshe Court has resolved several cases that concern Indigenous
peopl es & rcongeguersly develdpedjwisprudence that implies significant advances
in many ways®In the 2001, the Court found that the Nicaraguan State violated the right to
judicial protection, and the right to property as contained in the American Conventioa, to t
detriment of the Awas Tingni Indigenous commurift{The Court emphasized that the concept
of Indigenous property cannot be understood in a purely individual or economic sense, but,

rather i s intimately tied t ostdntegculigre, spuippal me mber

" Inter-American Commission on Human RighReport N° 40/04CASE 12.053, MeritsMaya Indigenous
Communities of the Toledo District vs. Beli@etober 12, 2004, para. 1996.

715 |bid atpara. 130132.

716 Dinah Shelton (2013)supranote @9 at 942Mario Melo, Recent Advances in the Justifiability of Indigenous
Rights in the Inte'American System of Human Rights, (2006) $4YR International Journal on Human Rigi3ts

48; Isabel Madariaga Cuneo, the Rights of Indigenous Peoples and th&r@ecan Human Rights System,

(2005) 22Arizona Journal of International and Comparative L&@63.

"7 Nicaraguan government had granted a concession to a transnational (Korean) extraction company to exploit
timber on Indigenous ancestrally (undemarcated and untitled land) occupied lands, without their consent and without
any process of prior consuiian. SeeThe Mayagna (Sumo) Indigenous Community of Awas Tingni v. Nicaragua
Judgment of 31 August 2001, Intdm. Ct. H. R. (Ser. C) No 79.
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life, integrity, and economic survivalin short, to their very existené& And, most
importantly, it also recognized the propebigsed right of Indigenous communities to free and
informed prior consent and prior consultatlmefore extractive industry concessions are granted
to their land. The Awas Tingni case set the stag€&mamaka People v. Surinarfgd07)°
andKichwa Indigenous People of Sarayaku v. Ecug@61.2)/?° In Saramaka People v.
Surinamethe Court reaffrmed ndi genous peoplesd right to bot!l
extraction concessions are granted on their lands and, where profound impacts may result, to
free, prior, and informed consent. Hithwa Indigenous People of Sarayaku v. Ecuadarase
concering the granting of oil exploration and exploitation licenses within the traditionally
occupied Indigenous territoryhe Court reaffirmed its prior jurisprudence pertaining to
|l ndi genous peoplesd rights to cdhaoseand]l proper
enjoyment of property is necessary to ensure Indigenous physical and cultural survival, which
means, according to the Court, "the right to use and enjoy the territory would be meaningless for
Indigenous and tribal communities if that right e@ot connected with the protection of natural
resources in the territory2

During the last three decades, the demands and claims for recognition of Indigenous
peoples have resulted in a steady evolution of a common understanding regarding the scope and
content of their rights on the basis of lesignding principles of international human rights law

and policy. Yet, the legal jurisprudence and theoretical work lag behind practical realities on the

Bhidat paral 49. See Cl a Awas dingv. Nisasaguai handntark Case for the Intédmerican
Sys t e mHubnani Rights BriefSpring, 2001.

719 Inter-American Court of Human RightSaramaka People v. Surinandadgment of Nov. 28, 2007, Int&m.
Ct. (Ser. C).

720 Inter-American Court of Human Righthe Kichwa Indigenous People of Sarayaku v. Ecuatlmigment of
June 27, 2012, Merits and Reparations, Serie C, No. 245.

721 |bid at para. 146.
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