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Abstract

With increasing legal recognition of Aboriginal hig and title, growing calls for collaborative
water governance arrangements with First Natiomd,agproval of British Columbia’s new
Water Sustainability Act (20143hifts are unfolding in water governance in Bdchthave

some significant implications for First Nationsr$tiNations across British Columbia have also
clearly articulated that water and water governareepriority areas of concern. Within this
context, this thesis examines the historic andgimeoles and experiences of First Nations in
colonial water governance in British Columbia, lwhpamarily on a case study conducted with
the Lower Similkameen Indian Band.

In Chapter 2, | examine the historical formatiorregerves and the colonial water allocation
system, exploring how the demarcation of reserwentlaries and water licenses established
some fundamental barriers for First Nations in watzess and governance that persist today.
Chapter 3 provides an overview of concerns abolohéa water governance that were identified
by Lower Similkameen Indian Band interviewees atiebrs, followed by a critical discussion of
how a collaborative watershed planning model cawldress, or further entrench, existing
governance challenges.

This thesis provides a timely and relevant comnrgrda the contested realities of First Nations’
engagement in colonial water governance in theipeev Insights suggest that while there is
growing recognition that First Nations have a leggte place at the center of water governance
in British Columbia, the collaborative watershedrpling approach adopted in t&ater
Sustainability Acfalls well short of adopting the necessary stepsatds full Indigenous water
governance or water co-governance. Existing colavédéer governance challenges and failures
are not likely to be addressed by a collaboratiagevshed planning approach. Overall, this
thesis suggests that the transition to more effe@nd just water governance in British
Columbia includes observation of Aboriginal righted title, commitment to relationship and

trust building, and capacity development for caoddrind First Nations governments.
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Chapter 1: Introduction

1.1: Overview & research questions

On a cool March evening in 2014, a group of neigib@n the Lower Similkameen
Indian Band Ashnola reserve gathered togethempiacied living room to share their thoughts
about “the basis of everything”: water. We percbacvery available piece of furniture, with
several children, some scuffling dogs, and a vexal/pet bird contributing its own insights on
the topic. As the conversation moved around thdesicommunity members shared their stories
and voiced their concerns about changes they Heeadg seen to water in their territory, as well
as the threats looming large on the horizon. Ortbase threats was a proposed hydroelectric
dam upstream on the Similkameen River. | am shawogof the many eloquent reflections
offered that evening as ‘launch points’ into theus of this research. As one woman related:

And | think like a grandma, because | am one. Amdlthink — well I'm never going to

be able to take my grandkids out there and shom the right way to go pick berries

and listen to the water, have our ceremonies. fAthose places are sacred places, and
it's not just our generation, it's the ones comamyl the ones before us. And it makes me
angry that First Nations just seem to be erased fre equation all the time. Are we
there or do we just get pushed to the margin alkitihe? It's like we don’t exist. But we
know we do and we have always been here.

Later in the discussion, another woman spoke:

It really impacts us, because the government @v@h do anything about it. And so
locally we have a responsibility to take care & thater, we are the only ones. And we
had a discussion with one of the provincial govezntmepresentatives, and he was
saying that the public really relies now on Firsitidns people to impact whatever
development happens because nobody else has aavgic®re. We are the only ones,
because of our title and rights issues, that caltyretand up and have a voice and say
yes or say no.



These two quotations capture some core themesrexiplo this thesis, which queries
shifting roles and experiences of First Nationwater governance in British Columbia (BC),
historically and at present. In the first speakengds, we hear profound concerns about what
the severing of ties to water might mean for futyeeerations; anger and frustration over
historical and ongoing exclusion from meaningfualvement in governance of land and water;
and also assertion of rights and resistance: “veavkwe do [exist] and always have been here.”
The second speaker presents a different angletstdiny, positioning First Nations not at the
margins, but at the center. She relates that,ras¥ations, they are the “only ones” who have
power, responsibility and voice to shape water gasece into the future, as Aboriginal rights
and title are consolidated and colonial governmermieasingly retreat from their rolehe
tensions embedded within these narratives can tem@ed to the broader picture of the
interactions between First Nations and currentrdalovater governance in BC. While there is
growing recognition that First Nations have a leggte place at the center of water governance
and management in the province, there are also imamiers in place. At times these limit, and
at other times deny, First Nations’ rights to wated strategic-level engagement in decision-
making. In this thesis, | will unpack some of thelgaamics. | write a loose chronologic
narrative, with the two substantive chapters guioigthe following questions.

* What are some Indigenous ways of governing andsagug water and how did

colonial water governance frameworks affect theB_&hd other First Nations in the
past and present? [Chapter 2]

* What barriers and strategic sites of engagemeiitelaSIB and other First Nations

encounter within the current colonial water gowarece framework in BC? In

addressing this question, | specifically ask: Basedhe existing state of colonial



water governance in BC what are some of the patleintplications of collaborative

watershed planning models on First Nations’ watefegnance goals™? [Chapter 3]

1.2: Reflections on colonial framings of water govaance

When | first signed on with this research projeab tyears ago with thBrogram on
Water Governancat UBC, the initial framing of the project suggebsexploring water
governance in relation to ‘drinking water govermahtnformation needs’ and ‘drinking water
guality’ on First Nations’ reserves in British Calbia. It did not take long for me to realize such
an approach would be too narrow and technocratatjmeffect would be contributing to
perpetuating colonial framings of water governamsaf “drinking water” and “water quality”
could be parsed out as disparate issues and rdsaunearies could adequately delineate the
extent of water governance concerns. These assumspiiere quickly disrupted as the project
evolved, and notably as | participated in variourstiNations’ water governance workshops in
which there was a strong emphasis on the needisidsr water from a holistic perspective.
This then required an approach to “governanceirfare inclusive and meaningful than one that
might remain consistent with a narrow definition‘aslecision-making process through which
water is managed” (see glossary in section 1.6YsiMgor’s (2012) work on traditional

knowledge and water management in Ontario driviespibint home:

In the Anishinabe tradition, one of the main featuof knowledge, based on thousands of
years of living sustainably with Creation, is iwibm: the recognition that all aspects of
Creation are inter-related. Thus, degradation déwnguality directly impacts the people,
permeating every aspect of their lives. It threstireir very survival. First Nations
maintain unique perspectives on (and relationshigs) water and feel these

perspectives should form an integral part of wgtarernance (10).

Water is not a single, discrete aspect of the enwirent; it is part of a greater,
interconnected whole. When one considers waterefiwe®, one must consider all that to



which water is connected and related. Elders feitent government initiatives around
water to be limited and short-sighted. When onesictars water, one must consider all
that water supports and all that supports wateerdfore, a focus on just drinking water
is misguided. It is not in keeping with traditiorainciples of holism and the
interdependence of all living things. One must alsosider, for example, the plants that
water nourishes, the fish that live in water, thedimines that grow in or around water,
and the animals that drink water (11).

| do not claim that | have a full understandingle many meanings of water of
importance for Indigenous peoples, nor of Indigenfoums of water governance. However, | am
honoured for the teachings | have received tha¢ lkanfronted my own assumptions and led me
to broaden the scope of this work, as well as ¢oggize the colonial origins and implications of
what | initially considered as constituting ‘watgvernance. Governance is an inherently
political and contested process: a struggle oedifit worldviews and interests at the level of
decision-making processes. | am mindful of the rteasiden the view of what constitutes
“governance” to acknowledge and include the manlygenous understandings and enactments
of water governance that go beyond this formalrdigdin (Ladner 2003; Norman 2015; Wilson
2014). Ladner (2003), for instance, describes‘¥athin the parameters of Indigenist thought,
governance is “the way in which a people lives begéther”...in other words, it is an
expression of how they see themselves fitting &t world as a part of the circle of life, not as
superior beings who claim dominion over other sgeaind other humans” (125). Norman
(2015) also highlights a more holistic conceptuwalan of environmental governance:
“...addressing environmental issues for Indigenousroanities is often a twinned goal of
ecosystem protection and counter-hegemonic aesvifihis occurs through action, education,
and performative means--such as canoe journeysy waiks, protests, and teach-ins” (67).

In the concluding chapter of this thesis, | wiltrito some visions of what decolonized

water governance might look like, mindful that thidl require ongoing thought and critical



reflection. | acknowledge that as a non-Indigenoerison working within academia, | too am
complicit in privileging colonial forms of acquirgnand sharing knowledge. This thesis
represents an attempt to challenge the validigotdnial water governance frameworks

currently perpetuated throughout unceded Indigetengories in the province of BC.

1.3: Research approach and methods

“Outside researchers who are useful to Aboriginabples do not have their own research
agendas, or at least are able to put them asideyHue willing to spend time looking inside
themselves, uncovering their own biases and pgeseand they are willing to learn from our
people, not about Aboriginal peoples but about thelires and their place in the cosmos, they
are willing to be transformed, in a sense theywiléing to be developed” (Simpson 2001: 144).

1.3.1 Guiding framework

It was with Simpson’s (2001) strong words echomgny mind that | stepped into this
research, assuming the complicated and conflicbiegof a non-Indigenous student and
researcher from a university working with, and witindigenous communities and institutions.
The challenges that Simpson poses to non-Indigeresesirchers, to leafrom and notabout
Indigenous peoples, with an emphasis on humility @itical self-reflection on our positions of
power and privilege, are ones that | have contirtoegtapple with as | have moved through this
project. My tentativeness around the role and vafu®n-Indigenous researchers working with
Indigenous communities has continued to grow as/elbecome more familiar with the
exploitative and extractive legacy of Western rede& Indigenous communities, and aware of
the burden that research can place on commuriitzdive been ‘researched to death’ by
outsiders (Castellano 2004; Ross et al. 2010; Schr2004; Smith 2012).

Like most Canadians, | was raised learning thebellent version of this country’s

colonial history (Regan 2010). When Indigenous pepwere mentioned at all in school



curriculum, they were portrayed as relics of thsetpas exotic cultures frozen in time. | had no
idea that th&inixtpeoples, in whose unceded, traditional territomas living, were absent from
their lands having been declared ‘extinct’ by thev&@nment of Canada in 1965 (Sinixt Nation
Society 2013). It was not until my undergraduateknad McGill that a professor from the James
Bay Cree Nation took the preconceived ideas | mattarned them on their heads, guiding us
non-Indigenous students to confront Alfred’s (2008allenge that: “Change will only happen
when Settlers are forced into reckoning with wheythre, what they have done and what they
have inherited” (154). Since then | have been [@gad to work and learn in different contexts
with Indigenous youth and knowledge holders in sserograms, includintudents on Ige

the Aboriginal Youth Water Leadershgummer program, and ti@ulturally Relevant Urban
Wellness Programl inevitably made (and continue to make) mistaded stumble as | go, and
my thanks go out to all who have been patient aregus with their feedback. Reckoning with
who | amwhat | have done, and what | have inheritalt be a continual process throughout my
life; I have much yet to learn.

After combing through some of the critical convéimas around Indigenous research and
decolonizing methods, | found myself aligning mosinfortably with the approach adopted by
scholars and practitioners such as Evans et @9(2ind Kotaska (2013). Their work proposes
that non-Indigenous researchers direct their gazgy &rom exclusively looking inwards on
Indigenous communities and community members tgigeo'data,” given the extractive history
of research and concerns of research fatigue.ddstevans, Hole and Bert (2009) advocate for
“Turning the direction of gaze outwards to elucedtdte operation of colonizing structures
themselves. This reversal of the object of studypsrt of an overt and positioned agenda”

(900). Applying this framing to my research, thepipal object of studys colonial water



governance in BC, where my aim is to expose sontleeoinjustices, complications, and fissures
of opportunity for First Nations in this system.lémge part, therefore, the interviews and
workshops | attended were with natural resourdé &tath Indigenous and non-Indigenous, who
are involved in some capacity in water managemeditg@vernance, in order to get a sense of
their experiences working within the existing conwater governance landscape. However,
throughout this project, the reversal of gaze amnEyHole and Bert (2009) suggest was partial. |
also wanted to be attentive to the voices of dvemmmunity members, to hear their stories and
concerns about water, and to learn about how vpateries ‘trickling down’ from federal and
provincial governments unfold on the ground andantgheir lives and livelihood3 hrough the
conversations ‘looking inwards’ with members of ttaver Similkameen Indian Band (LSIB), |
learned a tremendous amount about historical antepgorary water situations in the territory
(e.g., impacts from industrial projects on wateataev licensing and rights), the importance of
water, and ideas and visions for the future. Tiedsments guided and are integrated throughout
this thesis. Before discussing specific methodg@ater detail, | want to acknowledge the
traditional teachings and stories about waterweae shared with me throughout this project,
mindful that this is not my knowledge to pass-od ahare. These teachings have helped me to

understand and appreciate the central role of vitgyilx culture.

1.3.2 Methods & analysis

The overall conceptual framework guiding this reskeavas exploratory and holistic in
nature, in order to gain a multi-scalar perspeativiine colonial water governance landscape for
First Nations in BC. This involved a mixed quai¥atmethods approach, the core of which was

case study work with the LSIB. During the firstgagaof the project, | conducted a short online



survey shared with First Nations natural resouftieays across the province (n=17), querying
their concerns and interests in drinking water aater governance. | subsequently conducted
follow-up phone interviews with survey respondesite® expressed interest (n=5). This survey
and first round of interviews provided me with artial sense of the relevant issues and
guestions. Early in this research, | also attendsdhoth a participant and observer, various
provincial-level First Nations water workshops,luding the First Nations Leadership Council
Right to Water WorkshofMarch 2013), and the First Nations Fisheries Cduater
Governance Workshday 2013) andVater Strategic Planning/orkshopgJune 2013). These
workshops and a follow-up interview with a Fisher@ouncil representative provided
perspective on the spectrum of concerns about irat@r First Nations across the province. It
was also through these workshops that | connectibdnatural resource staff from the LSIB,
where there was mutual interest in working togetivewater research, mapping out the
governance context and getting a sense of commaoitgerns. The Similkameen is a
particularly rich site to observe interactions betw First Nations and other governments in the
area of water governance, as water is at the faretf planning in the region: the Regional
District of the Okanagan-Similkameen is developrgimilkameen Watershed Plan and the
LSIB sits on the steering committee for this pldre (Similkameen Valley Planning Society); the
LSIB is working to build its own watershed plannimgpcess; and the Okanagan Nation Alliance
is coordinating th&yilx Water Strategyi? k'uxSyilx P siwk*tat or “Our Syilx Water”) that
will “incorporate Syilx principles and practices associated with watevatéship” (ONA 2014).
This research project was developed through aatiter process with the LSIB Chief and
Council, initially approved through a Band CouriRésolution in August 2014, followed by

development of a work plan and research agreemseatAppendix 2 for a copy of the research



agreement). The majority of work was done in thecanity between August 2013 and April
2014, through multiple short visits as schedulebath ends permitted. The thesis draft was
submitted to LSIB natural resources and Chief aodrCil in September 2014 for their review. |
worked in close correspondence with staff fromltB&B environment office and with Tessa
Terbasket as a Research Assistant, whose inpugladdnce in this project were invaluable. In
addition to the ‘formal’ interviews and meetinggalked below, this work was informed by
attendance at th&atersheds 201donference, as well as volunteering with the Gefur
Indigenous Environmental Resourc&siuth Water Leadenrsorkshop in the Similkameen, and
attendance at the LSIByilx Water Visioningvorkshop.

With the LSIB, | first conducted open-ended, setmikgured interviews with natural
resource staff and others whose work addresses aspeet of water, at both the band and
Okanagan Nation level (see interview guide in Agjperl). | also organized three
neighbourhood or family meetings, which was recomaeel as an appropriate and accessible
format for meeting and sharing knowledge in the mumity. For these meetings, we gathered in
a family home over a meal, neighbours and familynoers joined (with a range of four to
eleven attendees), and we discussed concerns easlathout water in an open talking circle
format. To get a sense of perspectives on watecal@borative watershed planning initiatives
outside of the LSIB, | also interviewed a local ggvyment representative involved in the
Similkameen Watershed Plan, a water engineer frooriginal Affairs and Northern
Development Canada (AANDC), and members of twotegavatershed boards in BC.
Interviews and family meetings were recorded aaddcribed, with follow-up in some instances
with interviewees to clarify meanings and retuanscripts where desired. These interviews (a

total of 18) and talking circles were supplemertigatontent review of several documents.



Documents reviewed include: the BC First Nationg&VRights Strategy; LSIB and Okanagan
Nation Historical Water Rights documents; iNater Sustainability Adegislative proposal,
submissions and letters from individual First Nai@nd representative organizations on the
Water Sustainability Aand Bill S-8; and modern treaty agreements. Whilas beyond the
scope of this research to undertake an exhaustwveprehensive review of treaty documents, |
looked at how water allocation and jurisdiction édoeen addressed in the four treaties that have
reached Final Agreement and the two self-governancerds. This document review provided
details and perspective on the broader set of coa@nd interactions between various First
Nations and provincial First Nations leadershipuacbwater governance in BC.

Transcripts and documents were coded for themesecgences and tensions through a
combined inductive and deductive approach usingV\i0 from QSR International. While | do
not claim to have done a comprehensive comparatiee.community or provincial-level study,
the interviews with First Nations external to thelB, attendance at provincial water planning
workshops, and document review were useful fongudation and uncovering some shared
patterns and diverging experiences between diftdtigst Nations. | do my best to avoid
generalizations and recognize the tremendous dliyevighin and between First Nations. | do
not suggest that my results can be generalizeteaearesentative of the views of all LSIB
members or of different First Nations across thevioice. This thesis is my narrative, which has
been reviewed by the LSIB and corroborated by nmgradtee members and other reviewers;
any misinterpretations herein are mine alone. hakoclaim to represent the views of the LSIB or

any other First Nations who were involved in thigrkv

10



Figure 1. Map of Syilx territory. Reproduced witbrmission from the Okanagan Nation Alliance 14



1.3.3 Syilx peoples & the Similkameen watershed

“The word Syilx describes a people who continuoaséyin the process of unwinding the long-
term knowledge of a right relationship within tlaadl, and coiling its many strands into one
strong thread to lead, unbroken, into the futur@iristrong 2013: 43).

The Lower Similkameen Indian Band (Smelgmix) isenall, geographically isolated
community in the Similkameen Valley, located in 8&uth Central Interior of BC” (LSIB
2014). The Band has a current membership of 459baesnhalf of whom reside on reserve.
There are a total of 11 LSIB reserves covering2I®, hectares of land spread out over 90
kilometers' As the LSIB website describes, the Similkameergyiix people, speak the
NSyilxcen language, holding “A history with the ththat spans thousands of years in what is
now Washington State and the Province of BC. Thallsameen People were originally a
nomadic people who moved from location to locatimajnly due to the ever changing
availability of foods and climates” (LSIB 2014).dgare 1 above shows the sparSgflxterritory.
The LSIB is one of seven Canadian member bandseoDkanagan Nation Alliance, of which
the Colville Tribes in Washington also forms a patie international border imposed significant
divisions in theSyilxterritory as communities on each side of the bowke designated to
different political regimes: “Colonization divideg from one another and from our way of life.
We were divided from the resources we relied upon, our self-sufficient economy collapsed”
(ONA 2010). Today, through initiatives such as 8ydxNation Unity Trek throughout
Okanagan traditional territory, tl8yilxare reclaiming connections to, and continuity withi
their whole territory. The LSIB is governed by th®IB Chief and Council, based in the town of

Keremeos.

! The 11 LSIB reserves are: Lower Similkameen (IR2)tdNarcisse’s Farm (IR No. 4); Blind Creek No& ®A;
Chopaka No. 7&8; Alexis IR No. 9; Ashnola IR No.; Keremeos Forks No. 12 & 12A; IR No. 13.
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The Similkameen Valley is a “diverse and compkaxdscape of grasslands, shrub-
steppe, dry forest, rugged terrain, wetlands, lakesrs, and streams in close proximity to each
other” (White 2006: 56). As the landscape is déscdtion the LSIB website: “The land base of
the Lower Similkameen Indian Band is a combinabtbdistinctive desert lands, luscious valley
lands, mountainous alpine and fertile wetlands. Mieentainous region contains various
streams, creeks, rivers and lakes...the area isrkihar its diversity in agriculture through
ranching, farming and orchards. Natural resoureeld@ment in logging, restoration and forest
management is also important in this area.” Thygsore has long been under pressure from
agricultural expansion and associated populatiowtr; Wagner and White (2009) describe
historical landscape change in the Okanagan:

Irrigation agriculture quickly led to much highesgulation densities and development of
roads, railways and light industry. Beginning ie tt950s, an extensive program of flood
control measures was implemented involving thegitaning of rivers, most notably the
Okanagan River, and the consequent loss or degraddtmany wetland and riparian
habitats... (26).

Today, the Similkameen region faces mounting pressao water from climate change,
population growth, increasing demands for wateptsiiwith growing water scarcities during
drought periods, and large-scale industrial devalent, including the Copper Mountain Mine
and the proposed Fortis Hydroelectric dam on thalEameen River at Princeton. In light of
these pressures, particularly the proposed dag0id theOutdoor Recreation Coundikted
the Similkameen River as one of the most endangerers in BC. This thesis explores water
governance in the Similkameen within this conteébgrowing concerns around water quality

and scarcity.
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1.4: Water governance and First Nations in BC: whydoes it matter?

Why are interactions between Indigenous peoplesnater governance, specifically in
the context of BC, a productive, timely and relevapic worth pursing? | suggest and elaborate
upon three key notes of interest that are alstirsggpoints for this research. First, First Nations
have clearly articulated that water and water gaaece are priority areas of concern. Second,
there is recognition that improving water goverreapractices and our understandings of water
governance is critical to achieving more just anstainable water resource management. Many
water issues, including those pertaining to Firatibhs in BC, can be attributed to failures of
governance. Finally, there are currently shiftsoloihg in colonial water governance in BC,
with replacement of the now century-dMater Actwith the newWater Sustainability Act
(WSA), and a growing impetus to pursue a waterdbeessd collaborative governance approach,
which have significant implications for First Natm | will briefly explore below the legal and
theoretical backdrop against which these shiftoaoeirring: increasing legal recognition of
Aboriginal rights and title in BC and currents bbtight in environmental governance
scholarship about the criteria for ‘good’ water gmance, both pointing towards greater

acknowledgement of First Nations’ concerns as @ripyiin colonial water governance.

1.4.1 Water: “the basis of everything”

First Nations across Canada and BC have clearhifag the significance of water and
governance of water in their communities. Whilengainindful of the diversity of First Nations
and wary of making simplistic or essentialist clgjrthe cultural, spiritual, and socioeconomic
values of water to Indigenous peoples have beealwitkscribed. McGregor (2009), an

Anishnaabe scholar whose work focuses on Indigepetspectives on water, writes that,
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“Water quality is not just an environmental congetis a matter of cultural survival...Water is
integrally tied to the cultural survival of the @’ (36). Descriptions of water as a powerful
medicine and sacred resource, as the lifebloodeofand, and as a relative that must be
respected and cared for, are echoed by Indigermumanities and organizations, and scholars
throughout the literature (Blackstock 2001; LaBme®enson et al. 2012; McGregor 2012,
2013; Sanderson 2008; Walkem 2004; Wilson 2014¢.viital, dynamic and sustaining
relationships between water, physical and commumé§ness, and cultural practices were also
shared throughout the many conversations | hashghis research. In the words of dilx

woman:

In terms of our traditional practice, we hold higidue in water. It is essential to
everything, so it all ties into that. It is our pessibility to protect it, and it is very key in
terms of our cultural practices. You know, we swwathe water, we pray through the
water. It sustains us. So in our own practice litagg very careful about how you use it,
and being aware of protecting it.

Not only is water itself critically important toany Indigenous peoples, so too is its governance.
Reclaiming access to land and water, and affirmatfche right to govern land and water, have
been identified as critical components First Nagi@truggles for self-determination and to
rebuild prospering communities (Borrows 1997; FN2@11; Kotaska 2013; UBCIC 2010,

2011; Walkem 2004; Wilson 2014). This sentimerdiéarly articulated in the British Columbia
Assembly of First Nations’ (201@Vater Governance ToolkitWater is an important subject to

be considered in rebuilding First Nations govermérid44), where, “...at the outset, the most
important point for our Nations is, who owns the@vaand who has the right to determine
access to water for all the possible uses” (445nstrong and Sam (2013) share their view on

the importance of water governance and resistance:
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The social life of water related to water goverregrior indigenous peoples, represents
struggle against colonial exclusions under waterdad injustices in water governance
as one aspect of the much larger injustice of thheek of globalization and the
overarching resistance the world over by indigerqegples to political annihilation
(239).

Strategic planning around water governance is aeasingly prominent part of the portfolios of
a range of First Nations’ provincial and nationalifical organizations, including the Assembly
of First Nations (National First Nations Water $gy/First Nations National Water Declaration
2012), the First Nations Fisheries Council (Wateatggic Framework 2013) and the First
Nations Summit (BC First Nations Water Rights Stggt2013). While they differ on specifics,
the shared core message is clear: water gover@arasggements must “recognize those First
Nations or their duly created and mandated ingbmstthat have the capacity and capability to
develop, administer and enforce their own watesfasssembly of First Nations [AFN] 2012).
What is driving this increasing attention beingedted towards water and water governance?
When | asked a representative from the First Natlisheries Council this question, she offered

the following explanation:

| really think it's the rate of development in comnities. A lot of communities are faced
with referrals that come into their office from déepers, whether it is municipal or
domestic development, forestry referrals for bumigdroads to get access to some of the
forest cut blocks, a lot of mining referrals, arabple coming into for resource
extraction. So communities are really being boméadndith all of these things coming
into their offices. And water is one of those thanbat really cross-cuts a lot of the issues
that communities are dealing with...So | often sat #il the stuff we are doing with
water, is really trying to knit together the streaitihe planning streams from various
processes that are going on that may deal with teiglp different things, but a lot of it
has to do with needs around water.

As she suggests, water governance can be viewa iagegrative process, linking a range of

issues and different pressures that communitiesbadgcing.
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1.4.2 Existing failures of governance

Looking at a snapshot of the state of freshwateherglobe and in Canada in the'21
century, the list of concerns and threats to wateity and availability is seemingly endless
(Gleick 2014; Jackson et al. 2001; Sandford 20tBjr&ller & Donahue 2006). In response,
there is widespread recognition within water goeeae and policy scholarship that these
problems do not stem from poor understanding oEmatanagement techniques
characteristics of ‘the resource’ itsddtit rather from failures of governance (Bark el 2;
Budds & Hinojosa 2012; Pahl-Wostl & Kranz 2010; ppa2007). As Brandes and Curran
(2009) relate, “Governance alone cannot correctegaate water management, but poor
governance will almost certainly prevent effectimanagement” (iv). Water governance is a
notoriously complex and often nebulous issue ta@gugh (Moore 2013). For instance, Baird and
Plummer (2013) note that, “Diagnosing the [worldavhcrisis as a matter of governance
highlights the complicated and dynamic social l@age of societal decision-making. Many
actors are involved, roles and responsibilitiescargested, and multi-scale influences need to be
carefully considered” (1). This complexity is claitlustrated in Figure 2 below from the

Ministry of Environment showing the array of disp&r legislation pertaining to water in BC.
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Legislation influencing water in BC
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Figure 2: Fragmentation in action: current wateigislation influencing water in BC. Absent is
the Water Sustainability Act which replaces the &Vaict as depicted in the diagram, as well as
the Indian Act. Figure reproduced with permissiocomni BC Ministry of Environment (2014).

Turning to the existing governance framework fosFNations and water in BC, several
governance failures and injustices are appareniieWhisdictional, scalar, and territorial
fragmentation, lack of inter-governmental coordimat and inadequate monitoring and
enforcement characterize colonial water governgecerally in Canada (Bakker & Cook
2011; Dunn et al. 2014), these factors are evere mamounced when one considers the
colonial water governance laws, institutions ametpsses that pertain to First Nations. In BC,
the province asserts ownership of all ground amthse waters, granting licenses for surface
water under th&Vater Actand théWater Protection ActThe federal government, through the
Canadian Constitutiomand thendian Act has powers in the realm of fisheries, federad$an

and navigable waters, as well as control over ‘dndiand lands reserved for Indians.”
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Aboriginal Affairs and Northern Development CangddANDC) and Health Canada are the
federal overseers of drinking water and wastewsggrice provision on reserve lands.
However, this arrangement was recently modifieB@ as of October 2013, Health Canada’s
responsibilities for drinking water have been tfangd to the new First Nations Health
Authority. Responsibilities for water supply areent further delegated from the province to
the local government level. First Nations have squmasdictional powers over drinking water
and wastewater on reserves as well as the alwlgpact bylaws as stipulated in thdian
Act This colonial water governance arrangement gdgeemains in place in the modern
treaty and self-government agreements that have $igeed between some First Nations and
the federal and provincial governments in BC. hstance, in the case of the Maa-Nulth,
Nisga’a, and Tla’amin Nation treaties, BC grantscsfic water licenses to the First Nation for
domestic, agricultural and industrial uses. Fedandl provincial laws over water still apply
and all license applications must meet provin@gutatory requirements. As written in the
Maa-Nulth agreement 8.1.1: “Storage, diversiontaetion or use of water and Groundwater
will be in accordance with Federal Law and Prowahtiaw.” In all cases, ownership of water
remains vested with the province and federal gaowents. For instance, Art.132 of the
Nisga’a treaty reads: “This Agreement is not inthtb grant the Nisga’a Nation any property
in water,” while Art. 136 of the Westbank First gt self-government agreement stipulates
that, “To the extent that Westbank First Nation hgists over water as recognized by federal
or provincial legislation or by operation of lawphcil has jurisdiction to manage and
regulate water use.”

With recognition of the wide spectrum of encountard relationships that different

First Nations have had within the realm of colonvalter governance, from existing literature
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and this research, it possible to distil some garfeatures and barriers in the existing system
that affect, and are contested by, many First Matidhe fragmented divisions of authority
make it difficult to trace lines of accountabilityr disparate aspects of water management; this
has been thoroughly discussed in the case of dgnkater (Macintosh 2008, 2009; Phare
2009; Swain et al. 2006). Further documented aaflariges First Nations have in accessing
adequate and transparent information about wattgand quantity. Throughout this
research, | heard persistent concerns that exisyisigms of colonial water governance do not
respond adequately to local conditions, and thaktls a lack of consideration for the diverse
cultural and spiritual relationships, laws, andviserof governance for water that different First
Nations uphold. Overarching and informing all afsl concerns is the fact that it is often a
struggle for First Nations to be involved at at&géc level in decision making in government-
to-government relationships given the existingtpl climate and capacity constraints.
Chapter 2 will focus on uncovering the historiaabts of the fragmentation and procedural
injustices within the existing system, while Cha@ewill consider some of the realities of

working through these barriers within the govermasygstem.

1.4.3 Shifting colonial water governance terrain

A third starting point for this research is the mpa currently underway in colonial water
governance in BC which involves and impacts Firatidhs across the province. My work
coincides with the modernization of BC’s centurg-@ater Actand the approval of the
province’s newVater Sustainability AQWWSA). Central features which persist from ivater
Actas well as key amendments made within WSA are suineahbbriefly following from

Curran’s (2014) policy analysis:

20



 TheWater Actprovided for the allocation and management of serfaater through
licences.

* The provincial Crown continues to assert ownerslvigr water in both th&/ater Actand
the WSA.

* The First in Time, First in Right system remainlace both in th&/ater Actand the
WSA. However, provisions are made in the WSA farader reservation for essential
household use, and decision makers must consid@mironmental flow needs of a
stream when evaluating a water licence applicdtbo stream or aquifer.

* The WSA introduces provisions for groundwater Igiag and regulation, which
formerly did not exist under th&/ater Act.

» The WSA includes provisions for protecting riparemeas, aquatic ecosystems and fish.

» “Aside from treaty First Nations water reservatioasulting from negotiating a treaty
with the province and asserting aboriginal watghnts through litigation, there is no
ability in Bill 18 [WSA] to daylight the oldest weat rights in the province indigenous
water rights —and begin to reconcile them withdbknial water apparatus under the
Water Act and upcoming Water Sustainability Act}.(8

* The WSA will enable new governance approaches,det) water sustainability plans in
which, “The intent is to have a watershed — oressdefined process where interested
parties, including local governments, the provihg@ernment, water users and First

Nations, can come to an agreement about most aspieeater” (6).

With the May 2014 approval of th&ater Sustainability Acthe potential for modified water
governance arrangements in the province has beomretangible, at least on paper. One of the

WSA's seven key policy directions is to enable mgeof governance approaches, with strong
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emphasis on a watershed-based model with varicersuag to address First Nations’ interests,
including “opportunities for consideration of tradnal ecological knowledge; and greater
involvement and participation in water managemaeau\aatershed planning processes” (MOE
2013: 6). The WSA has been a controversial topi¢-fist Nations in the province. The
legislative proposal highlights that “The provirlgg@vernment acknowledges First Nations
interests and will continue to meaningfully engag#n First Nations through development and
implementation of the propos&dater Sustainability AC{MOE 2013: 6). However, the WSA
has been widely criticized by First Nations acrB€sfor a host of reasons, including the lack of
meaningful consultation with First Nations in a gavment-to-government relationship during
its development and the legislation’s lack of mmaifion to the First in Time, First in Right
water allocation scheme (FNLC 2011; UBCIC 2010; den Porten & de Loé 2014). These
identified shortcomings in the WSA confront growirggognition that a robust, meaningful, and
co-governance role for First Nations is a criticamponent of any future water governance
arrangements in BC. In water governance scholaestdpwithin the freshwater advocacy
community in BC, there is increasing recognitiorited integral importance of Aboriginal rights
and title, with repeated calls for First Nationdave a government-to-government role in water
governance (Brandes & Curran 2009; Brandes & Otinr2014; Nowlan & Bakker 2007; Ord
2011; von der Porten & de Loé 2013a, 2013b). Fstaimce, as Brandes and O’Riordan (2014)
capture:
First Nations, with their strong historical, culijrand economic ties to the land,
represent not only a formal political force but htiglso be the critical lever of change
and innovation. This is especially true in BC, whanresolved Aboriginal rights and
title haunts all aspects of resource decision-ngakimd development in the province.
First Nations are an important level of governnteat must be properly acknowledged

and hold an important place in any efforts to inwerthe governing of watersheds to
ensure more ecologically and socially sustainabteames (8).
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| next situate this call for greater First Nationgolvement in water governance at the
confluence of two related streams: 1) the increpkagal affirmation of Aboriginal rights and
title in BC and 2) the discourse on criteria fooégl governance’ in environmental and water

governance scholarship.
1.4.3.1 Historical exclusion to legal recognitiohAboriginal rights and title

The legal landscape for Indigenous peoples in B@igue in Canada in that very few
historic treaties were signed in the province (vith exception of the Douglas Treaties on
Vancouver Islanfland a section of north-eastern BC which falls urideaty 8), and only a
small number of treaties have been finalized thinthg modern treaty proce$$hus, First
Nations in BC have never ceded their lands, wategrgpvernance powers over lands and waters
to colonial governmeni@lackburn 2005; Borrows 2000; FNLC 2011; UBCIC 2010, 2011; von
der Porten & de Loé 2013a). Despite the legaltfzatt the majority of BC is unceded Indigenous
territory, Indigenous peoples have historicallyrmbeg&cluded from territorial and water
governance through imposed colonial institutiond processes. Today, however, following
decades of legal battles and pivotal court cabeshottom line has changed, at least on paper:
Aboriginal rights and title can no longer be legadjnored and First Nations must have a say in
decisions that impact their territories and liiéss beyond the scope of this thesis to delve into
the lengthy legal history or examine in detail ki court cases and their contributions (see, for
example: Asch 2002; Kotaska 2013; Morellato 2068)ther, | am informed by, but do not

critically evaluate or discuss, debates relatetiédimitations of a rights-based approach and the

2 The 14 Douglas Treaties were purchases of larttidyiudson’s Bay Company between 1850 and 1834eat t
request of the British Crown. These cover ~938 é&hand around Victoria, Saanich, Sooke, Nanainnal, Rort
Hardy (Madill 1981).

% Only 4 modern treaties have been finalized thrahghBC Treaty Process at time of writing.
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politics of state recognition (Alfred 2002, 200%uthard 2007; von der Porten 2012). Within
this literature, the core critique of state-grantgtits and recognition runs that “...when an
Indigenous community seeks recognition from a gjateernment or a hegemonic colonial
society, the act of doing so creates an inherenwepambalance” (von der Porten 2012: 6). Thus,
Wilson (2014) cautions that, “A certain level obpticism is required when discussing strategies
for decolonization through processes that requotersal states to recognize Indigenous water
rights and sovereignty, where the recognition ekeseignty is not necessarily in the interest of
these states” (7). Here | limit my discussion te linstory of the exclusion of First Nations from
colonial water governance in BC, the legal charagekthe precedents they have set, and the
complexities of the legal terrain specific to water

When European colonizers first arrived in the laofd&hat is now the province of BC,
their claims to territory and sovereignty over kfwed and water were founded on the Doctrine of
Discovery and the notion ¢érra nullis. This racist concept deemed Indigenous peoplado |
the ability to use land properly; thus, land angbreces were seen as unused, empty, and put to
waste (Borrows 1997; Harris 2001). Under the ratierofterra nullis, settler state sovereignty
was claimed on the illegitimate basis of discowefrthe land (Culhane 1997). Colonial
intrusions also extended to water and water govearl he prior allocation water licensing
system, for instance, denied First Nations’ rigbtsvater and water access as the original
occupants of BC,; this is the central discussioenakp in Chapter 2.

From the 1970s through the 1990s, a series ot cases began to shift the discussions

and bring Aboriginal rights and title to the foi@fit. Critical outcomes from these cases
include, but are not limited to: confirmation ti#dioriginal title to land did exist at the time of

the 1763 Royal Proclamatio@#élder 1973) and continues to exif€¢lgamuuk’'w1997);
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declaration of Aboriginal title to specific landBsjlhgot’in 2014); establishment of criteria to
determine whether an Aboriginal right exists and/laogovernment may be justified to
infringe upon it (e.gSparrow 1990Van der Peel996); and development of requirements for
consultation and accommodation (é-gida 2004). Aboriginal rights were written into the
Canadian Constitution in 1982 through Section 35¢hjch recognizes and affirms the
existing Aboriginal and treaty rights of Aboriginaoples of Canada. Further consolidation of
these terms is manifested in such agreements &¢ethidrelationship protocol signed between
BC and First Nations in 2005; agreements such aat@ear Rainforest Agreements, which
recognize First Nations’ nationhood status (Low I8&a® 2011); and various Recognition and
Reconciliation Agreements that the province hasredtinto with different First Nations and
Nation groupings, such as the Kunst'aa Guu — Kaayah Haida Reconciliation Protocol
(Kotaska 2013). A few key court cases south ofibreler also bear mentioning as their
significance has impacted the Canadian conWittersv. United Statesvas a pivotal case in
1908 which established the priority of tribal resgion water licenses (Shurts 2000); | discuss
theWintersdoctrine in greater depth in section 2.3.2 of thesis in which | contrast the
precedents set Biinterswith the First in Time, First in Right water alltton system in

British Columbia. Second, thH#&oldt decision of 1974 also marked a turning point iibatir

fishing rights and governance in Washington Staigher (1993) describes this case:

TheBoldtdecision ended almost a century of illegal obstomcby Washington State

of treaty-based Indian access to salmon fishingsaurce central to Coast Salish
Indian identity, spiritual life, and livelihood. €hfederal court affirmed Indian treaty
rights to fish in off-reservation locations ancbakted half the Washington salmon
catch to Indian fishers. The Indian share of theea harvest thereby increased about
tenfold (77).

25



There have been several recent key court casesieces of legislation that
specifically address different dimensions of Fiisttions’ water access and rights in Canada.
In theHalalt First Nation v. British Columbiaase in 2011, the BC Supreme Court ruled that a
project proposed by the District of Cowichan toragt groundwater from the Chemainus
Aquifer, which lies under the Halalt reserves, doubt proceed as there had not been adequate
consultation during the six-year environmental assent process. Further, this case began to
address the complex question of Aboriginal rigbtgroundwater:

The Court also addressed whether the Halalt coave la proprietary interest in the
groundwater of the Chemainus Aquifer, noting thatissue of ownership of
groundwater was a complex one not yet addressdéaeb@ourts. While emphasizing
that the current proceeding did not conclusivelgdaine this question, the Court
found that the Halalt had an arguable case thetdta proprietary interest in the water
in the Aquifer. Most of the Aquifer was undernettte Halalt's reserve land, and the
Halalt had an arguable case that the groundwatheidquifer was conveyed to the
federal Crown in order to fulfill the objects fohweh the reserve lands were set aside
(Bull Houser 2011).

Bill S-8, the Safe Drinking Water for First NatioAst, a key piece of legislation for reserve
drinking water, was passed into law in June 2018hokgh Bill S-8 has been lauded by

AANDC as, “A vital step towards ensuring First Nats have the same health and safety
protections for drinking water as other Canadia(S8ANDC 2013), several deficiencies have
been identified with this policy approach that viltely inhibit effective implementation. The

bill enables the development of federal regulati@iated to drinking water provision and water
quality standards on First Nations reserves. lateampt to meet the needs of each region, these
federal regulations will vary province to provinaecorporating by reference existing provincial
drinking water and wastewater standards (AANDC 2088wever, some key flaws remain.
Developing regulations without an accompanying stneent in capacity and resourcing to
implement the legislation will not improve accessafe drinking water. Bill S-8 perpetuates the
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devolution of control and liability over drinkingater management to First Nations governments
without a corresponding transfer of resourceslthidtds communities’ capacity to assume
operation and management responsibilities. Marst Nations, particularly small and remote
communities, face financial, technical and humaoueces capacity deficits for service
provision as a consequence of historical and ompoatonialism (Swain et al. 2006). Second,
the federal government failed to fulfill its legdlity to consult with First Nations on Bill S-8.
Subsequently the bill has been widely rejectedibst Nations as yet another unilaterally
imposed policy that did not involve meaningful coltation (AFN 2012; BCAFN 2013; UBCIC
2011). Particularly contentious is Bill S-8's tneeint of Aboriginal rights and title. Although the
bill includes a non-abrogation clause of existifgpAginal and treaty rights, it then goes on to
note that such rights can be overriddethe extent necessary to ensure the safety kidg

water on First Nation landsThis is deemed an unacceptable encroachmentsinNations
jurisdiction (AFN 2012). Further, the bill does maitline how First Nations will be involved in
making and enforcing the new regulations. Drinkiveger concerns remain at the forefront; in
June 2014, the Tsuu T'ina, Ermineskin, Sucker CamekBlood First Nations in Alberta filed a
lawsuit against the federal government for its tegsc conduct that has created, contributed to
and sustained unsafe drinking water on First Naticeserves.” Two further court cases which
have challenged the water allocation scheme inrédbeTsuu T'ina Nation v. Albertda010 and
Piikani Nation v. Albert®2002 — will also be discussed in greater detasleiction 2.5 in relation

to concerns about the First in Time, First in Rigygtem, which is the system of water allocation

followed in both BC and Alberta.

As the preceding paragraph suggests, legal greys a®und water add an additional

layer of complexity. Water is noticeably absentha Supreme Court’s definition of
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Aboriginal title, and Aboriginal rights to watervenever been explicitly established or
disproven through a court ruling in Canada (Laid&aWwasselac-Ross 2010; Phare 2009).
There is a strong legal argument, however, thatrijbwl rights and titledo extend to water
and water governance. The British Columbia AsserobRirst Nations’ (BCAFN)Water
Governance Toolkis explicit on this point: “For our Nations, owsaip of water, or title to
water, is considered an aspect of Aboriginal til& maintain that our Nations have
Aboriginal title to water, and therefore the rightuse it, and to govern its use” (445). This
thesis begins with the assumption that Indigen@aples have inherent water rights that stem
from their historical and ongoing relationshipgheir traditional territories (Phare 2009). As
Laidlaw and Passelac-Ross (2010) write: “Insofavater is considered to be an integral part
of land, then Aboriginal title gives Aboriginal paes the right to the lands submerged by
water and entitles them to make use of the watera fvide variety of purposes...Aboriginal
title also imparts the right to make decisions wehpect to water, and the right to apply
Aboriginal law systems to water uses” (3). Aboralinghts to water stem Aboriginal title, and
from the rights to uses of water associated wiéhdirstoms, practices and traditions of a given
Aboriginal community (Walkem 2004). It is also aeguthat Aboriginal water rights are
inherently necessary to fulfill the purpose anemttfor which reserves were created (Bartlett
1998; Laidlaw & Passelac-Ross 2010; Matsui 2009kéra 2004).

At the end of the day, these proceedings have ledtatl a legal foundation mandating
that “Indigenous nations need to have the authersind the accountability that goes with it —
to shape what happens on their lands and in tbeanwunities” (Cornell 2007: 162), with
accompanying changes in colonial government olbtigatto, and relationships with, First

Nations. Though there is undeniable progress mdef increasing legal recognition of
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Aboriginal rights and title, | want to end this cission with a note of caution. It remains
highly debated whether the Supreme Court ruling® hi@nslated into progress in a
meaningful and widespread way, and if they haveweoéd or further restricted Indigenous
self-determination (Dalton 2006). In the realm after, though increasing attention is being
placed on First Nations’ rights and concerns withater governance scholarship, it is
certainly discouraging that th@ater Sustainability Adtas fallen short of upholding such
principles. Sam (2013) relates his scepticism @ghint: “Indigenous water rights in this
modern era have yet to be fully recognized by theeirialistic governments of colonizing
nations. Granted, there have been Supreme Courgisuthat have provided legal space within

these jurisdictions yet very little has been gaiasé@ result of these decisions” (139).

1.4.3.2 Collaborative watershed planning with Ireligus peoples

The changing legal requirements described abowendxhto colonial water governance,
constituting what Plummer and Fitzgibbon (2004)cdiég as a critical “precondition” of co-
management. Concomitant with this legal impetugyfeater First Nations’ involvement in
water governance is an emphasis within water g@ave® scholarship on the idea that in order
for water governance to be equitable and effectivéhould be collaborative, include more
participants in the decision-making process, asdaled to a local watershed level (Brandes &
O'Riordan 2014; Cohen 201®2temon & Kirk 2012; Nowlan & Bakker 2007; von der Porten &
de Loé 2013a). This shift away from federal andsprcial control towards local and
collaborative water planning and governance is wooyin BC (Nowlan & Bakker 2007, 2010),
with “... profound implications for how and if Indigeus peoples choose to play a role in state

or non-Indigenous water governance processes” ¢eoPorten & de Loé 2013a: 1). The need
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specifically for a greater role for Indigenous pespn water governance is well-documented
(Barnhill 2009; Memon et al. 2018 emon & Kirk 2012; Phare 2009; Tipa & Welch 2006; von
der Porten & de Loé 2013a), as is the requirenmarifst Nations in BC to be involved not as
local stakeholder groups but in government-to-goreant relationships (von der Porten & de
Loé 2013a). As articulated here by Tipa and WeR{06):

It has been concluded that the knowledge of alligsowithin society needs to inform
resource management practice if sustainability iset realized, and the need to
develop more effective local-level practices is bagized. More specifically, there
has been recognition of the values, beliefs, aadtfmes of indigenous communities
and of the importance of the participation of saolmmunities in resource
management and conservation...What remains uncestaxactly how indigenous
communities might reengage with the practice ofirsdtresource management and
the impediments they might face when seeking teal(874).

Regardless of the complications, collaborative pilag and shared decision making with First
Nations continues to be widely promoted as a mtuatlopt in BC. Chapter 3 of this thesis will
examine some of the implications, impediments, @uabrtunities for First Nations within a

collaborative watershed planning approach.

1.5: Thesis overview

To tie the above strands of discussion togetherséudte this thesis within its context:
First Nations across BC have clearly articulatedithportance of water and water governance to
their communities. Further, is widely recognizeithin the realm of water governance and
advocacy thaFirst Nations need an increased and meaningfulima@y future water
governance approaches that are negotiated in B€ shiit is taking place in the context of
increased legal recognition of Aboriginal rightslaitle; the province’s update/ater

Sustainability Actvith its potential for new governance approachest a prominent trend
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within water governance scholarship advocatingsf@ared decision making with Indigenous
peoples at a watershed scale. While BC is thusdd potentially significant changes in water
governance and there is heightened attention & Rations’ interests, | argue that before this
‘meaningful role’ for First Nations can be realizettention must be given to the complex
histories of governance and the existing barriétonial water governance in the province.
By shedding light on some of these dimensions,réssarch will be relevant to efforts on the
part of both First Nations and colonial governmeatdefine and shape governance into the
future.

In one family meeting in the Similkameen, a Bandnher expressed that he wanted to
walk the Similkameen River watershed from the hestdvg in Manning Park to the river’s
discharge in the Okanagan River in Washington. imegaphorical way, it is my aim to follow a
similar route with this thesis, traversing the wateistorically rather than geographically. In
Chapter 2, | will start in the headwaters wheredieent picks up, looking to the past to briefly
consider Indigenous water governance prior to dnldion. | next explore how the drawing of
reserve boundaries and allocation of water licees&ablished many of the fundamental barriers
for theSyilxand other First Nations in water access and gavemnthat we still see today, such
as fragmentation, jurisdictional ambiguity, disrebfor First Nations’ water rights, and
exclusion of Indigenous knowledge and governant€&€Hapter 3, | move downstream to take a
critical look at the present-day situation, explgrsome experiences of First Nations working
within colonial water governance processes and ckipg some complications with respect to
First Nations and collaborative watershed plan@mgngements. In Chapter 4, | conclude by

offering some suggestions for how water governaocéd be more just and effective in BC.
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1.6: Establishing terminology

With recognition that, “terminology can represerdrmthan just a word...it can represent certain
colonial histories and power dynamics” (First NatBtudies Program 2009), this section

clarifies at the outset how key terms are empldiaeaughout this thesis.

Colonial & Indigenous water governancé&s discussed above, colonial water governance is
understood in this thesis following Bakker’s (20@@finition as: “The range of political,
organizational and administrative processes thrauglbh communities articulate their interests,
their input is absorbed, decisions are made antemmgnted, and decision makers are held
accountable in the development and managementtef wesources and delivery of water
services” (3). In more straightforward terms, caddbmvater governance can be thought of as the
structures that fram&ho decides and who is accountabdratthe parameters of the decisions
are; anchowthe decisions are made (Brandes & Curran 2009neSmlonial water governance
processes pertain to Indigenous peoples; howewdigdnous input, interests and knowledges
are often excluded from colonial governments’ podit organizational, and administrative
processes. | understand water governance to biesatsof environmental governance.
Environmental governance has been defined as &hefsegulatory processes, mechanisms and
organizations through which political actors infiee environmental actions and outcomes”
(Lemos & Agrawal 2006: 298). Water governance dsffieom water management, which
encompasses the on-the-ground ways in which waitgsed and regulated (Nowlan & Bakker
2010). | usdndigenous water governante broadly describe Indigenous conceptualizatioms a

enactments of water governance, again, withoutestggy that | hold a full understanding of the
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depth and breadth of Indigenous forms of governahieere is not a singular form of Indigenous

water governance, but rather these processeseviblticular to each nation.

Collaborative watershed planningk process in which First Nations and various stakddrs
are consulted, informed, and engaged in waterslaguhing and decision-making, but do not
have substantive decision-making authority. Oftethese processes, First Nations are not able

to assume their authority as Nations and coloroalgy imbalances are perpetuated.

Co-governanceCo-governance is broadly understood following Kkées (2013) definition as a
governance model in which Indigenous and coloro&kegnments co-create shared forms of
jurisdiction over areas or resources that Firsidwathave agreed to share with non-Indigenous

people.

Crown referral processThe process through which the federal and proalrgovernments
consult and accommodate First Nations on land esolurce decisions that could impact
Aboriginal interests. This fiduciary duty is an igiaition owed by the Crown, and cannot be
delegated to third parties. However, the projeoppnent may be involved in the procedural
aspects of consultation. Although the content efdhty to consult and accommodate varies with
the circumstances, in general, governments musiqe@ffected First Nations with adequate
notice and full information about the proposed @copr action and its potential impact son their

rights (Penny 2009).
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Cultural & spiritual flows: Those water flows (quality and quantity of watehieh are
necessary to fulfill Indigenous water uses, noydat drinking and other household and

economic uses, but also for spiritual and cerent@aivities.

En’owkin processThe En’owkin process is @yilxform of decision-making and conflict
resolution through dialogue. The En’'owkin centreaties this proces$A Syilxconceptual
metaphor which describes a process of clarificawonflict resolution and group commitment.
With a focus on coming to the best solutions pdsshrough respectful dialogue, literally

through consensus” (En’owkin Centre 2014).

Indigenous:This work follows the recommended uses of termigploutlined by UBC’s
Indigenous Foundations resourtiredigenous peoplas understood to refer, “...broadly to
peoples of long settlement and connection to sigdeiids who have been adversely impacted
by incursion by industrial economies, displacemant] settlement of their territories by others”
(First Nations Studies Program 2009). AccordinthedUN Permanent Forum on Indigenous
Issues, the terrimdigenousencompasses the following elements:

» Self-identification as Indigenous

» Historical continuity with pre-colonial and/or psettler societies

* Non-dominant groups of society

» Strong link to territories and surrounding natuesources

» Distinct social, economic or political systems

» Distinct language, culture and beliefs

* Resolve to maintain and reproduce their ancestrat@nments and systems as
distinctive peoples.
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First Nation— singular — describes the government of an Imaige community, a band, a
reserve-based community, or a larger tribal grogipirhis term came into widespread use in the
1970s and 80s and “highlights the nationhood staftiisdigenous groups and their existence
prior to the colonizing state” (Kotaska 2013). Téare 203 individual First Nation bands in BC;
more than 30 Indigenous languages are spoken iprtvence, and eight of the eleven
Indigenous language families in Canada are fourBldr(First Nations Studies Program 2009).
First Nations— the plural of the word - describes Indigenouspbeof Canada who are
ethnically neither Métis nor InuiBboriginal refers to the first inhabitants of Canada, and
includes First Nations, Inuit, and Métis peoplelsisTterm became more commonly adopted in
the Canadian context after 1982 when it was defasesluch in Section 35 of the Canadian
Constitution (First Nations Studies Program 2009}his thesis, | primarily use the terms

Indigenous and First Nationgniting Aboriginal to discussions of Aboriginal rights and title.

Colonialism:1 understand colonialism as a process describdetidgres (1983) as a practice,
policy or system in which a more powerful nationimi@ns or exerts its authority and control

over a less powerful nation or people, generallgdoess land and resources. This includes
geographical incursion, socio-cultural dislocatitire establishment of external political control
and economic dispossession, the provision of loxgtlsocial services, and the creation of
ideological formulations around race which positiba colonizers at a higher evolutionary level
than the colonized. Further, | follow Kelm’s (19%gument that: “In some ways it might be
argued that First Nations never gave up their ppa®Frideres suggests, but rather maintained a
power that was less a ‘power over’ and more a ‘pdw/gA power to resist, to create, to

control, to survive)” (xix).
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Aboriginal Rights:Those rights due to Aboriginal peoples becauskaf sovereignty prior to

the assertion of state sovereignty and their caetiruse and occupation of certain areas.
Aboriginal rights are inherent rights: “Aboriginaghts have not been granted from external
sources but are a result of Aboriginal peoples’ @eoupation of their home territories as well as
their ongoing social structures and political aaghll systems” (First Nations Studies Program
2009). There are various categories of Aborigimgiits, including a right to land (Aboriginal
title), rights to self-government and self-deteration, language and cultural practices, and

rights to access subsistence resources.

Aboriginal title: An Aboriginal right to land. This includes the rigb its exclusive use and

occupation and to choose to what uses land camtbe p

Self-determinationt adopt Dalton’s (2006) definition of self-deterration: “Aboriginal self-
determination in Canada refers to the right of Adpoal people to choose how they live their

shared lives and structure their communities basettheir own norms, laws, and cultures” (14).

Syilx: The Okanagan peoples. The w@&yilxholds great importance:

“The root word “Yil” refers to the action of takirany kind of many-stranded fiber, like
hemp, and rolling it and twisting it together tokmane unit, or one rope. It is a process
of making many into one. “Yil” is a root word whidbrms the basis of many of our
words for leadership positions, as well. Syilx @n$ a command for every individual to
continuously bind and unify with the rest. This coand goes beyond only humans and
encompasses all stands of life that make up owk. [@ne word Syilx contains the image
of rolling or unifying into one, as well as the imdlual command which is indicated by
the “x” at the end of the word which indicates thas a command directed at the
individual level. The command is for every indivaduo be part of that stranded unified
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group, and to continue that twisting and unificatam a continuous basis. It is an
important concept which underlies our consideratibthe meanings of aboriginal title
and rights” (ONA 2010).

Non-Indigenous & SettleAs per Kotaska (2013), | use the tersestlerandcolonial “...in
situations where it is modifying a noun, such adtler government’ (the governing body) or
‘settler state’ (the political power), as these gonng institutions and powers are, for the most
part, a product of settler colonialism” (xv). Fallmg from this, | predominantly usmlonial
government(sho refer to federal and provincial governmentsdrisally and at present. | limit
my use ofsettler societyr settlerto the historical discussion in Chapter 2 to rédethe non-
Indigenous people who initially settled in BC. keusn-Indigenouso describe non-Indigenous
peoples in Canada in contemporary times, with reitiog that this is a diverse group of people

from varying ancestry who have been residents oa@a for different lengths of time.
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Chapter 2: First in Time, First in Right?

Dispossessions of Indigenous water access and gawee through reserve formation and water
allocation in BC

2.1: Introduction

“My dad always taught us that we had full waterhig. Now | hear people say that we don’t
have water rights. What happened to these old wa$2Ix member, January 2014)

In this chapter, | look to the past to explore sahthe ways in which Indigenous
peoples’ relationships and rights to water accadsgavernance were disrupted through the joint
colonial processes of territorial dispossessionwaier allocation in BC. Chapter 2 thus
addresses my first research question: What are swiigenous ways of governing and
accessing water and how did colonial water goveradrameworks affect the LSIB and other
First Nations in the past and present? The aim isate contemporary colonial water
governance in BC to its roots, critically examinsgmne of the foundations upon which non-
Indigenous assumptions, policies, relationshipsatitlides towards water and First Nations are
based. Motivation for this inquiry flows from Hasti(2001) suggestion that, “A new geography
of Native-non-Native relations in BC may be builitde more easily and securely if we know
more about the arguments, policies and modalifigeower that underlay the old” (xxvi). While
| had not initially planned to place a central fean “the old”, throughout the course of this
research it became clear that due attention neledeel given to the historical factors that have
shaped the course of water access and governatee ®pecifically, a prominent thread
running throughout the interviews, workshops, fgmileetings, and various water strategies and
submissions reviewed as part of this project, veaern and uncertainty about the impacts of

BC'’s First in Time, First in Right (or prior allottan) water licensing system on First Nations’
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water access, rights, and governance. These canabaut water allocation were particularly
visible in the Similkameen, where water scarcitg iI®al and growing issue, and water licensing
is increasingly a topic of contention. Such quewiabout water allocation and access have a
strong historical lineage, tracing back to resemeation in the late fdcentury and the
concurrent application of the First in Time, FirsRight (FITFIR) water allocation system. It is
my aim with this chapter to foreground reserve fation and the associated FITFIR water
allocation system as key contributing factors ttwatdition water access and governance
concerns currently experienced by the LSIB andrdfirst Nations across the province.

A brief consideration of some forms of Indigenoust@y governance in BC that pre-date
colonization is my point of entry into Part 2 ofslchapter. Next, taking an environmental justice
perspective, | explore how two related featurethefreserve system established fundamental
features for First Nations and colonial water goa@ice in the province — issues that still
characterize the system today. In Part 3, | loadkatantecedents and logic of the reserve system
and the FITFIR water licensing scheme. | highligiiatt the act of bounding water into licensed
allotmentsto be granted to reserves within a prior allocaioheme was an intrusion into
Indigenous water governance in BC, wherein cologgalernments sanctioned the widespread
appropriation of water by settler society. In maages, these actions isolated First Nations
communities from the water sources that had swusdaimem for centuries; marginalized them in
the licensing allotment processes; and failed togaize the status of these communities as the
original inhabitants of the lands of BC. | add ampérical contribution from three First Nations
that shows how systems of water allocation in B@ehenpacted their water access and
livelihoods. In Part 4, | provide a theoretical lyse of how the demarcation of reserve

boundaries and water’s inherent inability to oldeyse fixed boundaries marked the beginnings
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of intense jurisdictional fragmentation and cortfliicthe colonial water governance framework
for First Nations in BC. These complications arfyeen the intrinsic nature of water as a flow
resource which held little regard for the newlyaddished boundaries and jurisdictional divides.
Finally, in Part 5, | examine the current statevater allocation in BC, demonstrating some of

the concerns and uncertainties documented throwgk with Syilxcommunity members and
others about the future impacts of water allocatinrtheir water access and rights. This provides
a segue into Chapter 3, which will look at soméhefexperiences, challenges, and strategic sites
of engagement that different First Nations encawntthin the current colonial water

governance landscape in BC.

This chapter draws primarily on work with the LSHipplemented by interviews with
natural resource officers from three other Firstidtes in BC, and document review of historical
water rights documents, publications from provihEiast Nations organizations, and various
Water Sustainability Adubmissions. As | want to highlight throughoustthiesis, | do not
claim that this chapter gives a complete accoumaiér access and governance that is
representative of the diverse experiences of dBLcommunity members, nor of all First
Nations in the province. However, | engage withékperiences of the LSIB to shed light on

wider trends likely to be of relevance througho@. B

2.2: Indigenous water governance in BC pre-coloniz@an

“Water governance here in this valley is a Syilgpensibility that has existed for thousands of
years” (Sam 2008: 2).

While a detailed discussion of the many forms diigenous water governance in BC
prior to colonization is beyond the scope of tieisearch, it is valuable to briefly consider some

of the water governance systems that were in flat@e the introduction of colonial forms of
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water governance. As two prominéiilxscholars describe, there was a sophisticated and
complex “network” of Indigenous water governancstegns in place across BC prior to
colonization:

Aboriginal water use arises in social customs sygséem of water governance

historically held in place through a network ofatized operational, indigenous political
jurisdictions that determined access and limitationaboriginal water use related to each
place (Armstrong & Sam 2013: 250).

River systems in particular were important siteg@fernance, as they were vital spawning
grounds for migrating salmon and provided transgimm networks. As Sam (2008) writes:

The traditional territory of th8yilxwas ferociously protected and defended as thermajo
water systems were recognized as being centrdll liteaThe survival of theSyilx
depended on their ability to control these watstesys and they made it abundantly
clear to other tribes that it was their right tetdbute and share the food resources (2).

He relates further the important role of the ‘Sain@hief’ in traditionalSyilxwater governance:

The traditional governance of the water and iteueses fell into the hands of the
‘Salmon Chief’ and it was his rulings that deteredrand regulated the harvest and
distribution of salmon along with other subsisteresources that flourished in the
wetland habitats. He was labored with the respditgibf maintaining this authority and
thus assured that the people were treated faidytlaat surpluses were then allowed to
leave the territory as trade items (2).

Indigenous water governance has strong links tolHfarvest and ceremony. Armstrong and Sam
(2013), for instance, describe that:

Aboriginal use of water includes customary watereggnance methods such as
maintaining fish-ceremonial activities that areridational to traditional intertribal law
observance for harvest access and distributiorfighithg locations, fishing stations, and
tribal boundaries (250).

Doug Harris in his bookish, Law, and Colonialisralso has provided thorough documentation

of First Nations’ pre-colonial laws and regulatiasrounding fisheries: “Given the importance
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of fish to most local groups, the sites for theipture and harvest were prized, and thus closely
surrounded with regulation” (19) and further “thstbrical record is replete with examples of

the Native regulation that had managed the res@amnddhat was transforming to meet new
opportunities and to contest the imposition ofestatv” (61). While this certainly is not an
exhaustive discussion of Indigenous water govemanior to colonization, it is clear that water
wasactively governed through a diversity of means systems that determined use and access.
Such diverse forms of Indigenous water governaecsigted through and remain in tension with
the imposition of colonial modes of water goverrgrapoint | will return to in section 2.4

below.

2.3: Reserves, water licensing and impacts on Inddgous water governance and access

2.3.1 Overview of FITFIR water allocation appliedreserves in BC

Colonial appropriation of Indigenous lands andmatits to assimilate and ‘civilize’
Indigenous peoples in Canada were, and remain)ydei@ent processes. Forced removal of
over one hundred and fifty thousand children in&siRential Schools “to kill the Indian in the
child”; germ warfare; government policies which bad vital cultural activities such as the
potlatch, dismantling Indigenous systems of goveceaand imposition of the colonial Band
Council model are sadly but a few of the atrociacis committed by colonial governments
against Indigenous peoples. The designation of ilatedndian reserves in BC was no
exception: at its core, this was a strategy to r@rindigenous peoples from the landscape — to
“keep them quiet” (Carstens 1991) — in the facamofeasing Euro-Canadian settlement
pressures in the 1800s. Harris (2004) is explicitros point: “Native people were in the way,

their land was coveted, and settlers took it” (L6 Qonfining Indigenous peoples onto reserves
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was also a key strategy in the federal governmesamilationist project to convert Indigenous
peoples into settled ‘productive’ and ‘civilizedjriculturalists (Kelm 1997). Although some 140
reserves had been established prior to 1871 whejoiB€d confederation, the majority were
mapped throughout the late 1800s and early 19085i@2001). As a consequence of
colonization and the reserve system, Indigenouplpsavere denied access to much of their
territories and confined onto tiny tracts of fragmeal land, “surrounded by clusters of
permissions and inhibition that affected most Navpportunities and movements” (Harris
2001: iii). The reserve land area ratio demonsértite scale of dispossession: there are 1500
small reserves in what is today the province of B&@nprising a mere one third of 1% of the
provincial land base (Harris 2004). While it is bay the scope of this chapter to consider the
full breadth of impacts that the reserve systemdraghysical, socioeconomic and cultural
wellness, it is clear that it affected almost evaspect of First Nations’ lives and livelihoods
(Harris 1997, 2001, 2004; Kelm 1997; Miller 2000vo 2009). As Armstrong and Sam (2013)
describe inndigenous Governance and Resistance: A Syilx lRetsye “Forced removal and
displacement from land imposed restrictions on wael other resources that disallowed
freedom of movement to vital subsistence procurersiées and inhibited the ability of
indigenous peoples to continue ancient customaayioaships and responsibilities within their
ecosystems” (245). Furthermore, it is critical t&r@owledge that Indigenous peoples actively
resisted the reserve policy and the appropriatideratories by settler society (Harris 2001). At
the time that reserve lands were delineated, savese water rights, as colonial governments in
BC attached water rights to reserve lands undeioa glocation system. Although | narrow my
focus specifically on the impacts of reserve watkacation in the remainder of this chapter,

colonialism and the reserve system impacted Indigenvater rights, access and governance in
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many profound ways. The scale of territorial dig@ssion was immense and reserves were
“surrounded by clusters of permission and inhibisichat affected most Native opportunities and
movements” (Harris 2001: xxi). Consequently, Indiges peoples in BC lost access and
governance of the majority of water bodies in theifritories, including key fish and other food
harvest sites, transportation routes, and cererhsiteg. The water allocation system imposed on
reserves was just one aspect of the broader colmmuieesses which systematically denied
Indigenous peoples’ rights to access and govelntireitories and waters according to their

own laws and practices.

Water allocation systems “provide the rules and&@dores for assigning rights and
establish the processes used to decide how waialdshe shared among various users”
(Brandes et al. 2008: 6). In BC, water is allocdtedugh a prior allocation (or First in Time,
First in Right) licensing scheme, which is undex filwrisdiction claimed by the provincial
government. Before its adoption in BC, this systead been applied extensively throughout the
Western States and Prairie Provinces; indeed,lteyend of the ®century, the enormous area
of Canada that stretched from the Pacific Oceatuidson Bay was subject to broadly similar
principles of water law” (Percy 2005: 2093). Shi&800) has provided a useful summary of the
key features of prior appropriation. First, thistgym generally entails privatization of water by
means of individual property rights, and separatibwater and rights to water from a direct
relation to land. In the case of reserves in BQyédwer, this operates slightly differently as
licensesare attached to specific reserve lands: “For the mast pvater licenses granted by BC
are assigned to the specific reserve as a whola@nield in the name of Canada otradian
Actband to which they were granted” (AFN 2013). Se¢@sdts name suggests, the prior

allocation scheme operates on a first-come, festeslogic:
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Water rights in BC may be exercised under a systepniorities according to their
respective priority dates. During times of scaromgter licenses with the earlier priority
dates are entitled to take their full water allamabver the junior licenses, regardless of
the purpose for which the water is used” (MOE 2Q1A.

Third, water licenses operate under a ‘use ibse lit’ system, and licenses must be put to
‘beneficial’ productive use or they can be revokB@AFN 2010). The irony of the title First in
Time, First in Right could hardly be more blataminfi a First Nations’ perspective. Despite the
fact that First Nations undeniably are fiest Peoples in the land of BC and were clearly finst i
time for all water in the province, the water rigliefined and assigned to reserve lands were not
registered as such, let alone water off reservaslanhis is an ongoing influence on reserve
water access that continues to be resisted today.

Although there was a great deal of provincial-fafl@rangling over the so-called ‘Indian
land question’ and the delineation of reserve baued, this jurisdictional strife was equally
pronounced in the debate over how to allocate wattre parcels of reserve land (BCAFN
2010; Bartlett 1998; Harris 2004; Matsui 2005, 20RRhard 1999). BC began to grant water
licenses to settlers in 1865. Significantly, thisenses were registergdior to the
establishment of reserves (BCAFN 2010). In 1871theyterms of Union, Indigenous peoples
and their lands became a federal responsibilityleytrrisdiction over land and water was
transferred to the province (Harris 2001). Witrsttivision, a prolonged dispute was initiated
between the two governments over whether or nagwaghts should be assigned to reserve
lands; further, both governments were determinadadmtain exclusive authority for defining
water rights in the province (Bartlett 1998). Fikgtions were completely barred from applying
for water licences in their own name until 1888 @+ 2010). First Nations actively resisted
the water licensing at the time of reserve designaind water allocation in the 1800s: “Native

people were not quiescent in the face of detefmgatonditions on their reserves...Repeatedly
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they [Aboriginal leaders] petitioned the governmiamtassistance in getting adequate water”
(Kelm 1997: 48). As reserve water rights were destigd, however, First Nations’ well-
articulated demands and desires were not considigredlonial governments; rather, as Matsui
(2009) writes,

Despite their differing opinions on the questiorNaitive water rights jurisdiction, both
provincial and federal officials shared the beliedt whatever rights Natives had, they
were held at the ‘pleasure of the Crown.” A numtiieative testimonies and petitions,
which asserted inherent Aboriginal rights to watkd, not sway either federal or
provincial officials... (63).

In 1876, a joint federal-provincial Reserve Commaissvas established with the aim of settling
reserve land boundary disputes, and by extensgo)uing reserve water allocations. Federal
commission officials generally recognized the gregiortance of assigning water to reserves,
on the basis that, “water rights were essentighédulfillment of the objectives with which the
[reserve] lands were set apart...including the eralgement of agriculture and ranching, and the
maintenance of traditional forms of sustenance ssdhunting, trapping and fishing” (Bartlett
1998: 43). Arguing that water was necessary fagated agriculture, which in turn was a critical
element in the project of assimilating Indigenoesgles, federal reserve commissioners took
measures to register water licenses to accompaeyvelands in BC. The federal government
held these licenses on behalf of First Nations 8ia2005, 2009; Walkem 2004). Provincial
government officials, on the other hand, were rtaloicto recognize the federal government’s
jurisdiction over reserve water allocation, oréoagnize First Nations’ water rights to the
detriment of settlers (Bartlett 1998). Provinciatteorities maintained that the reserve water
rights granted by federal officials were not legitite grants but merely unauthorized records
(Matsui 2009). In 1920, for example, a provincialaigd of Investigation ruled that the reserve

water records entered by federal Indian Commissgowere legally invalid (Matsui 2009). This
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federal-provincial divide over reserve water allbmais evident in the case of the LSIB, for
instance, where water rights data indicate thaptbgincial government still does not formally
recognize two reserve water allotments that weaetgd by federal officials in the 1880s (these
licenses are for Blind Creek/Cawston Creek and Nateen Creek, see Table 1 below).
Overall, as a result of the back-and-forth betwiegleral and provincial officials, there was a
great deal of ambiguity and inconsistency in howewallocations were being documented and
assigned to reserves. From an environmental jusécgpective, as per Schlosberg (2007), this
was a far cry from upholding any notions of proaadljustice, or “fair and equitable
institutional processes of a state” (25) with braad authentic participation of those affected by
environmental policy. Chapter 3 of this thesis wdhtinue the discussion of how procedural
injustices continue to dominate the current govecaacontext, where it is a struggle for First
Nations to be involved at a strategic, governmergdvernment level in existing colonial water

governance processes.

2.3.2 First in time, last in right: outcomes of titispute

The ultimate outcome of the provincial-federal blaser reserve water licenses, and of
the fact that First Nations could not apply foritlmvn licenses, was that reserve water rights
were often left far down the priority list withihe provincial systerand were frequently
cancelled or overridden by settler water licen&zst(ett 1998; Richard 1999). Bartlett (1998)
notes that the allotments of water made by the Res@ommissioners were, “Invariably made
subject to the prior recorded rights of white geft] though it was noted at the time that in many
instances water had been recorded by white settleih was really necessary for the Indians”

(48).
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Reserve water

Band license priority ranking

Total licenses on

sources water source

s [ ]
Ashnola River 1,3 6
Old Tom Creek 1 1
Jim Creek 1 2
Johns Creek 1 1
Paul Creek 1 1
Blind Creek & LSIB allocation from Indian Reserve Commission hot 1
Cawston Creek formally recognized by province
Keremeos Creek 22 40
Nahumcheen LSIB allocation from Indian Reserve Commission hot 2
Brook formally recognized by province
Similkameen 61 105
River
Susap Creek 2 4
Narcisse Creek 1 1
Sintlehahten 1 1
Creek
Shoudy Creek 1 1
Snehumption 1,2 2
Creek

| OkanaganNaton| [ ]
Bradley Creek 1 1
Deep Creek 1,10 20
Ellison Lake 2 2
Equesis Creek 1,57 10
Irish Creek 3 7
Isaac Springs 1 1
Moffat Creek 3 5
Naswhito Creek 1 2
Newport Creek 1 1
Okanagan Lake N/a | N/a
Salmon River (Holds only 2; priority not dabed) 214
Vernon Creek 18 28
Whiteman Creek N/a 3

Table 1: Water rights of the Lower Similkameen amd8and and Okanagan Nation. Source:
Ministry of Environment (1997a, 1997hb)

Table 1 above documents the licensed water sotocése LSIB and Okanagan reserves and

their ranking in the provincial system. It is cl¢hat the Bands’ water licenses tend to be ranked

lower than others within the provincial registrarficularly on heavily licensed sources. On the
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Similkameen River, for instance, the Lower Simillkeen Band holds a license that iS'&1
priority, out of a total of 105 licenses on theerivAn incident recorded in the LSIB Historical
Water Rights Summary further illustrates the deafahe Band’s water rights within the water
licensing system. In 1969, the LSIB applied for tigit to use 2,000 gallons of water a day from
Nahumcheen Brook, but the application was refusethe basis that there was insufficient
water to grant this allocation. However, seventggars later, the province issued a license to a
private landowner for 150 acre-feet of water aniyuatd 1,000 gallons a day from Everden
Spring and Nahumcheen Brook. Sam (2013a) has fulttumented how this inconsistency
unfolded in the case of the Penticton Indian Bavitere, “The Joint Indian Reserve
Commission...recognized Indigenous priority rigiatsvater resources within the Penticton
Indian Reserve. However, settler water license®weren priority on all streams that flowed
through reserve lands, despite the Commissiontggration of existing water right445). One
interviewee | spoke with from the We Wai Kai Fikstion on Vancouver Island could not have
summarized the discrepancy more aptly: “When itesto water rights, we are literally the low
man on the totem pole.” From a distributive envinemtal justice perspective, “inequity in the
distribution of social goods” (Schlosberg 2007alistoo apparent in these scenarios described by
Syilxmembers and others.

It is worth a brief exploration here of the continag trajectory of tribal reserve water
allocations in the USA. The FITFIR allocation systdoes not inherently negate Indigenous
water rights per sexcluding the deeper epistemological issue thiwidg water as an
inanimate ‘resource’ that can be granted in licerstands in contradiction to many of the
manifested beliefs that Indigenous peoples holdibvater (see 1.3.1). Rather, it is the way in

which priority of water access was determined intB&t is particularly controversial, where
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First Nations were not recognized as the origimaupants of the land holding distinct First in
Right entitlements to water. Water in the Westdates also was allocated on a First in Time,
First in Right basis; however, through Wentersdoctrine, which arose out of a court case with
the Fort Belknap Indian Reservation in Montana908, tribal water rights were explicitly
designated within the system. According to Wimtersdoctrine, “An Indian reservation may
reserve water for future use in an amount necessduyfill the purpose of the reservation, with
a priority for that water dating from the treatwatlestablished the reservation” (BCAFN 2010:
445). In other words, thé/intersdoctrine affirmed that water rights were assigaethe time of
reserve creation and that reserved rights weredbaséistorical occupancy, intention, and
agreement, not on diversion and use. The docttgteiacludes an understanding that reserve
water rights were flexible and unquantified, andtfar, that water rights assigned to reserves
were understood to encompass not only existinglsotfuturetribal reserve water needs (Shurts
2000). While not without its own critiques, tiéintersdoctrine did signify that “reserved rights
established on this basis mostly predated any oitjiets on the watercourse” (Shurts 2000: 6),
setting a very different foundation for tribal wateghts and governance than in BC. At least in
principle, Wintersmore closely adheres to the notion of First in &ifirst in Right in its true
sense: the first peoples of the land generally Huddearliest recorded water licenses, which has
“real effects on water allocation decisions, inahgdeffects at least partially favorable to the

long-term interests of western American Indiangiy&s 2000: 8).
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2.3.3 Impacts of FITFIR water allocation on watecass and Indigenous livelihoods

Perhaps nowhere was the complex history of reseater allocation in BC driven home
more forcefully in this research than through aemview and follow-up email exchange | had
with a staff member from the Kanaka Bar First Nafié\s they related:

Colonial “Indian reserve land” surveyors were suggebto set aside both
reserve lands and also allocate water licensed)dyatat my community,
they said there were no “Indians,” so no reserveranwater licenses
were allocated during colonial times. That's profdgic in that Kanaka
membership has lived here for thousands of yeatgtaare is a written
record of observations of “Indian residency” fro808 to today's date...

The Province is created in 1871 and authority 6k&tians” and

“reserve lands” occurs. When the federal surveyaved here at Kanaka
in 1878, he found a lot of Indians and was preftyai that miners,
missionaries, and settlers had already scoopébealand and water. We
eventually got 700 acres of reserve lands and luwaried water licenses
(not enough to provide the community with adequiateking and
irrigation though). Even worse was that some ofariginal water
licenses were issued not just on intermittent steebut on ephemeral
streams which ran for such limited times. At soramf the local Indian
Agents actually starting cancelling our meager witenses...

It was this story that provided me with the iniiialpetus to look more closely at the institutions
of water allocation in BC. In the description, veehow the colonizer’s logic ¢érra nullis
unfolded in Kanaka Bar: the community was declaretexistent despite thousands of years of
living in that territory. “Problematic” seems ratteelight term to characterize the implications.
Even after colonial officials recognized that thengka Bar community ‘existed’, this
interviewee suggests that throughout the courgeristiictional struggles, colonial governments

did not provide the reserve land with sufficientt@reor drinking, let alone with an adequate

* The Kanaka Bar traditional territory spans thesEraCanyon region.
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guantity to support other activities or economigalepment. They describe that these licenses
were granted for sources of water that were urirlgiat best and subject to arbitrary
cancellation on the part of the province, reflegtitelm’s (1997) account that, “Not only were
reserve allocations spatially limiting to the FiNstions, but the alienation of water rights to the
province also meant that some reserve communiéidsiifficulty getting adequate and clean
water” (46). Related instances in which it wasraggle for First Nations to gain adequate water
allotments for irrigation and drinking have beertuimented in the case of the Kamloops and
Neskonlith reserves (Matsui 2005, 2009). The Karizdacase captures the precedent of
Indigenous exclusion in colonial water governamcBC, the denial of water rights, and the
deliberate attempts by colonial governments taictseserve water access.

During a neighbourhood meeting with Syilxmembers in April 2014, similar stories
were shared about some ongoing consequences afligatesing for Band members’ water
access. One woman described that:

These neighbours of ours had their water. They ibfak years. They used it for years.
And then a guy bought the property below it andized that there wasn’t any formal
licensing on it, so he applied for a license anditg&o now it’s his water. And suddenly
this guy...I1 guess he still gives the other people feeighbours] water, but he could at
any time say, “no thank you, there’s no more watg™it's going to cost you a ton of
money.”

Another man followed up:

And with all of the water permits. | mean, likeays the band wassingthem. And they
[the province] just went, “Oh that’s too bad, wergdahem away.” It was all springs,
there were pipes running to these peoples’ hotiseg just hadn’t gone to the
paperwork.

These stories reveal how the water allocation sehemmpromised community members’ secure

access to water; their rights were not consistaettprded and could be cancelled or overridden
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seemingly on a whim. Anoth&yilx community member recalled an instance in whictiesst
resorted to force to gain access to water sourses bySyilxinhabitants:

Well at Trout Creek. The little old couple, theydreranch. They had fruit trees. They
lived on the creek. They got thrown in jail. Becawagher people wanted the rights to the
water, so they got thrown in jail. That was waylbat/ay back when. That's how they
got the water.

While similar experiences have been documentedtfar reserve communities across the
province (Bartlett 1998; Matsui 2005), it is alsapiortant to highlight the diversity of histories
and encounters that different First Nations hawkwigh respect to reserve water allocation. For
instance, a staff member from the Akisgnuk Firstibdain the East Kootenays related that in her
community, reserves and the water allocation systieihmot severely impact their ability to
access customary water sources. In her words:

So traditionally, obviously, the Akisgnuk knew whdo settle by the good water. And
we are lucky because our reserves are still irtraditional territory by our traditional
water sources. Other communities are not so luikg. | think my sense of it is that we
were left in our traditional lands, we weren’t mdv®©ur communities kept their good
water. They kept their high ground. So we are Wecky and in a good place.

Further, although the dominant narrative | hearthis research was one in which Indigenous
water rights were infringed upon by settlers, waigints disputes were not universal or simple
‘Indigenous-versus-settler’ scenarios, and thenewemplexities and variation in how this
relationship unfolded (Matsui 2005).

This section has traced the turbulent history efdpplication of First in Time, First in
Right water licensing to reserves in BC, demonistgaivhy this has been problematic for reserve
water access and governance. Manifest in the ppoéessigning licenses to reserves are many
of the same power relationships, asymmetries, atedactions that remain visible in colonial
water governance in BC today, the most prevalemigde exclusion of First Nations from

53



water allocation governance process. As a resylirsidictional conflicts between the federal
and provincial government over reserve water atlona in BC, reserve water licenses were
often ranked low in priority within the FITFIR sysh. Reserve licenses were also frequently
overridden or cancelled by water allocations grambesettlers. This stands in contrast to the
situation in the USA, where reserve water rightsengearly granted at the time of reserve
creation. The FITFIR system and the situation obguty around water rights in BC have,
through restricting water access, had lasting irtgogcmany instances on reserve communities’
material realities and livelihoods. Despite enchoaents on water rights and access, First
Nations in BC actively resisted the water licenssiscgeme from the outset and continue to voice

opposition to the system today, which will be dssed in detail in section 2.5.

2.4: Setting the course for colonial water governare through borders around land and

water

Thus far, the discussion has traced some impaatssamve water access stemming from
the FITFIR licensing scheme, and provided an oesvnof procedural injustices and exclusion
of First Nations from the procesf designating water allocation to reserve lanekre, | look at
precedents established in colonial water governancempanying the setting of borders around
reserve lands and water. With the drawing of reseoundaries, for the first time water also
became @ransboundaryesource for First Nations in BC, crossing throdgferent colonially-
delineated jurisdictions, with all of the assoaiag@vernance complexities this entails: “As an
interloper between jurisdictions, water provideshallenge for governance systems that are
delineated by fixed political boundaries” (NormabiL3: 1). In this section, | focus on the

transboundary governance issues of jurisdictiogrhentation and conflict, and extend the
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argument more metaphorically to discuss the “bandéof water and exclusion of Indigenous
knowledge in this process.

As reserve boundaries were delineated, acute jaticdal fragmentation was introduced
into the colonial governance framework for wated &irst Nations. Though fragmentation is
notoriously prevalent throughout different aspedta/ater governance in Canada (Bakker &
Cook 2011; Dunn et al. 2014), the jurisdictiondltgpat occurred with the setting of reserve
boundaries exacerbated fragmentation in colonié&mgovernance for reserve communifies.

For the first time as it flowed along its courseater crossed borders where there was a collision
of jurisdictions, authority and power, and differ@olicies and management systems (Norman &
Bakker 2009). On the inside of the reserve boundawer and authority over water were
assigned to the federal government, while on theratide of the border, jurisdiction lay with

the provincial governmefitLater, First Nations governments also were ‘gréréeme powers
over water within reserve boundaries in the redlarimking water and througimdian Act

bylaws. As discussed above, the jurisdictionaldisgiintroduced by reserve boundaries were a
source of friction and power struggle from the etitsvith provincial and federal governments
vying for control over defining reserve water righéind First Nations pushed to the margins.
Two brief case studies of source water protectimharinking water demonstrate how this
jurisdictional divide continues to hinder effectizelonial water governance for reserves. While
surface and groundwater sources on reserve aretetphy off-reserve land and water use

activities such as agriculture and mining (Finn@08wain et al. 2006), the ability for First

> The ‘on the ground’ consequences and challengemud{ing within this fragmented system will be dissed in
detail in Chapter 3.

® Today, local governments (municipalities, regiotiatricts, and improvement districts) also plapk in water
and watershed management in BC. Local governmemsrglly manage municipal water supply and wastwat
management. However, local governments need aattimm from the Province to have jurisdiction ospecific
aspects of water management (Fraser Basin Couditd)2
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Nations to exercise their jurisdiction outside @d&rve boundaries has been limited. Federal
attempts at sourcewater protection for drinkingewan reserve as recently stipulated in Bill S-
8, the Safe Drinking Water for First Nations Aapply only to water sources within reserve
boundaries (Simeone & Troniak 2012). Approachingree water protection at this limited
within-reserve scale does not account for the Hasicthat off-reserve activities influence
reserve water quality, particularly given the snsak of many reserves. Decisions about source
water protection and planning for off-reserve atigg that impact reserve water quality are
often made at the municipal or provincial levelheitit meaningful First Nations involvement
(Macintosh 2008; Phare 2009). In the realm of dngkvater, reserve boundaries have created
abrupt divides; critics have long cited jurisdici# overlap and ambiguity in the respective roles
and responsibilities of AANDC, Health Canada andtANations in drinking water provision as
one of the key reasons why chronic drinking watebfems persist on reserves across the
country (Boyd 2011; OAG 2005; Phare 2009; Swaial €2006). Despite nearly 3 billion dollars
invested since 2006 into a series of federal dnigkVater Actionplans (AANDC 2013), the
situation has not changed significantly: as of JB®e2014, 156 First Nations reserves in Canada
are under a Drinking Water Advisory, 29 of whicle ar BC (Health Canada 2014; First Nations
Health Authority 2014). Consequences of fragmeoadire evident in the case of drinking water
guality regulations. Though the province is resjiaedor establishing drinking water standards
and local governments generally manage municipakithg water supplies and infrastructure,
these standards do not apply within reserve bortlgrantil 2013, the federal government failed
to create binding regulation for on-reserve wataligy (AANDC 2013; Phare 2009).

It is also productive to extend the discussiorhefthorder more metaphorically

to consider the “bordering” of water into a quaatife licensed resource, and the types
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of knowledge that were being included and excludetlis process. As discussed
above, the application of prior allocation wateehsing to reserve lands had immediate
consequences for many reserve communities’ matesdities through restricting
access to customary water sources. However, thadispf these colonial forms of
allocation and governance on First Nations’ lived eelationships with water also
percolated under this visible surface into the ulisive and epistemological realm of
‘ways of knowing’ water. As Norman (2012) writestbe colonial history of border
making: “This worldview is closely linked to powand privilege asserted by, and for,
the newcomers. As part of this process, a matrixegf laws, policies, and landscapes
were formed and normalised over time. In this psscé&raditional indigenous
interpretations were often overshadowed” (143).ilany, describing the process of
categorization, Jones (2009) notes that as boeterdrawn, “...there is a concomitant
destruction of alternative knowledges and waysfefds new power relationships are
imposed” (176). As colonial systems of water goaeige were imposed in BC,
including the reserve water licensing system, aimaf laws and policies was
established which re-wrote water into a ‘resouthat was quantifiable and owned by
the provincial government to be subsequently ‘ggdnd’ First Nations in a FITFIR
licensing system. These notions collided with sarfnine manifested beliefs that
Indigenous peoples hold about water as a powerddlicme and sacred resource, as the
lifeblood of the land, and as a relative that nhestespected and cared for (Blackstock
2001; LaBoucane-Benson et al. 2012; McGregor 28aRderson 2008; Walkem
2004). In part through the act of bounding land irgserves and water into licensed

allotments, such knowledges, relationships, anparesibilities for water were pushed
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to the margins. It was the colonizer’s understagsliand “hydrosocial relations” with
water which ultimately persisted in water goverreamcBC and elsewhere (Wilson
2014); as Walkem (2004) describes, “We see ourrg/gi@verned by imposed foreign,
colonial, and inhumane laws and practices thabdisect us as Peoples from the
ecosystem” (4). However, even as reserve boundages drawn, water was parceled
into licenses, and jurisdictional barriers wereatee, First Nations’ rights to water, and
to govern water according to their laws and prasti®ave flowed onwards into the
present day (Bartlett 1998; BCAFN 2010; Matsui 200BCIC 2011). In the words of
a natural resource officer at the We Wai Kai ANation on Vancouver Island:

With our Nation we have five designated reservelsaand like most coastal
communities, they're small in size but they werevied to us so that we could
also control those waterways. So our point of viethat, you know, the reserve
land and that continuum of that water is still wiatlbur territory and our right of
governing control. So it's very important to us.dAthat governance and the use
of all in there is, | would definitely say, of velygh importance to us.

To summarize this section’s core arguments, iseful to draw upon Norman'’s (2014)
suggestion:

The act of drawing a line bounds territory andnoétely sets a trajectory for a
relationship between people and its environmentwAter transgresses in and out and
through jurisdictions, it becomes integrated inidev social-political contexts that are
wrought with power dynamics, historical legacies] asymmetries. This line, in turn,
can be revealed as scale, power, and justice (7).

Throughout the process of setting reserve boursland water allocation in the 1800s, we see a
trajectory set for colonial water governance in Bith a precedent of inter-jurisdictional
conflict, fragmentation, and procedural injustiedsere Indigenous peoples and knowledges

were pushed to the margins of decision-making tver water sources.
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2.5: A lasting legacy: the murky waters of reservevater allocation today

Ongoing opposition to water licensing and its asded infringements on Indigenous
water rights was common theme running throughaubat every interview and conversation |
had during this research. This final section wilidg the discussion into the current context to
look at the lasting legacy of the prior allocatiwater licensing system, a particularly relevant
focus given that the basic principles of the Aimstime First in Right system have now been
enshrined within BC’s neWvater Sustainability Acpassed in 2014 (MOE 2013). As the
legislative proposal outlines, the decision to UgHdTFIR is justified on the basis that this
allocation system is easy to understand and adieimnend does not require a re-ranking of users
which “could change with time and be highly subjest (MOE 2013: 116). Although the WSA
does not provide substantive changes to the praimater allocation mechanism, the
legislation does include a slight modification table decision-makers to make allowances for
essential household use regardless of the priofibgher licenses. This is seemingly deemed a
sufficient amendment to appease those who dishatEIiTFIR system: “These
modifications...to allow for essential household sBeuld address many of its perceived
shortcomings” (MOE 2013: 116). Further, although WSA includes a provision for decision-
makers to consider environmental flow ndedsnew water license applications, the adopted
definition of environmental flow needs does notude cultural or spiritual flows and only
makes vague mention that there will be “continuetinanisms to reserve water for First
Nations” (MOE 2013: 6). The licensing measures &elbm the WSA fall short of responding to

the many issues and questions that Indigenous caoitiegiand organizations have raised about

" Environmental Flow Needs (EFNs) refers to the gjiaand timing of flows in a stream that are reqdito
sustain freshwater ecosystems, including fish @ahdraquatic life (i.e., maintain stream health).
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FITFIR, and completely sidestep the topic of Aborad rights and title to water. As Jackson
(2008) writes of the Australian context, “Indigesayroups participating in environmental water
planning processes consistently express a strasigede ensure adequate environmental flows,
yet to date, Australian Environmental Flow Assessisibave a poor record of incorporating
indigenous values or knowledge, rarely consideimaggenous water rights or cultural and
heritage issues” (885). Similarly, in her submisgiegarding the WSA, Kekinusuqus, Judith
Sayers, National Chair of Aboriginal Economic Deghent, outlines why this is also an
outstanding issue in BC: “First Nations have beskirng that Environmental Flows include
water flows that allow for spiritual/cultural usedathis is not taken into account in the definition
— ensuring water flows and quality of water is gréd to continue practicing Aboriginal ways of
life-rights.” Above all, the WSA perpetuates a wdieensing scheme that fails to recognize
Indigenous peoples as the legitimate ‘First in Tisanior water rights holders. The LSIB’s
submission to the WSA is explicit that the adomatendments will not suffice:

The “First in Time, First in Right” system of wataitocation does not consider the
inherent rights that the Lower Similkameen IndiaanB has in regard to the use and
manangement of waters in the Similkameen Valleywiticin the Traditional Territory
of the Lower Similkameen Indian Band; the Lower Biameen Indian Band has been
using these for cultural and sustenance purposes fime immemorial.

Beyond théWater Sustainability Acprior allocation water licensing has also beehelg in the
modern treaty and self-government agreements signB@. For instance, the Maa-Nulth,
Nisga’a and Tla’amin Nation treaties all includesified water allocations from the province.
As an example, the Maa-Nulth Final Agreement esthés$ that:

» 8.1.1: “Storage, diversion, extraction or use ofevand groundwater will be in

accordance with Federal Law and Provincial Law”
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» 8.2.1: BC establishes 5 water reservations for dgtimyendustrial, and agricultural
purposes for the Maa-Nulth Nation.
» 8.4.8: These 5 licenses hold priority over all ofiensesxcept those issued before
October 2003.
* 8.4.1: Maa-Nulth First Nation may apply to BC falditional water licenses and,
» 8.4.9: BC will consult with the Maa-Nulth about afpplications for water licenses (from
external parties).
In sum, those licenses granted prior to 2003tstithp the Maa-Nulth allocations granted
through the treaty; ownership of water remainseat#t the province; and all licenses must
adhere to existing colonial government regulationd laws.
Since prior allocation remains intact in f&ater Sustainability Acit will continue to be
a cornerstone feature of future water allocatioaragements in BC. There is the possibility that
FITFIR will be increasingly contentious moving fawd, particularly for those First Nations
that, as a result of the injustices set into moébthe time of reserve creation, do not have
priority water licenses. It is important to reddlat under the FITFIR system, the earliest
recorded license has priority access to wiatéimes of shortagélhere is no denying the fact
that water scarcity is becoming a tangible andgingsreality in several regions of the province.
Many water bodies are nearing the point of fulbwer-allocation; 25% of water sources in BC
now have restricted licensing (Brandes & Curran@0@is in instances of water scarcity that
the FITFIR system will come into force in a subsighway and those license holders lower
down the priority list, including First Nations, uld face a great deal of uncertainty in water
access (Brandes et al. 2008). The Okanagan regipariicular is a hotspot for mounting water

scarcity problems (Shepherd et al. 2006). As WagndrWhite (2009) note, “Scientists and
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water managers are predicting significant watertsiges in the region within the next few
decades as a consequence of rapid growth and glaloading...As a result, competition over
water resources is intensifying and could well leathcreasing inequities of access to water and
to unsustainable use of the available supply” (3FB)he South Okanagan, 235 of 300 streams
are now fully allocated, and no additional wateefises can be grant@@randes & Curran

2008). In a submission from the Okanagan NatioraAdle on the WSA, we learn of concerns
about how the licensing system is already damagiigr sources and impacting the well-being
of Syilxpeople: “Within the Okanagan basin many of ougastrs and rivers are over-allocated in
terms of water licensing. The highly competitiveéura of water allocation within our territory is
harming our environment and way of life.” The 2@®Q First Nations Rights to Water Strategy
raises similar concern that water licenses gramidide past will impinge on First Nations’

ability to access water in an increasingly watearse future:

First Nations are concerned about longer-term watenses issued by the provincial

water stewardship officials which can lock in riglaif access to public water supplies for
years...Many First Nations reserve lands have agsacwater licenses; however, many
require additional volumes of water for communitygla@conomic development purposes

(4).

Common themes and parallels resound throughouh#rmg comments about water
licensing shared during interviews and family mmaggi withSyilxmembers. | heard fears that
existing water licenses have already over-allocatetldepleted local water supplies; worry that
there is not enough water to support the growimgsures from rapid population growth,
development and climate change; and apprehensmut athere this state of over-allocation
leavesSyilx peoples. During one family meeting, as we gathexent a meal and settled into an
evening discussion, a band member voiced with drestration her thoughts about water

licensing and over-allocation on the SimilkameeveRi
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Well, there is a limit to what the river can proeidnd there are so many people who
have licenses for water and that. You know, whaasitoring it? Who is deciding how

much water is being used? How many gallons camdter put out here before it is
compromised?

Another key issue is conflict with other water ssezlated to water licensing and rights; several
community members related concerns about otherde®infringing orSyilxwater rights. Even
when priority water rights are recognized, theyrasealways clear or enforced. In the words of

one man:

We have some very historical water rights but atshme time they [the province] don’t
advise us if those are being fulfilled or if anytdiis infringing on them. So again that's
for us to police ourselves, | guess. And we’ve téiiculties with adjacent property
owners to the reserve in fighting about water sght

Both of these quotes also convey another main eélemamely, the lack of information and
transparency around license allocation and mongonother woman highlighted how

confusing the system is to navigate:

Water licensing and water rights kind of underbegrything. But we don’t have a full
understanding of who holds the licenses, how muatemis allocated, how the whole
system works. We have a basic understanding, bebwltomes to each community and
we hear concerns like, “X or Y creek, it flows thgh here and it dries up in the summer;
who has the water licenses? Why don’'t we have dnawager every year?” And “my
cows aren’t getting enough water; we can’t drinkk Water.” So it is hard to answer the
guestions, basically, because it is so big.

Lastly, an overarching issue that was shared wagulkstion of why the authority and
jurisdiction to actuallygrantwater licenses lies with the province: why a goweent official in
Victoria can issue water licenses to anyone foir@omapplication fee, while it is at the local
level that community members both know the waterses best, and will be most heavily
impacted by the effects of over-allocation. Onedoarember drove this message home: “Who

gives the licenses and who authorizes them togi@ense? | think that all of the water that is
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in our reserves and that is in our territory issodrere should not be a license on water that is
ours...”

The Kanaka Bar First Nation case shows how ongémtius community is strategically
negotiating with the provincial water licensing &ys in more recent times. Although the
Kanaka Bar water license was initially slotted wiglvn the priority list in the provincial
system, through strategic action and challengiegstimior license holders, the community has
triggered shifts in the system and has been alffege up” water for community use and
development into the future. The Kanaka Bar merbeerviewed described that “We [the
community] became responsive,” confronting the FR kcensing system in order to develop a
band-run independent hydroelectric power project:

We applied for a water license for hydroelectricqgmses in 1990. However,
we were now fourth in line. So guess what? We wetdirst in right, so we
were tanked. We were on the outside looking in,dsua result of the
application we now had an ‘in’ with the provincralgulators. And at the time
they were fully immersed in “well we have the catusional jurisdiction.” And
as a First Nation we were saying, “well no, thisis land and resources!”

So what we did do was trigger for the first timattthose few water licenses
ahead of us had to develop a process of consultatid accommodation... you
will see that recalculations and cancellationspaeding as fee simple land
owners must now demonstrate “use it or lose it.\®&cshould be able to free
up some future water sources for the community soon

In Alberta, on two occasions First Nations haveearto the courts and launched legal
challenges against the colonial water allocatisiesy. In 1986, the Piikani First Nation
launched a lawsuit against the Alberta governmeat the proposed construction of the Oldman
River dam and reservoir upstream from the Piikeserve. Laidlaw & Passelac-Ross (2010)

summarize the case:
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The Band claimed that it had rights to appropnedger for its reasonable needs, that the
riverbed of the Oldman River formed part of theergg, and that the construction of the
dam and reservoir would change the flow and qualitye Oldman River through the
reserve and interfere with the Band’s water orrigrarights. However, the issue of the
nature and extent of the Piikani’'s water rights]uding their ownership of the riverbed,
was never resolved by the courts. All legal chgemagainst Alberta and Canada were
discontinued when the Piikani entered into a seglet agreement with both levels of
government in 2002.

In 2010, the Tsuu T’ina and Sampson Cree Natiools tioe province to court over the South
Saskatchewan River Basin Plan (SRBP), one phasaioh involved transfer of water under
existing licenses. The Tsuu T’ina and Sampson Ga®ns stated that they had not been
properly consulted during the SRBP’s developmeuttHer, they stated their claim to First in
Time rights to water:

* “A declaration that the Plaintiffs have a propartterest in all water resources and the
beds and foreshore of the water courses and watkedwithin an adjacent to the
boundaries of the reserve”

* “Adeclaration that the Plaintiff's Treaty wateghits have priority over all statutory
grants, permits, and licenses granted under thenNegst Irrigation Act, the Water Act,
and all predecessor legislation”

The court ruled against both of these claims,rggatiat the provinchad fulfilled its duty to
consult. The court essentially sidestepped thetimunesf priority Aboriginal rights to water,
stating that these were not directly linked to &PB, but rather that, “If there is presently any
adverse impact on the water use of the Applicdeiter directly or as an adjunct to their other
rights) it is a result of the priority system as @at in theWater Actand the licenses already
granted. These are historical facts and not thdtrekthe decisions under review or the SSRB

Plan” (CanLlIl 2010: 22). In this case, it was ruthdt the Tsuu Tin and Sampson Nations had
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only “unproven substantive rights” where “the meof the claims for water rights were far from
being established.” Further, the Judge noted Hetintersdoctrine does not apply in Canada.
Following from this court case, the Tsuu T'ina &amson Cree Nations have commenced
actions concerning the nature and extent of theaty and Aboriginal rights as they pertain to
water rights and water management. These actienstiflrin their early stages and, among other
things, include declarations that these Nationsges Treaty and Aboriginal rights to water; a
property interest in the water resources, bedd@mghores of water courses and water bodies
within and adjacent to their reserve lands; andttheWater Actconstitutes an unjustified
infringement of their Treaty water rights and rightself-government because it vests all water
in the Crown (Denstedt & Oleniuk 2010). As. Justiz8rien summarized in his Judgement:

At the heart of the concern of the appellant Ritations is that other water users will

gain priorities to water and thereby deprive thpadlants of the control of the
management of the waters which they claim to owd,ta have priority for their uses.
However, if the appellants should succeed in tiitegation presently before the courts

and they are found to possess Aboriginal rightsdter and it is further found that the
Water Actand all predecessor legislation enacted by theipee of Alberta since 1930
constitutes an unjustified infringement of theedaty and aboriginal rights, then the
priorities under the existing regime will be anuiesand required to be re-addressed. (para
92).

While similar cases challenging the FITFIR systeawenyet to arise in BC, the precedents set
through these court cases in Alberta will haveraadiimpact on any future legal action taken by
First Nations in BC regarding the colonial watdoedtion system.

Overall, the injustices built into the architectafehe water licensing system remain
apparent. For instance, a 2011 submission fronuthen of BC Indian Chiefs regarding the

WSA relates that during a recent provincial inveyptaf water licenses attached to reserve lands,

the province again attempted to cancel severatveseater licenses that were not in use,
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successfully doing so in one instance. This indidenreminiscent of government action at the
time of reserve creation and water allocation e12B00s, when the province frequently
attempted to negate water licenses associatedeg#ives. It again highlights the jurisdictional
divides over water allocation that arose on théddig lines set by reserve boundaries. One non-
Indigenous interviewee working in watershed plagnmthe Okanagan shared with me the
ongoing disjoint she sees in the water licensirsiesy:

You have to actually account for the amount of wdtat the Bands need to do their
economic development and their agriculture anthall, and the provincial government
doesn’t consider First Nation water needs when #reyallocating water. So you have
this giant gap where there is a dysfunction rel&eéirst Nations water use.

2.6: Conclusion

As Kotaska (2013) summarizes, “The roots of inpestie in history.” This chapter has
explored this concept specifically with respectite drawing of reserve boundaries and the
application of the First in Time, First in Right tgalicensing system to reserves. Examining,
following Harris’ (2001) suggestion, the argumerpislicies, and modalities of power that
underlay the reserve water allocation scheme asisBed above, we see the emergence of some
fundamental features in colonial water governand®QC that persist today. In the federal-
provincial jostling over how to water to reservadag, the odds were heavily weighted against
First Nations. Reserve water licenses were oftakat far down the priority list in the
provincial water licensing scheme and were fregyearancelled in favour of settlers, which has
had lasting consequences for reserve water ac@®se case of Kanaka Bar clearly illustrated.
A core take-home message is that many of the prmiparriers in colonial water governance
that we see today, such as fragmentation, juriseiat ambiguity and overlap, and exclusion of

First Nations from governance were evident as lwmee drawn around reserve borders and
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water was allocated to reserve land. At that momeater began its future as a transboundary
resource for First Nations reserves in BC, withipalarly pronounced jurisdictional divides and
frictions. First Nations have resisted FITFIR wa#ocation in BC since its inception, and the
system continues to be largely opposed today ey & TdIR remains intact within the
province’s new/Vater Sustainability AcByilxmembers, among many other First Nations and
their leadership organizations in BC, have raisatious concerns about the system’s
infringement on Aboriginal rights and title; ovdtegation; lack of clarity of information about
water licensing and monitoring; conflict with otHeense holders; and legitimacy of provincial
jurisdiction over water licensing decisions.

Although FITFIR is now written into the WSA and theure of water allocation in BC,
certain amendments are still possible that coutino® address some of the concerns described
in this chapter. First Nations have already statedrly the terms on which water allocation
should proceed in the province in order to be nagropriate and effective. First, First Nations’
rights to water — of sufficient quality and quayfior existing and future needs — must be
explicitly recognized and protected within the heeng system, whether or not their ranked
priority is currently lower than that of other watesers. A key component of this is the need for
the province to meaningfully engage with First a8 in the governance process for water
allocation and in establishing acceptable watenking standards and thresholds. For instance,
the First Nations Summit states in its WSA submissi

Fundamentally, planning for and responding to tilmlesater scarcity must engage First
Nations from the outset, on a government-to-govemtrbasis. Some First Nations
communities experience drought situations regul®iers may begin to experience
scarcity where their water sources are overburdegeder demands. These plans and
response mechanisms need to be jointly identifreticeveloped, and a mutual plan for
implementation agreed on...
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First Nations have a rightful governance role ittisg principles that guide decision-
making in any water management regime. They hapeitant traditional knowledge
that would help to establish relevant and necesstarnydards and thresholds for effective
water management.

Compiling an updated inventory of the volumes ofeva&urrently licensed and diverted on
water sources shared between First Nations andntbhgenous water users is also an important
step forward. This information should be compilediformat that is transparent and readily
available to community members. As the BCAFN Wé&evrernance Toolkit stresses:

Each of our Nations will need to look at what watghts/licences, if any, are currently
recorded for our existing reserve lands and deteemihether this volume is sufficient to
meet our communities’ needs for domestic use andauic activity... All sources of
water will need to be considered and an analysiedaken to identify who the other
users are, including those potentially competintp\wthe Nation for access to the same
water (449).

Overall, it is critical that the FITFIR licensingsgem be adapted to respect the concerns that
First Nations have raised, as such issues willjlikaly continue to be amplified as water
shortages become a tangible reality in many p&afCo As Brandes & Curran (2008) state:
“The vast majority of Aboriginal Rights and Titlé&aams to water in BC have not been finalized
and are not factored into the water licensing regand ecological needs for instream flows.

This could have a significant impact on existinigedtions in the future” (4).
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Chapter 3: Moving Forward With Collaborative Watershed
Planning in British Columbia: Potential Opportuniti es and Tensions

3.1: Introduction
3.1.1 Chapter overview

In the introductory chapter of this thesis, | cugll the current regulatory framework for
water and First Nations in BC, describing the dotifig roles and responsibilities asserted by
federal, provincial, and First Nations governmdsee 1.3.2). Subsequently, Chapter 2 exposed
some of the historical roots of this governanceléaape, examining some of the precedents for
water access and governance established with eesegation and application of First in Time,
First in Right water licensing. Here in Chaptef Bring the discussion to the current day
through examining my second broad research questibiat barriers and strategic sites of
engagement do the LSIB and other First Nations @meo within the current colonial water
governance framework in BC? In addressing this tipresl specifically ask: Based on the
existing state of colonial water governance in B@r{ 2): what are some of the potential
implications what are some of the potential imglmas of collaborative watershed planning
models on First Nations’ water governance goalst@a& This chapter also provides a critical
discussion of the move towards collaborative wétedsplanning with First Nations, a
governance shift anticipated to gain prominend@@(MOE 2013; Brandes & O’Riordan
2014). In Part 1, | situate my discussion withireaiew of watershed governance literature and a
comparison of collaborative planning and co-goveceaapproaches. Part 2 introduces and
examines specific barriers in colonial water goaece that were identified throughout this

research, providing a sense of the existing govemaonditions for some First Nations in BC.
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Third, Part 3 delves into a discussion of some icagibns of collaborative watershed planning
for First Nations in BC, considering the extenttaich this governance approach addresses the
challenges outlined in Part 2, as well as explopatgntial strategic opportunities for First
Nations in this governance model. This chapter drasmarily on a case study with the LSIB,
interviews with natural resource officers from tathier First Nations, observation at water
planning processes at the First Nations Fisher@s€il and First Nations Summit, and
document review of the WSA and its submissions ¢ftailed methods description see section
1.2). Again, | acknowledge that this is not an extize analysis of the diversity of forms, tactics
and relationships in which First Nations are engggn water governance in BC. Each First
Nation will pursue different avenues in terms ofaivis strategic or possible in their own specific
context. In the words of one interviewee on thigpo

To be engaged in planning is one thing but is yadifferent than if you are developing
your own plans as well. So | think that is oneha &reas that communities are really
figuring out: how they do that, and where is thetlpgace for their time and energy.
Sometimes maybe it's strategic for the band tawelved in things happening outside,
or maybe it's more about building their own procegsu know, you can be involved in
this city, or this regional district is doing a pJar you have a good relationship with this
mining company that wants to come in and do worthéearea. And of course they all
want your time and energy and you really havedgarg out where is the best place to do
that.

3.1.2 Watersheds and collaborative planning in B&.overview

3.1.2.1 Watersheds

It is well documented in the literature that acrGssada, provincial and territorial
governments are shifting away from top-down appneado water governance and management
towards delegated models, often at a watershed aaal with increased involvement of local
actors (Brandes & O'Riordan 2014; Cohen & Bakker®2MNorman & Bakker 2009; Nowlan &
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Bakker 2007, 2010). Watersheds are commonly urmmisb be “areas of land draining into a
common body of water, such as a lake, river, oantéCohen 2012: 2207). In BC, governance
at a watershed scale is increasingly being promasegth appropriate and even beneficial
governance model (Brandes & O’Riordan 2014; MOE3)0Which in effect involves
“substituting hydrological boundaries for politidarders” to designate water governance and
management areas (Norman & Bakker 2009: 103). Ajhdhere is an existing patchwork of
collaborative watershed-based governance entiti&cCi, such as the Cowichan Watershed
Board, the Fraser Basin Council, and the OkanagesmBNater Board (von der Porten & de Loé
2013a, 2013b), these arrangements have thus farfga organically, and are not directed by
an overall provincial law or policy” (Nowlan & Bakk 2007: 14). Now, however, watershed-
based planning is given increasing policy promieeas an element of BC’s nalater
Sustainability Ac(MOE 2013). As written in the WSA legislative poyal:

Watershed governance would build on water govemémpotentially include activities
(and sectors) within a watershed and their impact&/atershed function (i.e., both land
and water). BC’s current water governance modgtimmarily centralized within the
provincial government with limited powers to dibtite roles and responsibilities to
others. At the same time, interest in exploringralative approaches to water and
watershed governance is growing in BC (63).

While the merits of watershed-based managemengawernance went largely
uncontested in the literature until recently (Budddinojosa 2012; Cohen 2012; Norman &
Bakker 2009), there is now a growing set of criéigif this approach. Central points of debate,
including boundary choice and implicit enhancedljpytarticipation, are summarized briefly
here. On the topic of boundary selection, propaneht watershed approach argue that
watersheds are ‘natural’ boundaries that dematbatappropriate limits and ecological scales

for water management (Barnhill 2009; Brandes & Or&an 2014). Critics refute this point with
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the argument that watersheds are not ‘naturalebimsstone, but rather socially constructed
(Budds & Hinojosa 2012; Cohen & Harris 2014), whéohoosingwhichwatershed boundary

to use is often a political act as much as itssiantific one” (Cohen & Davidson 2011: 2).
Cohen and Davidson (2011) argue that watershedsdalways represent the appropriate scale
to address and make decisions about different isgees, since “watershed boundaries (or, for
that matter, any other boundaries) rarely encomalass the physical, social, or economic
factors impacting upon the area within its bord¢ay”

Further, it is often assumed that a watershed-bgseelrnance approach will be
participatory, collaborative, and involve a formsbfared decision-making. The embedded
assumption is that through devolving decision-mgkothe local level, a watershed-based
approach will empower local actors, which in tugads to improved “social resiliency” and
better water management outcomes (Barnhill 2008n@&es & O’Riordan 2014). Again, the
notion of watersheds as ideal platforms for sharetlequitable decision-making has been
challenged; for instance, Cohen (2012) undersdbegs'there is nothing inherently participatory
about a hydrological boundary” (2213). Norman amdlgr (2009) have further argued that
“although rescaling of water governance to thellt®ael is indeed occurring, this process is not
necessarily empowering for local actors” (100). @lleCohen and Davidson (2011) drive home
a central critique that a watershed approach isnatnmediate ‘fix’ to existing governance and
management challenges: “Watersheds maye appropriate in cases where re-scaling is being
undertaken to address persistent governance chaieauch as lack of monitoring and
enforcement, without concomitant attention to thderlying sources of the problem; such cases,
we suggest, perpetuate rather than solve goverrdaiaes” (9). In short, watershed governance

must address the initial conditions in which iapplied; to set this context, Part 2 below will
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provide an overview of some key existing challenfges-irst Nations in colonial water
governance in BC.

In suggesting watersheds as a potential basisofergance moving forward in BC, the
Water Sustainability Aappears to fall on the spectrum closer to theonatfwatersheds as
panaceaThroughout the legislative proposal, a waterghasked approach is presented as an
appropriate response to an array of existing garera deficiencies and ecological issues in the
province:

» To improve coordination, monitoring, and flexibyliof water management, e.qg.:
“Improving water governance to enable better cowtion within watershed boundaries,
across all levels of government and between thadeimerests in the watershed” (12).

* As away to “tailor” plans to local needs and tespond to the diversity and the unique
conditions in different local situations” (29).

* As ameans to “Respond to conflict (among usetsetween users and the environment)
and to increasing ecological risk (to water quaktypply or aquatic ecosystem health)”
(28).

Although the WSA does not specify the form of goxarce that could be applied at the
watershed-level, the legislative proposal stipwatécollaborative public process” (60) and
“greater involvement and participation for Firsttidas in water management and watershed
planning processes” (6). Thus, there are broadesiigms there will be some form of
collaborative watershed planning (e.g. authoritiewatershed boards) with First Nations’
representation:

The intent is to have a watershed- or issue- défprecess where interested parties,
including local governments, the provincial goveamt) water users and First Nations,
can come to an agreement about most aspects af W&as are not limited to water
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allocation but may consider water quality, drougflainning, water sharing, changes to
existing licences, and anything else set out irt¢hms of reference (Curran 2014: 6).

3.1.2.2 Collaborative planning versus co-governance

In this section | discuss and contrast collaboeatixatershed planning and co-
governance. | suggest that while these two termae hany different interpretations and
expectations attached to them, there is a tendenelye former to be conflated with the latter,
which obscures fundamental differences in how tivseconcepts address Indigenous rights
and authority. The main point of disjuncture betweellaborative planning and co-governance
lies in the degree of power sharing each entaiteision making between Indigenous and
colonial governments (Goetze 2006; Tipa and Wel®62 from a consultative or participatory
‘stakeholder’ role for First Nations in a plannipgpcess to joint decision making in government-
to-government relationships between First Natiors @ovincial or federal governments in a
co-governance scenario. Goetze (2006) summarizes:

...the reality is that provisions for power-sharingco-management vary widely, most
noticeably with respect to the decision making aritir accorded indigenous co-
managers. Most co-management arrangements thavénwaligenous peoples are
designed as measures of "consultation,” in as mac¢hey legally designate "advisory
status to the co-management board. This does wolvenindigenous participants in the
process of decision-making with any substantiviegally binding authority (248).

Co-governance is broadly understood following Kkés (2013) definition as a governance
model in which Indigenous and colonial governmeatsreate shared forms of jurisdiction over
areas or resources that First Nations have agoesithire with non-Indigenous people. Tipa &
Welch (2006) describe central features of a ‘tegegovernance model with Indigenous peoples,

developed in the New Zealand context. Work by Ga€2006) and Kotaska (2013) has also set
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out some key parameters for “empowered” or “effextico-governance. Taken together, the

work of these scholars proposes that the goal -@fox@rnance includes:

Formal acknowledgement of First Nations as govenmimeegotiating with the Crown.

* Indigenous patrticipation in the process of decisi@aking with substantive or legally
binding authority where Nations achieve the lefeuthority they desire.

* An emphasis on power sharing and counteractingotipower imbalances.

» A privileging of Indigenous worldviews, knowledged governance systems, or at least
giving them equal weight with non-Indigenous orgespending on the desires of the
nation).

* Both First Nations and colonial governments engagapacity building.

* “A balance struck between establishing governatrcetsires that ensures a mandated

form of interaction and maintains the right of pars to advocate for the needs and

interests of those they were appointed to repré¢€ima & Welch 2006: 388).

While these are some of the features of the ‘idefato-governance, critics argue that existing
co-governance schemes, which predominantly conkades and wildlife, do little to challenge
existing power relations and imbalances betweeigémbus and colonial state representatives
(Nadasdy 2003a, 2003b; Natcher et al. 2005; Plun&emitage 2007; Tipa & Welch 2006).
Natcher et al. 2005 argue that, “rather than pramgaocio-political equity, co-management has
been criticized by some as furthering the hegemanéof government” (242), where
Indigenous participation reduces to a form of tagemnrather than meaningful and equal
engagement (Tipa and Welch 2006). Politics aroutaedge translation and integration also
feature centrally in the co-governance debate. &\thié promise of co-governance is a

heterogeneous pool of knowledge that is more coisigacific, particularly through drawing on
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traditional ecological knowledge (TEK), the epistdagical and practical difficulties of
Indigenous knowledge translation have been weludemnted (van Tol Smit, de Loé & Plummer
2014). The central critique is that in existinggm+ernance and management schemes,
Indigenous knowledge is not treated as a complatavledge system, but rather distilled from
its context into disparate fragments that can gastorporated into dominant bureaucratic
resource management structures (Cruikshank 200asdiy 2003; Natcher et al. 2005).

In contrast to co-governance, collaborative plagnshunderstood as a process in which First
Nations and various stakeholders are consultedrnmdd, and engaged in watershed planning
and decision-making, but do not have substantieesba-making authority. Often in these
processes, First Nations are not able to assunreatltbority as Nations and colonial power
imbalances are perpetuated. Overall, although tBAVE vague on the types of governance
models that may be adopted moving forward, theslaggon suggests more of a collaborative
watershed planning process rather than true waeérstrgovernance with First Nations:

* The WSA legislative proposal does not make expli@tdegree of power sharing with
First Nations intended in decision-making, stipmigimerely that First Nations will have
“greater involvement and participation in water mg@ment and watershed planning
processes” (26).

* The province retains ultimate decision-making artitiqoand colonial laws and forms of
governance continue to be privileged:

Ultimate accountability for environmental protectiwould remain with the provincial
government. It would continue to establish and dowte laws, rules, agreements and
financial arrangements, including setting provihoigjective sand outcomes. It would
also be responsible for deciding the instituti@ystems and roles for any delegated
responsibilities (MOE 2013: 84).
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» First Nations are not regarded as Nations, buerdtimped in with local governments as
authorities to which statutory authorities can evolved’: “TheWater Sustainability
Actwould provide for regulations that would permit thelegation of particular statutory
authorities to people and/or agencies outsideaptivincial government (e.g., local

government, First Nations)” (MOE 2013: 22)

Throughout this chapter, | will document that tldlaborative watershed planning approach
proposed under the WSA falls short of the goalsilbindigenous governance or a co-
governance scheme following some of the criterscdbeed above. Describing her vision for full
Indigenous governance, oBgilxinterviewee explained: “Quite frankly we would rathmonitor
and manage everything, you know?”

A few scholars havspecifically considered different angles on collative watershed
governance arrangements involving Indigenous psapl€anada and elsewhere. Most closely
related to this research, von der Porten and dg2@E3a, 2013b) have initiated an important
conversation considering the extent to which exgstiollaborative water governance
arrangements and policy reform in B&ognize concepts of Indigenous governance afd sel
determination. Their main finding is that “in protimg collaboration as a way of addressing
water governance problems, proponents typicallyrassthat the basic principles underlying the
engagement of “stakeholders” can be applied tagertbhus peoples. This assumption reflects a
deeply-held belief that Indigenous peopdes stakeholders” (2013a: 4). Rather, First Natiores ar
Nationsand governments that have authority. In the BQeodnresearch out of the POLIS
Project on Ecological Governance strongly advocetegovernance with First Nations as a
“winning condition” for watershed governance movingward in the province (Brandes &

O’Riordan 2014). Working on freshwater catchmenh@mnagement with Maori communities in
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New Zealand, Tipa and Welch (2006) highlight cafyaicnbalances as key barriers impeding
equal and meaningful Indigenous participation itevgovernance. Similar to von der Porten
and de Loé (2013a, 2013b), they document ongoiatoins around power sharing and
Indigenous authority: “Maori have deep concernsuaboy system of co-management in which
they are positioned as one among a number of comiegior groups because their status and
that of their knowledge is inevitably challengedsirch arrangements” (287). Further research by
Memon and Kirk (2012) examines the extent to wihtdori are able to exercise an active role
in collaborative freshwater governance, finding thgractice this is still limited: “effective

Maori agency in the lake and wider catchment caretsnto be burdened by the historical forces
of institutional inertia” (955). Additional work aund watershed-level co-governance and
Indigenous concerns in the Australian and USA cdstkas found a range “from sustained
versus ad hoc integration of Indigenous particgratn water planning” (Bark et al. 2012: 175).
On the topic of Indigenous authority and knowledggr;nhill (2009) considers a collaborative
watershed planning initiative with the Onondagaidigtfinding that the planning process did
not include traditional knowledge or explicitly adds Onondaga sovereignty. | add to this body
of work that sits at the intersection of the watexsapproach and collaborative governance
arrangements, providing a critical discussion adbiine potential opportunities and conflicts of

adopting of a collaborative watershed planning apghn with First Nations in BC.

3.2: Reviewing the barriers in colonial water govemance in BC

3.2.1 Jurisdiction in BC colonial water governaneg'classic enduring battle”

“Every time we want to talk with the provincial ggmment we always get labeled as a
stakeholder, as an interested party, versus a hitghesl government agency that is trying to
make high-level decisions” (Okanagan natural reseuofficer, April 2014)
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The words of this natural resource officer in tHea@agan speak to a core tension
underlying many conversations about First Natiarg \@ater governance across BC today: the
ongoing lack of observation of First Nations’ rigtand jurisdiction in colonial water
governance, and the subsequent struggle for Fasbihs to be involved at a strategic-level in
decision-making around water use and access. Wéitainly not a ‘new’ finding in
environmental governance more broadly (see, fomgka AFN 2012; Dalton 2013; Kotaska
2013; McGregor 2013; Walkem 2004; von der Portethe8L0é 2013a, 2013b), the prominence
of this theme throughout interviews conducted inregearch stands to reinforce just how
pervasive such concerns are. Indigenous groupsegnesentative organizations in BC have
made explicit that their rights to water and wafevernance have never been ceded, and that
they must be engaged as Nations in a governmeginternment relationship (see, for example:
UBCIC 2011/2013; AFN 2010; as well as overview i&.3). The 201BC First Nations Water
Rights Strateggocument captures this clearly:

First Nations must be involved in all decisionsttingact upon our lands and resources,
including water resources, from mega-projects,afiriver projects, to decisions made
by local governments. As confirmed by the SupreroerCof Canada, this involvement
must occur not only at the local operational lebel, also at the strategic planning and
decision-making level. The Honour of the Crown iieggithat the Crown consult and
accommodate First Nations on decisions at eadhesktlevels that have the potential to
impact Aboriginal title, rights or treaty rights)(7

Many scholars have also commented on the ongoingidaf the nationhood status of
Indigenous peoples in colonial environmental antewgovernance (McGregor 2013; Sam
2008a, 2013b; von der Porten & de Loé 2013a, 2028b4). For instance, as Goetze (2005)

summarizes, “Both the federal and provincial gowents are ‘using the phraseology of
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Aboriginal self-government but denying its subs&h(248, citing Penner 1987). The contrast
between the terms agreed upon in the 2005 NewiBesaip Agreement signed between First
Nations and the Province of BC and the consultgtracess for th§Vater Sustainability Act
illustrates how this discrepancy has manifeste@@ent water policy change in the province.
The New Relationship stipulated that First Natiand the province must “Develop new
institutions or structures to negotiate Governnter&overnment Agreements for shared
decision-making.” The consultation and approvakpss for the WSA, however, did not uphold
this standard, and First Nations were lumped i wther ‘stakeholders’ in providing online
comments on the legislation (von der Porten & dé 2014). As Kekinusugs, Judith Sayers,
National Chair of Aboriginal Economic Developmeraptures in her WSA submission:
“Collaboration with First Nations is a pretty wepkoposition. Being thrown in a melting pot of
everybody is also not respecting First Nations Gavents and rights.” Outside of the WSA
process, severd8yilxmembers and workshop participants related vamausatives around the
issue that “Recognition of indigenous rights indedgocuments does not necessarily result in
those rights being enjoyed by people in their dagay lives” (Goetze 2005: 13). For instance,
one man commented:

Consultation is only with Chief and Council. Andaths the problem historically.
Historically in the past, if someone phoned from finovince and talked to the band and
spoke to someone they would put it down as cortsuttadespite the fact that they could
have talked to anyone, like a receptionist who lkapg to answer the phone. And so the
distrust is on so many levels and so many wayst'Snot a meaningful consultation
they just treat us like a member of the publicroother stakeholder. As opposed to
government-to-government.

AnotherSyilxmember voiced similar frustration:

Then the proponent will go to the ministry and s&h do | have to talk to the Indians?”
And basically the Ministry will go “Oh well not rég, no. Consultation and
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accommodation is the duty of the Crown.” Which vm@W to be true legally, but the
ministry turns around and says, “Oh well we carlphfund that work that needs to be
done to mitigate this.”

In short, though there is now legal recognitiombbriginal rights and title, and agreements
signed that acknowledge the nationhood statusref Rations, the translation into practice in
colonial water governance is not being consistestlyerienced. As such, in the realm of
colonial water governance, it can be an ongoindi@hge for First Nations to be, as a8gilx

interviewee stressed, “Not consulted baogaged in decision-making processes.

3.2.2 Decontextualized policies and fragmented @itth

Beyond the jurisdictional tensions described abdeepntextualized policies and
fragmented lines of authority and accountabiliyost out as other key challenges that the LSIB
and other First Nations often face in navigatintpo@l water governance landscape in BC.
Chapter 2 discussed the historical basis for fragat®n in the colonial water governance
framework for First Nations; here, | consider hawlays out on the ground. Several
interviewees and workshop participants raised questbout the mismatch in governance
scales for water policy and management, notinggbblties administered by federal or
provincial governments do not always respond adetyuto local conditions and needs. For
instance, &yilxmember related that the drinking water guidelinas policy changes they must
adopt are not based on specific needs in the Sam#len, but rather on regulations developed
elsewhere in Canada and subsequently ‘implantedlli

Federally it's not so much an interaction as aatiich. Because, you know, as far as |
know, there is a new Bfllout that will dictate how Bands will manage theater

8 A reference to Bill S-8, the Safe Drinking Water First Nations Act, passed in 2013.

82



systems. And AANDC, you know, they set the reguoladion that, because we are under
the federal government and they deal with thingesscthe country. So it is never
anything specific to our area or even to the proeibhecause they are looking at things
nationally. So it always seems to be the casdfthiare is something that goes wrong
back east we end up getting changes over hereessila of that.

Relatedly, an overarching theme | heard throughstresearch (consistent with the work of
LaBoucane-Benson et al. (2012) and Walkem (200©9nanothers) is the ongoing exclusion of
Indigenous knowledges, methods and experiencesdamial water governance in BC today. As
one natural resource officer in the Okanagan sunaexr it is still completely missing that
other worldview.” Chapter 2 began a discussiorhaf theme, and | will return to it again in
3.3.3 below in the context of collaborative watediplanning.

Fragmentation in colonial water governance, aedagsociated complications and
frustrations this creates, was also a prominemh#)garticularly with respect to accessing
information. Several natural resource staff &yidxcommunity members relayed the message
that it is unclear which authorities are respormsibl different aspects of water governance and
management, and who is accountable for monitonmaysharing water quality and quantity
information. As already noted in Chapter 2, wat#s @cross several jurisdictions: First Nations,
federal, provincial and local governments. Withatle of these government entities,
responsibility for specific aspects of water mamaget is further integrated into many different
departments, including forestry, public works, mtbdls management. An interviewee with the
We Wai Kai First Nation described how these dividesplicate her work:

Everyone does want to stake their claim [in waaed say, “No, it's a regional district”,
or “No, it's this municipality” or “No, it's provikial crown” or “No, it's federal” or, you
know. And then I think in other instances whereiadlaere’s cross jurisdictional
[matters]...it really does get confusing becausedHhioes of, is it provincial? Is it
federal? Whose responsibility? And we go with, we&hl all ours. So depending on what
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it is, you know, we’re going to see it that way dahdn kind of go with the premise that
it's all ours. Until someone says anything diffdres’ll, you know, go accordingly.

In a family meeting in the Similkameen, a womarmted that it is difficult to locate who is
responsible when she has a query about water gualit

| do think one thing we can do for the water, isewhve see damage to the water or
issues with the water, like | saw that big slimadge in the water, and when | see that |
don’t have one central person to report this teedd one central person to report to and
for that person to document it and keep track.dfi@gbody is keeping track of when we
see these things. I think that would help us tdagmtoour water. Right now we don’t have
that one person to go to, or that one agency aartieent or anything. | don’t know if
they are recording it, noting it.

3.2.3 Capacity and funding

Across the spectrum of First Nations natural reseyractitioners with whom | spoke
during this research, capacityas the recurrent and immediate answer to thetigneéWhat
are some barriers and challenges you see to Fatsdié involvement in water governance and
management in BC?” There are a few points and taweeethe topic of capacity that | want to
make clear from the outset. First, my interpretatioes not suggest that First Nations are
inherently ‘capacity deficient.” Quite the contraRjirst Nations not only possess capacity to
govern within their own systems of knowledge anislathey have and continue to develop
capacities to interact with and challenge colog@ternance. Emphasis needs to be placed on
reversing the gaze of ‘capacity development’ bac&dionial governments, requiring colonial

governments to build an understanding of each Riasion’s laws, language, protocols for

®The United Nations Development Program (UNDP) (3a#fines capacity broadly as the “ability of indivals,
institutions and societies to perform functiondye@roblems and set and achieve objectives” (d¢itg@raham &
Fortier 2006).
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working together, etc., as well as enough staéfftectively engage with each First Nations and
make consensus decisions. As Tipa and Welch (2686ment, there is “...an under-
theorization of how capacity building is achieveself a reflection of a common belief held by
local-level agencies that it is primarily if notlgnndigenous groups that require such
enhancement of capacity” (383). Further, capaatyes tremendously across scales and
between individual First Nations and Nation alliesin BC'® Thus, this discussion does not
claim to be representative of the experiencesldfiedt Nations in BC.

Funding and capacity were at the forefront as Negtons natural resource staff
explained the kinds of daily operational constisitiey face. These capacity limitations are
experienced in very concrete ways in terms of iingeht staffing, funding, and time. For
instance, in the case of the LSIB, a staff of tavoasponsible for managing the entire referrals
process. Morellato (2008) has characterized thisv@referral process as “One of the greatest
logistical difficulties facing Aboriginal communés today” (72) posing a major burden on many
First Nations natural resource departments’ tinger@sources. One staff member expressed that
the LSIB is swamped with referrals requests:

In 2012 we had 486 referrals of all different typ€kis year so far we have over 850.
Any referrals for developments of any sort on #o&dl will usually come though this
department. It could be something as simple astarweenses on privately owned land
where they are drawing water from the creek, ooitld be the Fortis Similkameen Dam
project. It is all over the map: it could be smidk a mouse or big like an elephant.

When | first walked into this office | saw stacksdastacks and stacks of referrals that
didn’t fit in a cabinet and were still needing t® looked at, and some of them pre-existed
my presence by more than a year.

19 As Kotaska (2013) describes, the growing promieesfmation groupings and alliances can be in redated to
the fact that, “the province is trying to negotiateategic engagement agreements or reconciligtiotocols with
groups of nations and reduce the number of relshigs in which it is engaged” (366).
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The fragmented nature of colonial water governdacé€&irst Nations in BC as elucidated above
also ties into the discussion of capacity. Wataftisn just one of a host of responsibilities in a
given staff member’s portfolio and thus can gethaasto the sidelines. A provincial First
Nations fisheries staff person explained that:

Even on the First Nations side, people are wedintibned and they are interested. But in
some cases when the person is dealing with yowsnsaiff is a member of council or
maybe the Chief, and they are dealing with 10 omliother things, it’s really hard to
have that thoughtful kind of engagement that ilyeseded for those processes. So
even at the community level you need people whe lag time to be engaged and to
stay engaged.

A staff person from the Akisqnuk First Nation iretBast Kootenays shared a similar narrative:

Well | think we just try to deal with priorities drwith the other stuff just keep a general
awareness, but we have to wear a million hats laattstwhere leadership comes in.
That'’s the job of Chief and Council, to keep tratligger issues, but they also get
pulled in so many directions, their time is alsoynight. We try to divvy up and share
the load.

Capacity can also be a barrier to communities’ s&te externally derived data, and a challenge
in developing their own water quality monitoringpgrams. Severa@yilxinterviewees and
workshop participants expressed a desire to baiéhcity for community based monitoring to
develop their own database on water quality anahtifyeas aspects of water governance moving
forward. One woman at a neighbourhood meeting done frustration with the Band’s existing
lack of information:

The entire Similkameen River system needs to lhedesuite often to keep track of how
it's doing. | would like to see the results of thathelp us protect that water. And | would
like to see that started as soon as possible. Becae don’t have any data! The
government has data, the mining companies have ttiataorporations have data, but we
don’t have any, yet we own the resource. Sciendistsnuzzled; you can’t necessarily
trust the information they have.
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While there is an in-depth discussion in existitgrature on concerns around technical,
financial, and monitoring capacity related to dimtkwater on reserves, (Graham & Fortier
2006; Maclintosh 2008; OAG 2005; Swain et al. 20061t 2008), | consider the topic in section
3.3 below from a procedural justice perspectivav ksapacity limitations could impact some
First Nations’ capability to participate meanindjyuhnd fully in collaborative watershed
planning. In addition, although | am foregroundthg kinds of constraints that First Nations can
face in water management, tied to historical angborg colonialism, | also want to point out
that in Canada’s current political climate, provai@nd federal governments also face fairly
severe capacity and budgetary restraints, partigutathe realm of environmental governance

and management.

3.2.4 Trust

At the confluence of the issues described abowvetested jurisdictions, fragmentation,
and capacity challenges — lies the outstandingematttrust. In the words of the LSIB member
guoted previously, “the distrust is on so many lewad so many ways,” from mistrust in
externally derived water data and information, tack of confidence in colonial water
governance processes. The provincial governmetdriaally has given First Nations little basis
to trust that they will be engaged and informed government-to-government relationship in
colonial water governance, and while the New Reeihip was supposed to change this, as
mentioned previously, the WSA is an example of lsoeh obligations are not being carried
through. Fragmentation and capacity challengegdlamdssociated barriers these can create for
First Nations in water governance, such as diffiealaccessing information or conducting their

own monitoring, further undermine some First Nagiczonfidence in the existing system and
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data. These themes are captured in the followingtinge from aSyilxman describing his
mistrust in the data available from an upstreamimgicompany, and the subsequent need for the
LSIB to take water monitoring into its own hands:

And | don't really trust their water sampling refsgibecause you can type whatever you
want in those little spreadsheets, and who is gtongilize it? And there’s a reason we
don’t press these things, because it's only becaadee experienced it over and over
again. So unless our own people are doing that wodkdocumenting it, | don’t
personally trust it. They send it [that data] ewasek but | don’t necessarily trust or
believe in it.

Writing of co-governance and self-government, Ge¢2005) describes the existing “crisis of
confidence” between First Nations and the provioicBC where, “negotiating new relationships
must contend with a firmly entrenched legacy ofostien and distrust” (256). This legacy was
evident in the interviews, workshops, and documewews for this research, and | return to the
theme of trust in my discussion of jurisdiction aethtionships in collaborative watershed

planning below.

3.3: Moving forward with collaborative watershed planning in BC

“At the core of co-management is the need to réttie boundaries (real and constructed)
among people, institutions, and environments, at@painovel governance arrangements to
foster sustainability” (Plummer & Armitage 2007: 83

The above section detailed some central obstaolaswaented by the LSIB and other
First Nations in colonial water governance in B@ag, providing a sense of the ‘initial
conditions’ upon which a collaborative watersheahping approach would build. In section 3.3,
my concern is with dynamics, opportunities, andflectimg elements of collaborative watershed

planning approach, integrating a discussion of bas/model could address and/or further
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entrench the issues discussed previously. Spdbrfit@onsider three themes: watershed border

selection and scale, jurisdiction and relationshapsl capacity and knowledge integration.

3.3.1 Rethinking boundaries between environmemnésvidg new borders, responding to

context?

Throughout this research, | heard various narratareund the idea that watersheds
could correlate as more appropriate water govemaneas for First Nations than the existing
political borders that demarcate colonial wateregoance in BC. Across Canada, there are
several examples of First Nations adopting watersioeindaries as aspects of, or ‘guiding
markers’ for, water planning and governance pragssuch the Assembly of First Nations’
Draft National Watershed Protection Strategy; thioh Intertribal Watershed Council, and the
Xeni Gwet'in Chilko Roundtable Watershed Plan. Atesty general level, support from First
Nations political organizations for watershed-bagedernance can be read in the ratification by
the First Nations Summit, the Union of BC Indiani€l$, and the BC Assembly of First Nations,
of a Collaborative Watershed Governance Accordfor(Fraser Basin Council 2012). A few
interviewees in this research explicitly descrilieat ‘natural’ watershed boundaries align with
the boundaries of different First Nations traditibterritories in BC. Following from this, it is
suggested that watersheds could be units of goneerthat more closely resemble divisions of
Indigenous authorities in the province (though saig@darallel cannot be assumed to hold true in
all cases, as | discuss below). One intervieweelwed in provincial First Nations fisheries and
water policy illustrated this concept:

The interesting thing, too, is that when you lobla anap of BC with the
rough approximation of First Nations in BC, notta@ community level but at
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the nation level, a lot of the time those coincidth, or line up with, the
watershed boundaries. So it is kind of a natuigtirtition between areas. So
potentially if things were done on a watershedaogé watershed basis it kind
of lines up nicely with the areas that First Nasi¢rave authority and
jurisdiction in as well.

As she suggests, transitioning governance to wadrareas within which distinct First
Nations hold authority is a potential responséntodoncerns described above about existing
policies not responding to local conditions andegoance. ASyilxcommunity member shared
corresponding ideas that considering the entiral&ameen River watershed better encompasses

the extent of her concerns about water:

Well all over, in the whole watershed, is a conc&ecause we’re not the
only ones. We have family and relatives downstrddspnunderstanding is
that the watershed is the extent of our concertisgavest. It's a large area,
right? | would think that if we are ever lookingvaater governance that is
what we are looking at, at a minimum.

Writing in a compilation orf€anadian Perspectives on Integrated Water Resources
ManagementWilson (2004) presents a similar line of reasgnin

The remarkable correlation between the Treaty bates negotiated in past centuries
and the drainage basin boundaries recognized togdgpvernments and watershed-based
planners are based on the original First Natiowet routes, the water highways that
Aboriginal - and later non-aboriginal cultures eddo travel for exploration and trade.
Furthermore, watersheds often identified the histooundaries of the various First
Nations. Using the watershed and Treaty boundagesmeans to organize themselves,
First Nations would be relying on ancient tradigdno facilitate their participation in the
21st Century; an example of traditional knowledgferiming modern times (78).

Though | cannot provide a detailed analysis ofaberlap between territorial and watershed
boundaries or comment on the extent to which diffeFirst Nations share this viewpoint, | do
want to insert a critical angle on the topic andgast that the “remarkable correlation” is

perhaps not as clear-cut as Wilson (2004) impAsspreviously noted, although the watershed
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is often conceived of as a natural or intrinsicgany, watershed boundary selection is best
understood as a social and political decision (@ada&akker 2014; Cohen & Davidson 2011).
This presents two scalar issues that may blurax deerlay between watersheds and First
Nations’ traditional territories BC. First, thereedinfinitely nested watersheds” (Cohen &
Davidson 2011: 2) that encompass a vast arrayabdésand areas, from those that define a small
creek, to others as large as the Fraser Basinn8getitere are several scales and axes along
which the 203 First Nations in BC are organizeddiffierent aspects of governance. Some First
Nations continue to work independently as individuends, while others have grouped into
tribal or nation alliances and treaty groups suctha Coastal First Nations or the Coast Salish
Aboriginal Council (Kotaska 2013; Low and Shaw 208lbrman 2012). Thus, the governance
scales and territorial boundaries within which ENgtions operate and engage are highly
variable across the province and do not necessanhgspond to particular watershed areas.
Further complicating the matter is the issue ofrlaypgping and competing claims to territories
between First Nations in the province (Kotaska 20A3 Phare (2011) describes: “In any given
region, there may be multiple claims by differemsENations to the waters. These First Nations
may have different, and competing values, rangiogfconservation-oriented perspectives to
development and full exploitation. Further, eactstANation may have a different strength of
claim to water rights in an area, and this wouldent be determined” (14). While the general
correlation between watershed boundaries and ivaditterritories has been identified,
including by interviewees in this research, giviea vast array of watersheds and scales of
Indigenous governance in BC, the selection of baued is not a clear-cut or apolitical process.

In the event that a given watershed border is pptapriate, it could have the same effect on
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First Nations as any other boundary or border iraddsy colonial governments (Norman 2012,
2015).

In addition to the potential resemblance betweetemsheds and traditional territory
boundaries, a few interviewees also suggestedhbailace-based and integratationale of
watershed management could be a more appropripteagh for Indigenous water governance
in BC. Wilson (2004) again is optimistic on thisifip suggesting that such an integrated
approach “mirrors” Indigenous worldviews around evagovernance which, broadly speaking,
take a holistic perspective and look beyond huneaith to include the health of all elements in
the environment that also rely on water (Wilson20While | did not hear such explicit
suggestion during interviews, workshops, and fammbetings that watershed management
mirrors ‘traditional’ knowledges and modalitiesgdvernance, there was significant dialogue
around the need to consider water issues from a mtegrated and upstream-to-downstream
perspective. Working at the watershed level colls taddress some of the issues of
fragmentation discussed above and provide a spadarst Nations to assume a greater role in
sourcewater protection planning beyond reserve tarigs. In the Similkameen, an integrated
watershed-based approach was emphasized in retatworries about water quality and
contamination from upstream industry, such as thep€r Mountain Mine and the proposed
Fortis Hydroelectric Dam. Orgyilxinterviewee commented on the importance of addrgssi
water quality at a watershed-scale:

Primarily because it all flows down to our homemdan this is a map of the watershed.
Everything that happens in the valley drains irgeehand all of our people live down
below at the very bottom of the valley. So anythimgt occurs anywhere else in there is
one way or another going to reach us. It might lpesté drop in the bucket at the top but
with all the drops in that bucket, by the timeetgjto us it's a full bucket. And that's
what we have to be concerned about, mostly. | tthak by the time we get and have
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access to [water], and it's not just us it's alk&#remeos, all of Cawston, all of the towns
where people live along the way, we are all gombe affected by it.

In a family meeting on the Ashnola reserve, anothember shared similar thoughts about the
need to consider the entire Similkameen watersheddress cumulative impacts on water:

And the other thing that we have to think aboutermms of long-term water issues is the
cumulative impact of every mine that happens, edary that happens, and every other
industrial business that happens upstream frordieshave to look at every issue from a
point of view that it is not only impacting for wihhat specific business is doing, but
also what on top on everything else, is impactingeécause the government tends to
look at every mine, everything that they do withisilo and just consider those impacts,
but we are not considering the cumulative impacid Avhat happens as a result of ten or
fifteen impacts to our water systems, to all therlges that come into the Similkameen
River.

This section has highlighted different dimensioha watershed approach that may
present opportunities for First Nations in watevegymance in BC, including potential alignment
between territorial and watershed boundaries, acaorporating an integrated perspective on
context-specific water quality and quantity issuasexploring how the watershed concept has
been interpreted and employed strategically aseésof Indigenous water governance
planning processes in BC, | add an additional l&y&2ohen’s (2012) critical intervention in the
watershed governance debate which highlights etesbof watersheds as conceptually
malleableboundary objectsThis is understood as, “A common concept inteégatelifferently
by different groups..cohesive enough to travel among different episteaommunities, and
plastic enough to be interpreted and used diffgrevithin them” (2207). Thus far, the
discussion has failed to consider the ways in wkmine First Nations as distinct ‘epistemic
communities’ are adopting and interpreting the wsited concept. However, despite the uptake
of the watershed approach by several First Naiiotize province and across Canada, it should

not be taken as a given that watersheds are ualiyeappropriate for all First Nations as units
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of governance. Such generalizations are elusivicpkarly given complexities around
watershed border selection and the diverse arragadés and boundaries within which distinct

First Nations in BC are organized.

3.3.2 Rethinking boundaries between people andutisns: jurisdiction & relationships in

collaborative watershed planning

Writing of co-governance generally, Goetze (200&galibes that this approach “... is
not only about improving the management of res@yrités also about negotiating and
redefining relationships between people with vagyimterests in, and varying degrees of
authority over, the resource(s)” (248). In thisteet | take an exploratory look at how tensions
around strengths and scales of authority in wateemance (as previewed in sections 1.3.3 and
3.2.1) are already playing out in the relationslupsveen First Nations and provincial and local
governments in collaborative watershed planningpleasizing that these dynamics will require
ongoing negotiation in the future. This discussitegrates several segments from interviews
with the LSIB and others, as well as document reyte illustrate various perspectives on the
jurisdictional elements of collaborative watersipéghning. Overall, interviewees reflected a
great deal on this topic, with consensus that thezeno easy answers as to how to proceed.

Dimensions of scale are again complicated in camsid First Nations’ jurisdiction and
authority in the context of collaborative watersipdahning. Cohen and Davidson (2011) note
that “The watershed approach represents both engag from municipalities and a scaling
down from nations, states and provinces...” (4). ligh these shifts are straightforward
enough as they pertain to colonial governmentsditeetion of governance rescaling is less

clear-cut in the case of First Nations’ authorAg. has been made abundantly clear, First
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Nations are not stakeholders or local governmdnisrather function as a government that
negotiates with the Crown. At the same time, destiirst Nations have strong and unique ties
to, and governance powers over, specific landsaatdrs. One interviewee from the Okanagan
spoke to the tensions of this jurisdictional ‘sgal@ping,’ the simultaneously local and
government-to-government nature of First Nationb@iity:

But First Nations have the jurisdiction and auttyoat the local level. So that is the other
piece of the pie, the difference in the structaréhe governance of First Nations and the
governments of Canada or BC. The strength of aityhisrdifferent. That is why it is

very difficult for First Nations to be doing things a BC-wide scale. For instance, my
rights as an Okanagan don’t transfer anywhereielde province and can’t necessarily
be applied anywhere else across the province eitheome cases they do very
generally. But my rights around water or fisheaes specific to the Okanagan.

Relatedly, the question of who has legitimate femathority in the scenario of co-governed
watershed entities is also a point of contentian.ifstance, the National Chair of Aboriginal
Economic Development writes in her submission eoWSA:
First Nations as rights holders should be ablesgohiate Shared Decision making
models so that their rights are not competing aitlusers in a watershed or be just one
of a committee. Working collectively together isgantant to bring everyone’s interest to

the table, but in the end, it should be First Naioterests as priority in order to protect
their rights enshrined in s. 35 of the Constitutfant.

Although Sayers is explicit that at the end ofdlag, First Nations should have the strongest
position in any collaborative watershed planninguagement, it remains to be seen whether or
not such provisions for “First Nations interestgasrity” will be adopted under the WSA. A
natural resource consultant working in the Similkeam further contemplated how the province’s
claims to jurisdiction and ownership of water cootanpromise the legitimacy of devolved

watershed boards from the outset:
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It is interesting because it would have to be thatNation or Band would have a
decision-making authority over whatever decisiomskeeing made, whether it's a co-
management-type of approach with the other autbsriand it has to be equal, right? So
one of the challenges is well, does the provin@néwave the authority to delegate any
governance to First Nations? So they can’t redtiyhat. There is going to have to be
some kind of relationship where the province andtMlations say well, “for these
decisions we can't delegate but we offer...” | ddaibw how that will work. That will
take some thinking.

While there is extensive commentary on the relatiges and frictions between the
province and First Nations in colonial water gowarce (see, for example FNLC 2011; UBCIC
2010; von der Porten & de Loé 2014), less attertiesbeen given to the interactions between
First Nations and local governments in BC. Giveat thoth local governments and First Nations
will be at the table in a scenario of collaborativatershed planning, and furthermore that local
governments across BC are already spearheadingsivatebased initiativés it is worth
exploring some dynamics of this relationship. WE&I804) notes that relations between First
Nations and local governments are still in reldyivaarly stages: “Historically, in Canada, First
Nations and local government have had a distaatioelship in that they experienced little
interaction with each other. When there has betationship it has mostly centered on
servicing agreements where local government prevenicipal services to the neighboring
reserve community” (20). Today, however, more esitenrelationships and partnerships are
emerging between municipalities and First Natighisr&ém 2002; Wells 2004). For instance, in
2013, three bands in the Okanagan, the OsoyooanigAnd, LSIB, and Penticton Indian Band,
signed a protocol agreement with the Regional Bistf the Okanagan-Similkameen, which
“provides a framework for formalizing a GovernmémtGovernment agreement.” One man,

explaining the protocol agreement, suggested ttiaiwgh the gesture is meaningful, the

1 See, for instance: the Cowichan Valley Regionatiiit Watershed Planning Initiative and the KeRlger
Watershed Management Plan by the Regional Disifistootenay Boundary.
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government-to-government stipulation is more synatblan anything since this type of
obligation to “give due diligence to First Natiorddes not rest with local governments but
rather with the Crown. Another natural resourcéceffin the Okanagan recounted the stumbling
blocks involved in collaborative work with the maipalities and regional districts, where
differing scales and strengths of authority cardamprogress even when there are strong
intentions to work together:

It is good, you know, every band is trying to waevith the local municipality the best
they can so that they have a better working redatigp. And when it comes to issues
such as water, that’s so big that it has to beetf@mreverybody in the community, Native
and non-Native. So they are trying hard to do tAaa Nation level, every time we look
at interacting with regional districts we have ®uJery cautious because we can’t
recognize that level of government. We call it gowmeent-to-government, because we
are federally mandated, and we have deal withétlerfl government when it comes to
every issue like that. Basically we haven't sigaddeaty, we haven’t done anything, so
basically all the lands within the province aresENations’ lands. So that causes — every
time we want to talk with anybody — we have to bencareful with Aboriginal title and
rights, and signing over, consultation, and jugsdn.

The Similkameen provides an interesting case @asting watershed initiative between local
governments and First Nations. The LSIB and theided) District of the Okanagan-
Similkameen have recently started working togetimea Similkameen Watershed Plan. This
plan is headed by the Similkameen Valley Planniog&y (SVPS), of which the LSIB is a
member:? While the plan is still in its early phases, artblnot claim to know the full extent of
dynamics and relationships involved, it is produetio look at the factors shaping negotiations
thus far. A LSIB member described that being pathe SVPS watershed initiative is
potentiallyone stegowards greater proximity to decision-making arowader: “So obviously

the band was very smart and wise to recognizesitiatg and being part of the society is

2 The Upper Similkameen Indian Band has pulled étihe process for unknown reasons.
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strategically very important for saying, “hey, want to be a decision-maker in this valley.”
This staff member emphasized that establishinggeicollaboration has not been
straightforward, that building and maintaining tleétionship requires ongoing commitment,
and that it can still be a struggle to be invole¢a strategic level:

So that sort of has been the last struggle inabiylear with the LSIB at the SVPS table,
is to help them to understand that we need to nmgfully well, not consulted, but
engaged to do this work in this watershed plansingtegy. We worked hard to get a
piece of that which we managed to finally do. Itsveabit of a struggle, because of
understanding of what governance at that table mean

However, despite these challenges, she conveyauative sense of progress in working with
local government on this watershed plan:

At the SVPS table so far it seems to be workingugrl mean we are still new in the
process but we are and we appear to be workinghtegeso | would say we've made
some really good ground at that table. | mean tweyt sit there and assume that because
you are an Indian you approve for the band. They moderstand that that is consultation
that has to happen at a different level, but weltsgee and we are participating in this
information.

A non-Indigenous SVPS board member expressedittiention to work closely with the LSIB
throughout the process:

Out of the terms of reference we developed a giesugh the Regional District, and
LSIB parallel to us doing their First Nations pexspves in a similar fashion that will
ultimately be integrated into the terms of refeeeand the final plan. They are doing
something that will feed into our plan, and nobetke should do it. First Nations should
do what they do, and we do what we do, and we &okfrom sort of an umbrella
perspective. We have every intention to not go dreye without First Nations. Period.

As the Similkameen case suggests, at the hearbwihign forward with collaborative watershed
planning are the basic requirements of time araticgiship building to move beyond the “crisis

of confidence” (Goetze 2005) and establish trudt@apacities for collaboration. For instance,
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one non-Indigenous water board member in the Olkamegjated that a mutual lack of
understanding of both water board functioning aaddogovernance is currently a major barrier
to working together. Another interviewee involvedrirst Nations fisheries and water
governance highlighted that putting agendas asidecritical starting point for moving forward
with collaborative watershed planning:

And it's about relationship building and understawgddifferent perspectives and what
other peoples’ needs and drivers are. And how t@ymunicate. So to me that is always
the most important part of the process, if you gjaend the time building the relationship
without worrying too much about what the objectiaes, or without trying to worto
something. But if you can be flexible on the timaatil everybody understands each
other, andhenyou work together towards a series of common o¢bes and goals that
you work to.

An additional challenge to long-term relationshipléng, however, is the short Band Council
election cycle imposed by thedian Act wherein the default is for a new Chief and Colunci
election every two years, although First Nations waw set a different cycle. This has been
identified as a major disruption to continuity etership and relationship building (Standing
Senate Committee on Aboriginal Peoples 2010).

In summary, although Brandes and O’Riordan (2014 patimistic that, “The Watershed
Entity model outlines a potential starting poinrégoncile and integrate both Aboriginal title
and Crown sovereignty for watershed governancey, (i& clear that this will not be a ‘quick
fix.” This section has outlined a host of issuesuaid contested lines of authority and jurisdiction
with which collaborative watershed planning wiilldtave to contend. The province’s authority
to delegate collaborative watershed planning irfilseplace is questioned; there is skepticism
over whether there will be adequate provisiongfawer-sharing and observation of First

Nations’ authority; and collaborative work betwddrst Nations and local governments will
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require time and commitment to relationship buigitrust, and developing acceptable terms of
reference. Following Goetze (2005) on co-governasieeh arrangements will only be
empowering to the extent that they “facilitate éxercise of power historically held by
Aboriginal peoples in managing their resourcesusraomous nations” (248). Similarly, the
legitimacy and acceptability of watershed entitiglé rest on the extent to which provisions are
made for power-sharing and decision-making authdoit First Nations (Kotaska 2013; von der

Porten & de Loé 2013a, 2013Db).

3.3.3 “Always having to fit into someone else’s Molew”: collaborative watershed planning,

capacity, and ongoing colonial control

As discussed, capacity limitations in terms of tistaff, and resources are a significant
day-to-day challenge for many First Nations in ogddwater governance and management.
Given the existing constraints, resources neea forbvided for First Nations to assume a role at
a decision making level. For instance, a staff memfitom the Akisgnuk First Nation in the East
Kootenays related a sense of being stretched toadtengage with the local watershed
organization:

We get clobbered, and | mean | kind of laughedas$ ¥eeling so overwhelmed. And so
when Lake Windermere Ambassadors called me, | ustssjvamped and | have a pretty
lean staff. And | brought it up in the staff tabiénking that we should, you know,
definitely sit in on that. But we are maxed outv#s just another, “Oh my goodness we
have to deal with another government group?” $adtverwhelming for us because we
deal with a lot.

A LSIB member echoed similar thoughts about the S\&milkameen Watershed Plan:

We want to get along with the [Regional Distrietle share this area together. You [the
Regional District] need to stop trying to plan oro@n land what you are going to do
without telling us. Because there is a good shifinderstanding to realize it is easier to
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work with us than to not work with us. So it’s j@asmatter of — they have tax dollars and
capacity to fund that position, whereas for usaweeha dedicated person who works in
that position with them, we would need to find tagacity for it. So there are still some
of those traditionabarriers to being able to participate fully int@ tmeaningfulness to
that agreement.

In their work on watershed co-governance and manegein the New Zealand context, Tipa
and Welch (2006) have problematized similar dimemsiaround capacity as an impediment to
Maori participation in basin governance. They higii that cooperative management,
predicated on the ideal of “interaction betweenatgartners in decision making” is unsatisfying
insofar as it “omits to explain how equal statud agual participation are to be realized when
one partner has greater access to funding, stafixpertise, statutory powers, and functions”
(382). Tipa and Welch (2006) further stress thatHe meaning of equality requires careful
definition. Where the partners to a collaborativenagement agreement are a government and
indigenous people, there is manifestly not equatitierms of available resources” (388). Such
considerations are equally at the forefront indbetext of collaborative watershed planning in
BC. As Brandes and O’Riordan (2014) summarize: drmal resources will have to be provided
to engage First Nations and build their capacitgddicipate. Although challenging in today’s
economic climate, commitment and sharing of loeaburce benefits to ensure sufficient
capacity to be involved and effectively participatdikely required for co-governance
arrangements to work” (37). One interviewee | spokb suggested some potential options for
funding these positions, including equitable shaphresource revenues, where, for instance,
water license holders with licensesSyiilxterritory would pay licensing fees not to the
provincial government but t8yilx governments. Kotaska (2013) has also proposeddaimd

resource revenue sharing which addresses histamjoatices:
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| would suggest that the goal in revenue sharimptsequal’ distribution between
Indigenous and non-Indigenous people, for exampla per capita basis. The goal is
also not to protect settlers’ and their governmentgent economic positions. A ‘fair’
sharing means that settlers and their governmevis to diminish their economic
positions and opportunities—to give things up. Assing past injustices toward
Indigenous peoples—the taking of their lands, reses) and economic opportunities
even within the imposed economic system—requirasttiey be entitled to a greater
share now (103).
In sum, capacity issues must be addressed befwenario of collaborative watershed planning
at a watershed scale will represent a step towadts meaningful First Nations participation in
colonial water governance (Brandes & O’Riordan 20h der Porten & de Loé 2014). This
includes shifting the onus on capacity developni@ntollaboration onto colonial government
institutions as well, which | will return to below.
While there is recognition that capacity in ternmi$umding, human resources, and
technical knowledge is a prominent concern foratmrative watershed planning with First
Nations, Nadasdy (2012) writes that such callsépacity development in the narrow sense

have problematic undercurrents:

This same paternalistic subtext is evident in by taken-for-granted calls in the
Canadian self-government discourse for First Nationbuild capacity, a euphemism for
Euro-Canadian-style training that will enable thienserve as the bureaucratic
functionaries increasingly required by land claind &elf-government agreement as if
they had not had the “capacity” to govern themsehefore the arrival of Euro-
Canadians (529).

Although Nadasdy (2012) is writing of the land oigiprocess, his argument translates into a
critique of collaborative watershed planning aslwelrgue that the consideration of capacity in
collaborative watershed planning needs to be broati®o include the realm of knowledge
integration and translation: who is being askespak whose language, and on whose terms

and knowledge systems is collaborative watershaadnihg proceeding? With increasing

102



recognition of Aboriginal rights and title; growirgominence given to the notion that
interactions between colonial governments and Nagtons should be on a government-to-
government basis; and a proliferation of naturabtgce co-governance schemes, “First Nations
have had to learn completely new and uncharaatevistys of speaking and thinking” (Nadasdy
2003a: 2; see also Natcher et al. 2005; Natchea®$2007). Kotaska (2013) has documented
that this has generally held true in emerging ceegoance arrangements in BC, where
“provincial structures and processes dominate” (38Be also adds an important and more
nuanced perspective that knowledge integratiomisn entirely one-way transfer: “In the BC
case, Indigenous and non-Indigenous knowledgeddwews, systems of governance, and
strategies of engagement have continuously inforeaeth other from the beginning of First
Nation-Crown relationships” (345). Turning to wasgecifically, given the heightened
prominence of collaborative watershed planning \witist Nations as a future governance
model, First Nations now face a likely ‘onslaugbitrequests to participate in collaborative
watershed planning processes. An interviewee iragbla provincial First Nations fisheries and
water policy articulated her preoccupation thastANations will be pushed to work in a
governance framework whose foundations and ra@sn@grive from colonial governments and
Western science perspectives, leaving little spackdigenous knowledges and
conceptualizations of governance. | am includirfiglletranscript of her words below to let them
speak for themselves:

But the thing that | worry about is that if theretgto be more watershed based
planning and First Nations are engaged at that,leaévays just worry
about...it's wrong to say thability or theknowledgedhat people would need to
have coming into a planning process like that oramagement process. And
again it is sort like the situation where as atfations [person], | have to fit into
someone else’s worldview and how they think or llo&y manage and how they
plan.
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So the thing that | worry about is how successfalthese things going to be if
people come into these processes with differestaetxperience and knowledge
that may not be recognized by the other partiesergroup? The challenge for
First Nations will really be, if | could think aheé&o who | could foresee being
involved in these things, if they don’t have sonm@pbwho has a technical
understanding of sort of a western science techmeaagement perspective, it
will be hard for First Nations to have to engagé/at that level. But | think that
First Nations bring a wealth of knowledge in th@Wihedge that they have about
the landscape and the territory which might nothia¢ compatible. But that
doesn’t mean that it is not as valuable. So | thiingk the knowledge systems that
will be used going forward, will they be respected recognized within the
planning process?

| worry about that. Are we setting people up td&ven you know, going to
school, you are learning something new, it taklemg time to get up to speed.
Depending on what the topic or what the issud mmjght take you a couple years
before you become comfortable with the processvatidthe language and
before you feel comfortable to really speak up padicipate.

This summary and analysis integrates two main s#ua require attention. First, expressly
foregrounded is imbalance in the direction of acemdation in watershed co-governance: the
concern that First Nations will have to continuattapt to the terms of water governance
processes under the control of colonial governmeetsus placing the onus on colonial
governments to adapt and more closely follow amgknbus approach. As such, a power
imbalance is embedded within the process from thget. Relatedly, this interviewee raises the
difficult question of whether and how spaces wiilsé within watershed entities for First
Nations’ experiences, knowledge, and viewpointserivileged or considered on equal
grounds as Western knowledges. While there is finittee statement on how this will unfold

in BC, it is helpful to look at other cases of wateed co-governance with Indigenous peoples in
other areas of the world. Bark et al. (2012) hasscdbed that in watershed co-governance

entities in Australia and the USA, Indigenous knedge continues to be pushed to the margins:
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“While water planning now places a greater reliancalecentralized arrangements and
processes, these regimes have struggled to réflgcivater claims are vested with religious,
cultural, and economic significance for Indigensosieties” (169). Similarly, recent research on
knowledge integration in five collaborative watezdlgovernance arrangements in Nova Scotia
found that:

One type of knowledge that does not seem to hage bged in the collaborative
processes studied was Indigenous knowledge. Tlas an¢hin which the five case study
organisations functioned overlapped the traditideaitories of numerous First Nations.
Whereas the small-area MRA [a watershed group]rtegdaving willing local First
Nations representation, evidence from both othellsanea groups, GDDPC and the
HRAA [other watershed groups] did not mention Fisttion participation at all (van Tol
Smit, de Loé & Plummer 2014: 13).

As several panellists at thNgatersheds 201donference emphasized, Indigenous knowledges do
not just relate to detailed practical knowledgewttm®rtain aspects of water management that
can be integrated as ‘sources of data’ into wagergilanning processes. Rather, they are
complete and contemporary body of knowledge an@&gmnce that encompasses science,
education, politics, conflict resolution, institoris for decision making, forms of passing
knowledge, among other things.

Attention must be directed athois in control and running collaborative watershed
planning processes, aifcand howIndigenous knowledges are being privileged. Aftewer
sharing and authority are established, identifygngnts of intersection between two equivalent
knowledge systems will be a key direction in cotiedtive watershed planning moving forwards.
For instance, one natural resource consultantarstmilkameen suggested that the En’owkin
process, &yilxapproach to decision making, could be enactedmilwatershed planning

process:
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One of the things | am thinking is that a [watedsevernance] model we would build
with First Nations engagement that includes angadous method, whether that's around
decision making or conflict resolution, such asEméowkin process that could be
incorporated into the terms of reference or protessthe board informs.

While there are no easy answers as to how to thegblaying field around these
daunting areas of capacity, knowledge, and accomatiardin the context of watershed co-
governance, | start from Kotaska’s (2013) point,t/orking together also requires each side
to (try to) understand the other’s worldviews ange@nance systems and engage with them to a
greater or lesser degree, depending on the moaelgbvernance” (341). To achieve more just
and effective collaborative watershed governanasatgr onus needs to be placed on colonial
governments to engage and build capacity to bettderstand water governance approaches
forwarded by First Nations. For instance, as Tipd @&elch (2006) highlight, “More significant
[than resource/revenue disparities] is the neebldbly government and indigenous peoples to
develop their respective capacities for collaborati.where they are in practice much closer to
being equals” (388). It is also important for codrgovernments and institutions to respond to
and learn to work with the many water governanoegsses and strategies that different First
Nations in BC are developing, such as8ydx Water Strategyrhis will likely include both
strategic engagement to gain state-based recaogwitiovater rights and pursuit of Indigenous
alternatives outside of the rights framework (Wilst014). For instance, one member involved
in Syilx Water Strateggutlined a vision of how this process could unfold

Within this year we are going to be getting feedibaoout the policy we developed, and
at the end of this year we will be able to use mgage with provincial and federal
proponents and regional districts, and say: “thigur viewpoint and this is how we want
to manage water.” And | think it is just going tau$ a dialogue between people. So it
will help as a starting point. Like “here’s our wipoint, here’s your viewpoint, and let’s
figure out how we are going to deal with it.” Satlk a really big hope. Because right
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now we are not talking about anything. Here’s caliqy, here’s our viewpoint, and how
are we going to work together to come to theselairtevels, right?

Throughout this research, when the topic of capaeits raised, there was also extensive
discussion about the importance of youth and bugidiouth engagement into water management
and planning moving forwards. Several programshare emerging to build youth leadership in
water, including the Centre for Indigenous Envir@mtal Resources’ outh Water Leadership

Program.| will return to this with more detail in the conding chapter.

3.4: Conclusion

Against the backdrop of growing emphasis on collathree watershed planning with First
Nations in BC, including in the/ater Sustainability Acthis chapter has addressed the question:
Based on the existing state of colonial water go&ece in BC (Part 2): what are some of the
implications of collaborative watershed planning Farst Nations (Part 3)? This research has
documented that the existing colonial water goveceasetup for First Nations in BC is flawed
in many ways, where key issues share@pyxmembers and others relate to jurisdiction,
decontextualized policies and fragmented authoc#pacity, and trust. With these concerns in
mind, collaborative watershed planning approackents both potential opportunities and
ongoing complications. On the strategic side, thgevwshed concept is being employed by First
Nations across BC and Canada in their water plgnpiacesses, with suggested linkages being
made between watershed borders and traditionébiges, as well as support for the holistic
rationale of the watershed approach. However, pachllels should not be taken as a given,
since there are multiple scales and different bated defining watersheds and areas of First
Nations’ authority and governance in BC. This dgstan is a noteworthy contribution to

watershed governance theory. Further, complica@ooasnd jurisdiction and power sharing will
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require ongoing negotiation, including concernswlprovincial assertion of jurisdiction over
unceded Indigenous territories and persistent@a@ssaround First Nations’ authority, all of
which can constrain effective collaborations betwEgst Nations and local and provincial
governments. Third, discussions need to continaerar capacity building for both First Nations
and colonial governments in collaborative waterghleadning approaches, with greater onus
placed on colonial governments to adapt to and waitk Indigenous processes and governance
strategies. Overall, provided First Nations’ expedes with colonial water governance, shaped
by colonialism and the current political contekistchapter argues that existing colonial
governance failures will not be addressed by aboliative watershed planning model. Where
full Indigenous territorial governance or co-govamoe is the goal, the adopted measures in the
WSA fall well short of these models, resemblinga&asl collaborative planning with no
disruption to existing power imbalances. A key d¢desation moving forward with collaborative
watershed governance with First Nations is time @rdmitment to relationship and trust
building, and developing acceptable terms of refegewnith both provincial and local
governments. Each of these levels of colonial gavent holds distinct responsibilities and
obligations to First Nations that currently are oohsistently being fulfilled, which undermines
the effectiveness of any collaborative watershaghmihg process. Explicit observation of
Aboriginal rights and title is needed, as is a catmmant to sharing of power and authority,
where Indigenous laws and decision-making areast len equal terms with those of provincial
or federal governments. Finally, it is criticaldbift the onus to colonial governments to respect
and respond to First Nations’ water strategiesthadliversity of ways in which First Nations

are choosing to participate in water governance.

108



Chapter 4: Conclusion

“We have to start somewhere together” (Okanagamuratresource staff, April 2014)

“When we say “give it back” we're talking about Hets demonstrating respect for what we
share — the land and its resources — and makinggthright by offering us the dignity and
freedom we are due and returning our power and landugh for us to be self-sufficient”
(Alfred 2009: 155).

During the time of writing of this thesis, two magvents have raised the profile of
Indigenous struggles against ongoing colonial inges in Canada. The firstlidle No More a
grassroots Indigenous movement which rapidly gamechentum in Winter 2012-13 and
sparked hundreds of protests and actions acros®tirary in a call for resistance to colonialism
and to “honour Indigenous sovereignty and to ptdtee land and water.” Among the eight
federal government Bills which sparked the iniiitrings ofldle No MorewasBill S-8: the
Safe Drinking Water For First Nations Atdle No Morequickly became one of the largest
Indigenous movements in Canada (IdleNoMore 201#h s powerful messages of Indigenous
sovereignty, environmental protection, and a restming of the relationship between
Indigenous peoples and Canadlhis clear rejection of colonial water policies kit theldle No
More movement demonstrates the fundamental importane&atafr within Indigenous work
toward self-determination and territorial goverran& second significant event in 2014 was the
Supreme Court of Canada’s recent landmark decmiaheTsilhqot'in case, which formally
declared Aboriginal title to a specific area offAlgot’in territory. With this ruling, the
Tsilhgo'tin Nation has exclusive authority to deeithe uses of title land and who benefits from
that land. This case further confirmed the requéeetiior colonial governments to obtain a First

Nation’s consent to carry out development projéuas impact title lands. Although the
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Tsihlgot'in case affirmed the problematic provisitiat colonial governments can infringe on
Aboriginal title if the infringement can be juséfl, the case has been hailed as a major victory in
the lengthy succession of legal challenges sined 870s addressing Aboriginal rights and title.
Both Idle No Moreand theTsihgot'indecision directly challenge colonial governments’
continuing denial of Indigenous rights to self-aetmation and territorial governance, and both
point to the fundamental need to restructure m@tatips between Indigenous and colonial
governments in Canada.

Within the context of these critical calls for sstic change, this thesis represents my
attempt, however small, to contribute to a criticahversation about colonial water governance
in unceded Indigenous territories in BC. This thgsbvides a commentary on the contested
realities of First Nations’ interactions with colahwater governance, including the existing
barriers to effective and meaningful First Nati@mgiagement in current water governance
processes in the province. In the chapters ab@assdoprimarily on work with the LSIB
community, of theSyilx Nation, | provided a broad overview of pastlgresent interactions
between First Nations and colonial water governam@&C, exploring various elements that
together feed into this complex and often turbuteptc. With increasing legal recognition of
Aboriginal rights and title and growing calls far-governance arrangements with First Nations,
there is heightened attention to the requiremattRirst Nations must have a central role in
water governance. Such requirements, however, martilfilled within the development
process or the content of BC’s n8Mater Sustainability Acepproved earlier this year. | want to
reiterate that this research does not capture pledenaccount of the types of experiences and
interactions with colonial water governance witthie Syilx community or between First Nations

across the province. However, common themes doaapipeughout, and | hope that the
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discussion will be of interest to both First Nasamd colonial governments in their respective
and combined efforts to shape more just and effeatiater governance moving forward.

In Chapter 2, motivated by the prominence of cameémwas hearing about water
licensing and fragmentation in existing coloniak&ragovernance, | explored the historical
precedents of colonial water governance in BC perigto the establishment of reserves and
application of the First in Time, First in Rightdinsing system. This chapter shed light on the
critical role of reserve creation in shaping tweneénts of the colonial water governance
context. First, the application of First in Timerdtin Right water allocation system by colonial
governments to reserves placed First Nations &agdantage in water access, since reserve
water licenses were left registered far down therjby list in the provincial system. This has
had ongoing consequences for reserve water aceddselihoods, which were resisted
historically and continue to be today. Secondditzeving of reserve boundaries exacerbates the
issue of jurisdictional divides and fragmentatiorcolonial reserve water governance, since
water now flowed over a dividing line that split$tiNations, provincial, and federal authorities.
Although | focus on water allocation and the tramgidary water governance issues associated
with reserves, | also highlighted that colonialiand reserve creation had wide-reaching and
profound impacts on many dimensions of Indigenoagewaccess and governance, restricting
access to the majority of water sources in Indigerterritories and the governance and
ceremonial practices associated with these watdieboln addition, Chapter 2 contributed a
discussion of some existing and future implicatiohEITFIR water licensing. Despite many
submissions from different First Nations voicingithconcerns that the FITFIR system is an
infringement on Aboriginal rights and title, theopince did not heed such concerns and the

FITFIR system remains essentially unmodified inribesWater Sustainability AcBC has

111



continued to avoid addressing the inherent cordtiai embedded within the FITFIR system,
and First Nations’ senior water rights on all watethe province continue to be denied.
Although FITFIR remains a part of colonial watewgmance in BC for the time being, First
Nations’ rights to water — of sufficient qualitycgguantity for existing and future needs — must
be explicitly recognized and protected moving famyancluding in the licensing system. First
Nations must be engaged in the governance of vaiteration, and cultural and spiritual uses of
water must be factored into future water threstaold flow needs standards. While direct legal
challenge to the FITFIR system by a First Natioa Yt to materialize in BC, there is ongoing
litigation in Alberta wherein First Nations are dkaging the prior allocation system. The
outcomes of these court cases will undeniably sifegel how legal action is taken in BC to
force the province to re-rank water licenses shehthe system is truly First in Time, First in
Right and Indigenous water rights hold priority.

Chapter 3 moved the discussion more fully to thes@nt day, first presenting an
overview of existing concerns about colonial wgievernance that | heard fro8yilx members
and others, including fragmentation and lack oleaedo information, capacity, and trust.
Underlying all of these concerns is a fundamerdatestation over sovereignty over water in
BC. The provincial government continues to assereyship over all water in the province,
despite the fact that the majority of Indigenousitiies and waters have never been ceded to
colonial governments through treaty. This undermithe legitimacy of the WSA and of the
province’s calls for collaborative watershed plargwvith First Nations. | subsequently
considered how collaborative watershed planning Wwitst Nations, as suggested in the WSA,
might respond to and/or further embed some of tbkalenges. Specifically, | considered

narratives around the resemblance between watessttettaditional territory boundaries;
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dimensions of jurisdiction and scale that compéaatllaborative watershed work between First
Nations and provincial and local governments; aqabcity and ongoing colonial control.
Overall, I conclude that the collaborative watetspanning suggested by the WSA falls well
short of achieving the goal of full Indigenous wajevernance or watershed co-governance.
There is no challenge to existing power imbalancelgnial governments remain in control of
water governance processes, and it is not cléarsf Nations will have a substantive role in
decision-making. In short, existing governanceufas$ will not likely be addressed by moving
water governance to a watershed scale with colédiloor with First Nations.

Although this thesis has demonstrated that thelohative watershed governance
approach in the WSA is flawed in critical wayssiproductive to envision what decolonized
water governanceouldlook like. Again, | do not claim to have a cleanswer’ here, but rather
present some initial thoughts with an invitatior avish for ongoing reflection. One clear route
towards decolonizing water governance would be tdg/&ull Indigenous water governance. As
Kotaska (2013) describes, Indigenous territorialegnance describes a model in which:

Indigenous nations have title to the land and glictson over the land and resources.
They are able to decide to what purposes the landsesources can be put, including
whether land, resources, or responsibilities alegdged, leased, or sold to other
governments or third parties. Correspondingly, thegide whether and how revenue is
collected and used when resources are utilized (96)

In a scenario of full Indigenous water governamgest Nations would invite colonial
governments to participate in Indigenous water guaece plans and processes, if and as
deemed appropriate by the nation in question. Woisld place the onus on colonial
governments to build their capacities in orderetarh, adapt and work with these Indigenous
water governance plans and processes. Phrasecediffe as Kotaska (2013) summarizes, a key

criterion of decolonizing territorial governance ‘isettler governments supporting the
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continuation of local Indigenous laws and govermanstitutions” (95). These Indigenous water
governance approaches could be entirely interrthllyen, based on Indigenous laws and
governance institutions, or they could draw on sasyects of non-Indigenous knowledge or
governance approaches, as desired by the natibng Smith (2005) and Alfred (2009),
Snelgrove, Dhamoon & Corntassel (2014) describéatmer approach:

Smith (2005) writes, “when we do not presume tbatt[er colonial states] should or will
always continue to exist, we create the spacefliecteon what might be more just forms
of governance, not only for Native peoples, buttfa rest of the world” (17)...In recent
years, Indigenous resurgence emerged to signahipartance of a turn away from
dominant settler institutions, values, and ethiegards Indigenous institutions, values
and ethics of “interdependency, cycles of changlgrte, struggle, and rootedness” (19).

While theSyilx Water Strategig still in its developing stages, it representseffort of one

Nation to build an Indigenous water governanceetng where “the themes expected to emerge
from this work will be the Syilx perspective on tingportance and value of water, how it should
be used and not used, issues with how water igmlyrused and strategies to conserve, respect
and protect water in Syilx territory” (ONA 2014)oTeturn to the interviewee | quoted in
Chapter 3, this person envisions that3ydx Water Strategwill also be a starting point to set
acceptable terms of engagement with local, proairamd federal governments in water
governance moving forward:

We [theSyilx Nation]will be able to use it [th8yilx Water Strategyp engage with
provincial and federal proponents and regionakidtst and say: this is our viewpoint
and this is how we want to manage water. Here’'olicy, here’s our viewpoint, and
how are we going to work together to come to tisaselar levels, right?

Building capacity and resourcing will be criticalthis scenario of Indigenous water governance.
First Nations need to be able to collect resouegemues and finance their own governance,
which could occur, for instance,kirst Nations collected water licensing fees omalter

licenses issued within their territories. The intpace of First Nations youth as current and
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future leaders in water governance was a considesite that | heard expressed throughout this
research in discussions of capacity. Developingamms to engage youth, such asYloaith

Water Leaders Progranmitiative headed by the Centre for Indigenous iEBnment Resources,

is an exciting option moving forward. This programolved youth from the Atlantic, Pacific,
Arctic and Hudson Bay watersheds, with a focuseaiérship development and developing real
solutions to water issues in the youths’ respeatav@munities. The vision for this project
speaks to the vital role of youth in building Ineigus water governance:

This workshop will help youth realize their ownestgths in leadership qualities, which
builds self-confidence, while embracing culture aoence. We focus on youth because
they are the future makers of change in their comtias and we, as knowledge holders,
should share our knowledge to empower the youthdbze their leadership potential.
The future of the health of the lands and wateladngenous communities lies in the
hands of their youth as they will be guardians artl€ Island (CIER 2014).

A second route leads towards decolonized waterosemgance. | will return here to the
criteria for co-governance summarized in Chaptan® elaborate on some ideas about how such
criteria could be met in a scenario of water coagoance. The first point is observation of
Aboriginal rights and title and formal acknowledgamof First Nations as governments
negotiating with the Crown. The First Nations Summakes this point clear in its submission to
the WSA:

The key to creating a better water governance tstrei¢s recognition and implementation
of Aboriginal title and rights, negotiating solut®to public policy challenges directly
with First Nations on a government-to-governmersisgiaand developing legislation and
regulations in collaboration with other First Naiso

The Kunst'aa Guu — Kunst’aayah Haida Reconciliafoatocol establishes a possible model for
how incremental reconciliation of provincial anddlginal title to water could occur. In the

reconciliation protocol, both the Haida Nation @he province explicitly acknowledge their
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competing claims to Haida Gwaii territory. The Haldation asserts: “Haida Gwaii is Haida
lands, including the water and resources, subgetttd rights, sovereignty, ownership and
collective Title of the Haida Nation who will mareglaida Gwaii in accordance with its laws,
policies, customs and traditions.” Conversely, BSeats that Haida Gwaii is Crown land subject
to the legislative jurisdiction of Canada and tiheyince of BC. With these competing claims
made clear, the Protocol states:

Notwithstanding and without prejudice to the afardgivergence of viewpoints, the
Parties seek a more productive relationship aneldyecthoose a more respectful
approach to coexistence by way of land and natasmlurce management on Haida
Gwaii through shared decision-making.

While there is certainly not one prescriptive agmioto reconciling competing claims to title to
land and water, it is possible to envision simlestocol agreements that would both explicitly
acknowledge competing Indigenous and provinciahwao title to water and establish clear
terms for “a more respectful approach to coexisgtétirough joint decision-making. This leads
to a second criterion of co-governance: power slgaaind Indigenous participation in the
process of decision making with substantive orllgdanding authority, where First Nations
achieve the level of authority they desire. Keyemsp to consider include the final decision-
making authority or veto powers First Nations wolddd in the co-governance process; the
level of authority desired by different Nations lwiary and must be negotiated on a case-by-case
basis (Goetze 2006).

Third, a key component of any co-governance apprtizat emerged clearly in this
research is the need to take time to develop anstrespectful relationships at multiple levels,
from the personal to the institutional, betweerstHNations and colonial governments. On the
topic of relationships and engagement between Ratibns and settler governments and

organizations around water governance, it is hétpfdraw on Ermine’s (2007) notion of the
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“Ethical Space of Engagement.” As Ermine writedhéTethical space” is formed when two
societies, with disparate worldviews, are poisedrigage each other” (193), where:

In its finest form, the notion of an agreementrieiact must always be preceded by the
affirmation of human diversity, created by philobaal and cultural differences. Since
there is no God’s eye view to be claimed by anyetpof people, the idea of the ethical
space, produced by contrasting perspectives ofrtnkel, entertains the notion of a
meeting place, or initial thinking about a neutzahe between entities or cultures (202).

Syilxauthor and scholar Jeannette Armstrong also piea@rinspiring vision for negotiation
based on the En’owkin processSwilx decision-making approach:

The point of the process is not to persuade thenmamity that you are right, as in a
debate; rather, the point is to bring you, as dividual, to understand as much as
possible the reasons for opposite opinions. Yospaasibility is to see the views of
others, their concerns and their reasons, whichh&ip you to choose willingly and
intelligently the steps that will create a solutienbecause it is in your own best interest
that all needs are addressed in the community.&\hé process does not mean that
everyone agrees—for that is never possible — isdesult in everyone being fully
informed and agreeing fully on what must take place what each will concede or
contribute.

As both Ermine (2007) and Armstrong (2000) suggastting this meeting place around water
governance moving forward will be a long-term psxthat begins from a place of recognition
of distinctness and efforts to understand contrggterspectives.

As discussed in the preceding section, negotiatingovernance requires both First
Nations and colonial governments to engage in ¢gplagilding. Again, | suggest that the
emphasis should be on colonial governments to bdd capacities to respond and work within
an Indigenous approach, while also transformingéiseurcing scheme such that First Nations
are collecting resource rents on water licensirdy@her water-related projects in their

territories. Lastly, following from Tipa &Welch (2®), co-governance must include: “A balance
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struck between establishing governance structhasehsures a mandated form of interaction
and maintains the right of partners to advocatelfemeeds and interests of those they were
appointed to represent388).For instance, the Northwest Territoriégdrthern Voices,

Northern Waters Water Stewardship Stratetpkes explicit that the strategy does not impact o

Aboriginal and treaty rights:

This strategy does not affect or infringe upon &xgsor asserted Aboriginal rights,
treaty rights or land, resource and self-governragnéements. In the case of any
inconsistency between the Strategy and existirfgtare treaties or land, resource
and self-government agreements, the provisionseofreaties and agreements shall
prevail.

While BC’s WSA has failed to uphold principles a-governance and is problematic on many
accounts in its treatment (or lack thereof) of greious water rights and concerns, Nlwgthern
Voices, Northern Waters Water Stewardship Straiteglye Northwest Territories has set a very
different precedent. The strategy was co-createahbiboriginal steering committee together
with federal and territorial governments. Furtlieg document makes explicit that Indigenous
knowledges and forms of governance will be privéleégn the plan, another key criterion for
decolonizing water co-governance:

Aboriginal people expect to be directly involvediire Strategy, especially the
implementation phase. The appropriate use and deraion of all types of knowledge,
including traditional, local and western scientifice an integral part of the Strategy and
related initiatives.

Some limitations and challenges of this researein baterating. The study was
constrained by the short time frame of a Masteog@am, which at times was in tension with the
need to build long-term, meaningful and lastingtiehships with the LSIB and others with
whom | engaged in this work. | would like to havareed out more extensive work with the
LSIB community, involving more neighbourhood andhfly meetings and use of other
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participatory and creative methodologies. Furthezcognize that additional interviews with
other First Nations, the provincial government, anghnizations working on watershed
initiatives, would have provided a more completd ananced discussion of the existing
challenges and opinions about collaborative watstghianning. An in-depth comparative study
of different communities and their respective fomhgngagement with water governance would
be a beneficial extension of this research.

Overall, there are several dimensions to the emglvelationships between First Nations
and water governance in BC that will be productiveas for future research. For instance, an
interesting line of inquiry will be to assess tlieetiveness and outcomes of collaborative
watershed planning processes developed undé&Wéter Sustainability Acbeginning with the
governance model ‘case studies’ proposed unddetjisation. Exploring the perspectives of
both Indigenous and non-Indigenous members whpatecipating in these processes will be an
important contribution towards gauging the effica¢ysuch models. In addition, it will be
informative to follow the evolution of, and respesdo, the many water strategies and
governance approaches that different First Natemngss BC are developing, including Blx
Water Strateggurrently being finalized by the Okanagan Natidhafice. Looking outside of
the BC context to consider and compare differeavipcial and/or territorial water strategies
and First Nations’ engagement in provincial wateliqy development would also be a worthy
area to explore in greater depth in future resedafitally, a systematic review of the array of the
existing capacity building programs for First Nasoand colonial governments and institutions
in water governance would help to build a picturéhe types of approaches that resound with

those currently engaging in water governance.
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Building more just and effective water governanc®C will require fundamental
transitions away from the existing colonial watewgrnance framework. This includes
acknowledging that past injustices, such as th&RTBystem, continue to impinge on
Indigenous water access and governance todagdwall require a commitment to the
principles of Indigenous water governance or coegoance described above. Overall, | suggest
that there must be greater emphasis placed onimgildisted and accepted governance
processes and less focus directed at achievingfispgater management outcomes. Any
approach will require “cycles of change” (Alfred@) and ongoing renewal. | end with the
words of a LSIB community member sharing her vidmmthe future of water governance:

And probably about three or four years ago | hddeam that some grandmothers came,
and they said that we need to start putting togethetraditional knowledge and the
academic knowledge to rebuild the water. Becausethre so many people that take the
water, and they use it and it gets contaminatem fitte orchardists and the mines and the
forestry people and even the ranches, like théecatihtaminate water. And our job as
Indian people is to use our knowledge to help tagewto cleanse itself, and they showed
a vision of different things that had to be doreg the need to take care of. And | was
really happy to see that because | felt, well that really positive thing that we can still
work together and make a difference for the water.
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Appendix 1: Sample Interview Guide

1. Introduction: How long have you been working in yourrent position? Can you explain
your current position to me: what do you do? In id@pacity do you engage with water
in your work?

2. What are your main concerns regarding water iratea?

3. Can you tell me about the kinds of water-relatethping processes that the LSIB/your
organization is involved in currently, or was invedl in during the past? In what
capacityis the LSIB/your organization involved in these ggsses?

4. What are some barriers and challenges you seel®/Ei&t Nations involvement in
water governance in BC?

5. What are some opportunities you see tadayncreased LSIB/First Nations involvement
in water governance in BC?

6. Have you seen any changes in how First Nationbeirgy involved in water governance
in BC?

7. How does LSIB interact with other levels of goveemts with respect to water
management and planning?

8. Can you describe the kinds of powers that the Rameently asserts with respect to
water planning/use/management?

9. If there is a development project (such as the €opfountain mine, or FORTIS B.C.
hydro project) that impacts water for the LSIB, hisvband involved in decision-
making? What is the process you follow for getiognmunity input?

10.0One of the policy directives in the Water SustailitgbAct is to “Enable a Range of
Governance Approachés
o What forms of governance do you think could beaife in the context you
work in?

11.There is increasing emphasis placed on watershesl-tgovernance and planning in B.C.
In your opinion, what are the implications of thnéfisto watershed-level planning for
First Nations?

12.1n a collaborative watershed planning scenariovater: What are the conditions
required for First Nations to have an “increaseati &meaningful” role?
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13.In the long-term, how do you think increased Hiations involvement in water
governance could impact the way water resourcesaraged?
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Appendix 2: LSIB Research Agreement

This research agreement establishes the basis oétlelationship

between Rosie Simms

(Name of researcher)

of _University of British Columbia

(Institution of the principal researcher.)

and_the Lower Similkameen Indian Band

OCTOBER 7", 2013

The researcher and the representatives of Loweitkaimeen Indian Band acknowledge the

following:

ETHICS:

All research activities and reports or publicatiansing from research will conform to
the research principles outlined in the Tri-CouRalicy Statement for Guidelines for
Research Involving First Nations people in Canahvaill meet the requirements of
University of British Columbia’s Human Ethics codéese will further conform to the
specific requirements of the LSIB.

The development of this project is based on sincenremunication between
community members and researchers. All efforts malimade to incorporate and
address local concerns at each step of the resaactiding ongoing consultation
with Chief and Council and the natural resourc#.sthe research will be inclusive
of all community members who wish to participate.

CONSENT:

Free, Prior and Informed consent of individual ggraints is to be obtained in these
agreed ways: Participants will be invited to paptte in the project through the
appropriate process as defined by the LSIB Chidf@ouncil and/or a community
research associate. For interviews/talking cirategkshops, we will confirm with
community contacts as to whether verbal or writtensent is more appropriate. In
the case of written consent, a consent form wikkigaed prior to any
interviews/workshops. In the case of verbal conseatwill read the consent
information the beginning of each workshop andeasiyone to verbally
acknowledge his or her consent before we begidlidgaission. The same process
will be followed with youth participants.

Parental consent will be sought for all particigamider age 19.
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Participation in this study is entirely voluntanydaparticipants may refuse to
participate or withdraw from the study at any tirAecopy of the consent form will
be left with the respondent where the phone & eaddress of each researcher can
be used at any time, should the respondent wishrtact the researcher(s) for
additional information.

CONFIDENTIALITY:

All participants’ identities will be strictly cordiential unless participants
explicitly express a wish to be identified by nar@eneric names/code numbers
will be used on all official documents and fingboets.

Participants in workshops will be informed thatitteenfidentiality will be
guaranteed outside of the workshop, but given msgreinteractions during
workshop, what they say will not be confidentiak guch, participants will be
assured that do not have to respond to any qusdtonvhich they are
uncomfortable. There is no consequence of no-respdifter the workshop, all
information will be coded/anonymous

Anonymity and confidentialitgpf research participants is guaranteed.

DATA ACCESS & STORAGE:

Data from the study will be stored in a secupatmn. According to UBC Policy #85

on Scholarly Integrity, data must be retained tdeast 5 years within a UBC facility.
Audio-recorded files will be uploaded to a portalalgtop and back-up disk. Original
records will be destroyed following the upload. &ofrom interviews will be protected
and kept under lock when possible. All computeritiked, including survey data, will
be password protected and encrypted. Audiotapeserdiew notes will be labeled
with pseudonyms. Transcripts, surveys and otherdaa will only be seen by members
of the research group and those granted permissiaccess them at LSIB.

Upon completion of the study, data and recordsdhatollected in the context of the
research study remain the property of the LSIBaDatm the study will be transferred
to the LSIB to be stored at the LSIB Band Officeaddition to a secure location off-
site determined by Chief and Council. This couldlude completed surveys or
questionnaires, transcripts and tapes from intersjietc. All data will be anonymous
and labeled with pseudonymes.

The analysis and interpretation that arises fromr#w data for the purposes of a MA
Thesis will remain the property of the researchex¢gper UBC requirements.
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Vi.

Vii.

PUBLICATION:

UBC researchers request that project results ankadelogies generated by this research
may appear in various publications, reports ancloference proceedings.

Members of the LSIB, Natural Resource officers, athekr individuals instrumental to the
project will be acknowledged in all publications.

Any reports or publications arising pertaininghe £ SIB from the research shall be submitted
to the natural resource staff and Chief and Codaoicievision prior to distribution to
communities or submission for publication. The L8Ry not unreasonably reject
publication of a manuscript that adheres to theggples herein.

Results of research shall be distributed as widelgossible within the LSIB community.
Efforts shall be made to present results in nohsimal language where appropriate.

The LSIB will be provided with two hard copies amtk digital copy of all reports/papers
derived from theresearch project.

The researcher shall report on an ongoing basigetbSIB Chief and Council and natural
resource staff on the development, planning, implaation and results of the research.

The data collected and stoney not be made accessible to other researchers andtbfarse
research purposes other than those agreed upoounitiiormed consent.
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